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Dunham  v.  Railway  Co 1  Wall.  254 317 

E. 

Eager  v.  Price 2  Paige  333 24u 

Earl  of  Bristol  v.  Wilsmore 1  B.  &  C.  514 319 

Eiirle  V.  Dellart 1  Beas.  280 171 

Earle  v.  Wood 8  Cush.  430 50 

Earlom  v.  Saunders Amb.  240 631 

Easton  V.  N.  Y.  &  L.  B.  R.  R 9  C.  E.  Gr.  49 207 

Eaton  V.  Cook 10  C.  E.  Gr.  55 473 

Egerton  v.  Earl  Brownlow 4  H.  of  L.  Cas.  1 403 

EHzabeth  v.  Hill 10  Vr.  556 334 

Ellis  V.  Selby 1  Myl.  &  Cr.  286 53 

Elmira  Mill  v.  Erie  R.  R 11  C.  E.  Gr.  284,  1  Stew.  400...     68 

Embley  v.  Hunt 1  Stew.  421 281 

Emery  v.  Wase 8  Ves.  517 499 

Errickson  v.  Brown 38  Barb.  390 254 

Estevez  v.  Purdy 6  Hun  46.. 455 

Evangelical  Ass'n  Ap 35  Pa.  St.  316 50 

Everett  v.  Carr 39  Me.  325 50 

F. 

Farmers  Bank  v.  Bronson 14  Mich.  361 226 

Farmers  Loan  Co.  v.  St.  Jo.  R.  R....  3  Dill.  412 327 

Farmei's  Loan  Co.  v.  Hendrickson...  25  Barb.  485 336 

Field  V.  Post 9  Vr.  342 322 

Follett  V.  Tyrer 14  Sim.  125 404 

Foster  v.  Donald 1  J.  &  W.  252 355 

Fox  V.  Hills 1  Conn.  295 559 
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Frazier  V.  Fredericks 4  Zab.  162 321 

Freeholders  V.  State  Bank 1  Stew.  166 218 

Freeman  V.  Staats 1  Stock.  816 156 

Fulton  V.  Gilmour 8  Beav.  154 3 

Funk  V.  Haldeman 53  Pa.  St.  229 233 

G. 

Galveston  E.  E.  v.  Cowdrey 11  Wall.  459 317 

Galway  v.  Fullerton 2  C.  E.  Gr.  394 549 

Gannard  v.  Eslava 20  Ala.  732 560 

Garnett  v.  Macon 2  Brock.  185 499 

Garnsey  v.  Eogers 47  N.  Y.  233 486 

Gee  V.  Tide  Water  Co 24  How.  257 325 

Genoa  V.  Woodruff. 2  Otto  502 648 

Gevers  v.  Wright 3  C.  E.  Gr.  330 320 

Giles  V.  Grover 9  Bing.  128 269 

Giles  V.  Grover 1  CI.  &  F.  72 270 

Glading  v.  Cubberly 2  Stew.  104 553 

Glasby  v.  Morris 3  C.  E.  Gr.  72 249 

Glover  v.  Powell 2  Stock.  212 334 

Gray  v.  Fox Sax.  259 631 

Green  v.  M.  &  E.  E.  E 1  Beas.  165 59 

Greening's  Case 13  Ves.  206 549 

Greetham  v.  Colton 34  Beav.  615 399 

Griffin  v.  Griffin 3  C.  E.  Gr.  104 224 

Griffith  V.  Bogert 18  How.  158 572 

Grubb  V.  Bayard 2  Wall.  Jr.  81 233 

Gurney  v.  A.  &  G.  W,  E.  E 58  N.  Y.  358 254 

Gyger's  Appeal 62  Pa.  St.  73 350,  357 

H. 

Hackensack  Imp.  Co.  v.  N.  J.  Mid- 
land E.  E 7  C.  E.  Gr.  94 569 

Haggerty  v.  McCanna 10  C.  E.  Gr.  48 198 

Hale  V.  Lawrence 1  Zab.  248 335 

Halsey  v.  Eeed 9  Paige  445 486 

Hamlin  v.  Wright 23  Wi=.  491 296 

Hanness  V.  Hawk 9  C.  E.  Gr.  126 552 

Havens  v.  Bliss 11  C.  E.  Gr.  363 150 

Hemphill's  Appeal 18  Pa.  St.  303 632,  638 

Hendrickson  V.  Decow  Sax.  577 51 

Hicks  V.  Campbell 4  C.  E.  Gr.  183 319 

Hicks  V.Cleveland 39  Barb.  573 319 

Hill  V.  Burns 2  W.  &  S.  80 53 

Hill  V.  Gomme 5  Myl.  &  Cr.  250 624 
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Hill  V.  McCarter 12  C.  E.  Gr.  41 85 

Hoboken  v.  Gear 3  Dutch.  265 481 

Hodgson  V.  Farrel 2  McCart.  88 127 

Hodson  V.Bali 11  Sim.  450 240 

Hollister  v.  Barkley 11  N.  H.  501 359 

Holmes  v.  Sinnickson 3  Gr.  313 558 

Holroyd  v.  Marshall 10  H.  of  L.  Gas.  191 320 

Home  Ins.  Co.  v.  Howell.. 9  C.  E.  Gr.  238 431 

Homeopathic  Ins.  Co.  v.  Crane 10  C.  E.  Gr.  422 552 

Honore  v.  Colmesnil 7  Dana  201 359 

Howe  V.  Ward 4  Greenl.  195 559 
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Hubbard  v.  Charlestown  R.  R 11  Mete.  124 648 

Hughes  V.  Bloomer 9  Paige  270 3 

Hunt  V.  Gulick 4  Hal.  205 334 

Hunt  V.  Rousmaniere 1  Pet.  1 59 
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Inglis  V.  Sailors' Snug  Harbor 3  Pet.  115 35,  41 

J. 

Jackson  V.  Jackson 2  Gr.  Ch.  96 89 

Jackson  v.  Myers 18  Johns.  425 559 

Jackson  V.  Seward. 5  Cow.  72. 559 

Jacobs  V.  Adams 1  Dall.  52.  648 

James  v.  Allen 3  Meriv.  17 53 

Jemmit  v.  Verril Amb.  585 48 

Jerome  V.  McCarter.. 94  U.  S.  734 5 

Jersey  City  v.  J.  C.  &  B.  R.  R 5  C.  E.  Gr.  36C 249 

Johnson  v.  Garnett 1  C.  E.  Gr.  31.. 127 

Jones  V.  Morris  Aqueduct  Co 7  Vr.  206 334 

Jones  V.  Powles 3  Myl.  &  K.  581 416 

K. 

Kane  v.  Hibernia  Ins.  Co 10  Vr.  697 382 

Keckley  v.  Keckley 2  Hill's  Ch.  256 272 

Kendall  v.  Granger 5  Beav.  300 53 

Kennedy  v.  Thorp 51  N.  Y.  174 296 
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King  V.  Diehl 9  S.  &  R.  409 648 

King  V.  Whitely 10  Paige  465 266 
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2  Stew.]  CASES   CITED.  xix 


L. 

Lamb  v.  Cannon 9  Vr.  362 422 

Lanning  v.  Lanning 2  C.  E.  Gr.  228 88 

Lawrence  v.  Finch 2  C.  E.  Gr.  234 77 
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Load  V.  Green 15  M.  &  W.  216 319 
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Lossv.  Obry 7  C.  E.  Gr.  52 522 
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M. 

Macintosh  v.  Thurston 10  C.  E.  Gr.  242 422 

Macknet  v.  Macknet 9  C.  E.  Gr.  277.. 55 

Macknet  v.  Macknet 12  C.  E.  Gr.  594 56 

McCahill  V.  Equitable  Soc IIC.  E.  Gr.  531 198 

McClurg  V.  Philhps 49  Miss.  315 224 

McLaughlin  V.  Bank 7  How.  228 558 

McMurtry  V.  Giveans 2  Beas.  351 552 

McRea  V.  Central  Bank 66  N.  Y.  489 329 

Manning  v.  Craig 3  Gr.  Ch.  436 474 

Manning  v.  Young 1  Stew.  568 455 

Marine  Ins.  Co.  V.  Hodgson 7  Cranch  335 550 

Maryland  v.  Bank  of  Maryland 6  G.  <k  J.  205 273 

Mead  v.  Coombs 11  C.  E.  Gr.  173 523 

Meech  V.  Allen 17  N.  Y.  300 495 

Middleton  v.  N.  J.  West  Line  R.  R.  11  C.  E.  Gr.  81 124 

Miliary.  Craig 6  Beav.  433 358 

Miller  v.  Rowan 5  CI.  &  F.  99 53 

Milligan  v.  Mitchell 1  Myl.  &  Cr.  433 2il 

Mingus  V.  Condit 8  C.  E.  Gr.  313 212 

Minnesota  Co.  v.  St.  Paul  Co 2  Wall.  609 325 
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Moore  V.  Gamble 1  Stock.  246 127 

Moore  V.  Webster L.  R.  (3  Eq.)  267 405 

Morgan  v.  Morgan 5  Madd.  408 406 

Morice  v.  Bishop  of  Chester 10  Ves.  522 47,  53 

Morison  v.  Morison 7  Be  G.  M.  &  G.  214 4 
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Muir  V.  Sav.  Inst 1  C.  E.  Gr.  537 455 

Mullaney  v.  Mullaney 3  Gr.  Ch.  16 406 

N. 

Nail  V.  Punter 4  Sim.  474 3 

Nat.  Bank  of  Met.  v.  Sprague 6  C.  E.  Gr.  530 211,  336,  494 

Nat.  R.  Co.  V.  Easton  &  A.  R.  R.  Co.  7  Vr.  182 129 

Nerot  V.  Burnand 2  Russ.  56 163 

Nesbit  V.  St.  Patrick's  Church 1  Stock.  76 176 

Nestal  V.  Schmid 10  Vr.  686 463 

Neville  V.  Demeritt 1  Gr.  Ch.  321 545 

Newark  &  N.  Y.  R.  R.  v.  Newark...  8  C.  E.  Gr.  522 570 

Newark  Sav.  Inst.  Case 1  Stew.  552 109 

New  Jersey  Pat.  Tan.  Co.  V.  Turner..  1  McCart.  329 552 

New    Jersey    Zinc    Co.    v.    Boston 

Franklinite  Co 2  McCart.  418 423 

New  Orleans  v.  United  States 10  Pet.  662 619 

Norris  v.  Thomson 5  C.  E.  Gr.  489 43,  46,  49 

North  v.  North 1  Barb.  Ch.  241 15 

North    River     Co.    v.    Shrewsbury 

Church 2  Zab.  424 415 


O'Hanlon  v.  Van  Kleeck Spen.  40 270 

Owen  V.  Arvis 2  Dutch.  22 211,  214 

P. 

Paddon  v.  Taylor 44  N.  Y.  371 319 

Pancoast  v.  Duval 11  C.  E.  Gr.  445 212 

Parker  v.  Browning 8  Paige  388 294 

Parker  V.  Carter 4  Hare  400 406 

Parkhurst  V.  Cory 3  Stock.  233 197 

Partridge  v.  Usborne 5  Russ.  195 240 

Paterson  R.  R.  v.  Paterson 9  C.  E.  Gr.  158 249 

Paul  v.  Hoeft 1  Stew.  11 422 

Pauletv.  Gray Cro.  Eliz.  372 330 
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Peck  V.  Jenness 7  How.  624 431 

Peckham  v.  Haddock 36  HI.  38 224 

Pennock  v.  Coe 23  How.  217 21,  320 

Pennsylvania  R.  R.  v.  Hoppock 1  Stew.  261 177 

Pennsylvania  R.  R.  v.  Nat.  R.  R 8  C.  E.  Gr.  441 250 

Phelps  V.  Clapp 50  Barb.  430 537 

Phelps  V.Morrison 9  C.  E.  Gr.  198 558 

Phelps  V.  Morrison 10  C.  E.  Gr.  538 214,  224 

Phila.  &  W.  R.  R.  v.  Woelpper  .......  64  Pa.  St.  366 327 

Pickering  v.  Pickering 2  Beav.  31 60 

Pittsburgh  R.  R.  Co.  v.  Clarke 5  Casey  146 191 

Pittsburgh  R.  R.  Co.  v.  Gazzam 8  Casey  340 191 

Plum  v.  Morris  Canal  Co 2  Stock.  260 169 

Plume  V.  Bone 1  Gr.  63 .' 342 

Podmore  v.  Skipwith 2  Sim.  565 3 

Porch  V.  Fries 3  C.  E.  Gr.  204 406 

Porter's  Case 1  Rep.  55 35 

Potter  V.  Williams 5  Seld.  142 295 

Powers  V.  Butler 3  Gr.  Ch.  470 551 

Prall  V.  Tilt 1  Stew.  479 103 

Pusey  V.  Desbouviere 3  P.  Wms.  315 60 

Q. 

Quick  V.  Libby 2  Gr.  Ch.  255 240 

Quidort  v.  Pergeaux 3  C.  E.  Gr.  472 575 

Quinby  v.  Manhattan  Co 9  C.  E.  Gr.  260 20,  329,  612 

R. 

Railroad  Co.  v.  James 6  Wall.  750 326 

Randall  v.  Elwell 52  N.  Y.  521 327 

Randolph  v.  Daly 1  C.  E.  Gr.  313 494 

Randolph  v.  N.  J.  W.  L.  R.  R 1  Stew.  49 147 

Rar.  &  D.  B.  R.  R.  V.  Del.  &  R.  C.  Co..  3  C.  E.  Gr.  546 250 

Rawnsley  v.  Trenton  Ins.  Co 1  Stock.  347 26,  29 

Reeves  v.  Cooper 1  Beas.  225 551 

Reg.  V.  Charlesworth 16  Q.  B.  1012 249 

Reg.  V.  East  Mark 11  Ad.  &  E.  (N.  S.)  877 619 

Reg.  V.  Longton  Gas  Co 2  El.  &  El.  651 249 

Rex  V.  Leake 5  B.  &  Ad.  469 617 

Rex  V.  Pearson 3  Price  288 269 

Rhodes's  Case 3  Mont.  &  Ayr.  217 549 

Richards  v.  Smallwood 1  Jac.  552 537 

Richardson  v.  Bank  of  Eng 4  Myl.  &  Cr.  165 355 

Riggs  V.  Johnson  Co 6  Wall.  166 431 

Rigler  v.  Cloud 14  Pa.  St.  361 407 
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Roberts  v.  Anderson.,-. 3  Johns.  Ch.  371 213 

Rodman  v.  Zilley Sax.  320 498 

Rogers  v.  Brokaw.. 10  C.  E.  Gr.  497 329 

Rolleston  v. -Herbert 3  T.  R.  411 549 

Ross  Estates  Co L.  R.  (3  Eq.  Cas.)  122 190,  195 

Rowland  v.  Best 2  McCord  Ch.  317 648 

Rumbold  v.  Rumbold 3  Ves.  65 58 

Rutgers  v.  Kingsland 3  Hal.  Ch.  178 225 

Ryerson  v.  Boorman 3  Hal.  Ch.  640 200 

Ryno  V.  RynO 12  C.  E.  Gr.  522 575 

S. 

Sandford  v.  Hardy 23  Wend.  260 262 

Schenck  v.  Arrowsmith 1  Stock.  314 119 

Schenck  V.  Conover 2  Beas.  31 163,  200 

Scott  V.  C.  &  S.  R.  R 6  Biss.  529 326 

Scott  V.  Hartman 11  C.  E.  Gr.  90 559 

Seaman  V.  Riggihs 1  Gr.  Ch.  214 197 

Second  Street  Railway  v.  Phila 51  Pa.  St.  465 648 

Seeger  v.  Seeger 6  C.  E.  Gr.  90 398 

Seymour  v.  Long  Dock  Co 5  C.  E.  Gr.  396 176 

Seward  V.  Jackson 8  Cow.  437  559 

Shannon  v.  Marselis Sax.  413 212,  445 

Shaw  V.  Spencer 100  Mass.  382 102 

Silsby  V.  Trotter 2  Stew.  228 562 

Simpson  v.  Feltz 1  McCord  Ch.  213 648 

Sisson  V.  Donnelly 7  Vr.  433 144 

Smalley  v.  Line 1  Stew.  348 551 

Smith's  Case L.  R.  (2  Ch.  Ap.)  604 190 

Smith  V.  Countryman 30  N.  Y.  681 262 

Smith  V.  Duncan 1  C.  E.  Gr.  240 198 

Smith  V.  First  Pres.  Church 11  C.  E.  Gr.  132 39 

Smith  V.  Pickering Peake's  Cas.  50 549 

Smith  V.  Reese  Co L.  R.  (2  Eq.  Cas.)  264 190 

Smithhurst  V.  Edwards 1  McCart.  408 320,  324 

Snelgrove  v.  Snelgrove 4  Desauss.  275 58 

Spring  V.  Reed 1  Stew.  345 455 

Squier  v.  Shaw 9  C.  E.  Gr.  74 152 

Stanton  v.  Ala.  R.  R 2  Woods  506 5 

Starr  v.  Ellis 6  Johns.  Ch.  393 396 

Starr  v.  Hoskins 11  C.  E.  Gr.  414 415 

State  V.  Cincinnati  Gas  Co 18  Ohio  St.  291 249 

State  V.  Freeholders,  &c 3  Zab.  214 169 

State  V.  Harris 2  Bailey  598 272 

State  V.  Trenton 7  Vr.  49 248 

State  Bank  v.  Gibbs 3  McCord  377 272 
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State  Treas.  v.  Som.  &  E.  R.  R 4  Dutch.  21 328 

Steele  V.  Spencer 1  Pet.  552 343 

Stevens  v.  B.  &  C.  R.  R 31  Barb.  590 327,  332 

Stevens  v.  Pat.  &  N.  R.  R 5  C.  E.  Gr.  126 304 

Stewart  V.  Drake 4  Hal.  139 558 

Stockbridge  Co.  v.  Hudson  Co 107  Mass.  322 233 

Stoudingerv.  Newark 1  Stew.  187,446 208 

Stoughtenburgh  v.  Konkle 2  McCart.  33 319 

Stoughton  V.  Lynch 2  Johns.  Ch.  209 359 

Stover  V.Wood 11  C.  E.  Gr.  56 154 

Sturtevant  V.  Jaques 14  Allen  523 102 

Sussex  Bank  v.  Baldwin 2  Harr.  496 552 

Swallow  V.  Day 2  Coll,  133 «,...       3 

Swarthout  v.  Curtis 5  N.  Y.  301 116 

T. 

Tantum  v.  Green 6  C.  E.  Gr.  364 215 

Tate  V.  Tate 11  C.  E.  Gr.  55 543 

Taylor  v.  Fleet 1  Barb.  47L 262 

Taylor  V.  Morris 7  C.  E.  Gr.  211 552 

Taylor  v.  Stibbert 2  Ves.  Jr.  440 150 

Teaff  V.  Hewitt 1  Ohio  St.  511 329 

Terhune  v.  Colton 2  Stock.  21 115 

Thompson  v.  Van  Vechten 27  N.  Y.  568 336 

Thorne  v.  Mosher 5  C.  E.  Gr.  257 574 

Tillinghast  v.  Coggeshall 7  R.  I.  383 406 

Travers  v.  Ross 1  McCart.  257 152 

Trenton  Bank  v.  Woodruff. 1  Gr.  Ch.  117 416 

Trenton  Co.  v.  Raflf 7  Vr.  335 335 

Trotter  V.  Hughes 12  N.  Y.  74 266 

Tucker  v.  Tucker 1  Stew.  223 287 

Turrell  v.  Byard 9  C.  E.  Gr.  136 552 

Tyler  v.  Wilkinson 4  Mason  397 618 

u. 

Uhler  V.  Semple 5  C.  E.  Gr.  291 262 

Union  Bank  v.  Pinner 10  C.  E.  Gr.  495  445 

United  States  v.  Heth 3  Cranch  399 334 

United  States  v.  New  Orleans  R.  R..  12  Wall.  362 317 


Van  Cleef  V.  Fleet 15  Johns.  147 319 

Vanderveer  V.  Conover 1  Harr.  487 493 

Van  Hook  v.  Somerville  Co 1  Hal.  Ch.  633 415 

Van  Horn  v.  Powers 11  C.  E.  Gr.  257 77 
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Van  Riper  v.  Williams 1  Gr.  Ch.  407 445 

Van  Wyck  v.  Seward 18  Wend.  384 559 

Vezey  v.  Jamson 1  Sim.  &  Stu.  69 53 

Vidai  V.  Phila 2  How.  191 42 

Vreeland  V.  Vreeland 1  C.  E.  Gr.  530 631 

w. 
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Wakeman  v.  Duchess  of  R 3  Ves.  233 197 

Waldraven  v.  Memphis 4  Cold.  431 481 

Waldron  v.  Letson 2  McCart.  126 226,  524 

Walker  v.  Hill 7  C.  E.  Gr.  517 545 

Walker  V.  Sherman 20  Wend.  656 331 

Warnock  v.  Campbell 10  C.  E.  Gr.  485 156 

Warwick  V.  Marlatt IOC.  E.  Gr.  188 382 

Washburn  V.  Goodman 17  Pick.  519 359 

Watkms  v.  Maule 2  J.  &  W.  243 549 

Webb  V.  Pell 1  Paige  564 240 

Weller  v.  Rolason 2  C.  E.  Gr.  13 147,  226 

Westervelt  v.  Scott 3  Stock.  80 415 

Wetmore  v.  Zabriskie 11  C.  E.  Gr.  18 65 

Wheeler  V.  Kirtland 9  C.  E.  Gr.  552 224 

White  V.  Damon 7  Ves.  34 499 

White  V.  Stretch 7  C.  E.  Gr.  76 445 

Wiggin  V.Day 9  Gray  97 319 

Wilkinson  v.  Lindgren L.  R.  (5  Ch.  Ap.)  570 45 

Willan  V.  Willan 16  Ves.  216 163 

Williams  v.  Kershaw 5  CI.  &  F.  Ill 49 

Williamson  v.  N.  J.  S.  R.  R 1  Stew.  278 317 

Willink  V.  Morris  Canal  Co 3  Gr.  Ch.  377 317 

Wilson  V.  Hill 2  Beas.  143 212 

Wilson  V.  King 12  C.  E.  Gr.  374 226 

Wisham  v.  Lippincott 1  Stock.  353 494 

Wood  V.  Stover 1  Stew.  248 154 

Woodruff  V.  Depue 1  McCart.  168 212,  415,  445 

Woodward  v.  Bullock 12  C.  E.  Gr.  507 197 

Wyckoff  V.  Davis 3  Gr.  Ch.  224 85 


CASES 


ADJUDGED    IN 


THE  COURT  OF  CHANCERY 

OF 

THE  STATE  OF  NEW  JERSEY, 

FEBRUARY   TERM,   1878. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-chancellor. 


Petrus  Arnaud 

V. 

William  Grigg  and  others. 


1.  Leave  given  to  amend  an  answer  to  supply  an  omission  arising 
from  oversight  of  the  solicitor  who  drew  the  answer,  and  which  was 
not  discovered  until  the  cause  was  ready  for  hearing. 

2.  Under  the  circumstances,  it  was  ordered  that  the  answer  stand  as 
if  amended,  unless  the  complainant  should  object  on  the  ground  of 
surprise. 


Bill  to  foreclose.     Motion  for  leave  to  amend  answer. 

Mr.  A.  Zabriskie,  for  the  motion. 

Mr.  A.  S.  Boyd,  contra. 
1 
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The  Chancellor. 

The  bill  prajs,  among  other  th'.ngs,  for  a  decree  for 
deficiency  against  David  Mayer  as  to  one-half  of  the  com- 
plainant's mortgage.  His  liability  to  such  decree  is  based 
on  his  assumption  and  agreement  contained  in  a  deed  from 
Esther  Lichtenstein  and  her  husband  to  him.  The  answer 
admits  that  by  the  deed  he  assumed  and  agreed  to  pay  one- 
half  of  the  mortgage,  but  denies  his  liability  thereon  to  the 
complainant.  It  expressly  pleads  that  the  deed  was,  in  fact, 
only  a  mortgage.  In  the  progress  of  the  testimony  a  deed 
of  defeasance,  executed  by  Mrs.  Lichtenstein,  then  a  widow, 
and  Mr.  Mayer,  whereby  he  agreed  to  reconvey,  on  pay- 
ment of  her  debt,  and  she  agreed  to  pay  one-half  of  the  prin- 
cipal and  interest  of  the  complainant's  mortgage,  was  offered 
in  evidence.  This  instrument  is  neither  set  out  nor  referred 
to  in  the  answer.  The  evidence  is  closed  and  the  cause  has 
been  set  down  for  final  hearing.  Mr.  Mayer  now  asks  per- 
mission to  amend  his  answer  by  setting  up  this  instrument 
therein.  It  appears  by  his  affidavit  that  on  receiving  notice 
of  the  suit  he  committed  his  defence  w^holly  to  his  solicitor, 
and  delivered  to  him  all  his  papers  in  connection  with  the 
subject,  including  the  before-mentioned  instrument.  He 
swears  that  when  he  made  affidavit  to  his  answer  he  believed 
that  under  it  he  would  be  entitled  to  the  full  benefit  of  the 
instrument  in  this  suit.  His  solicitor  swears  that  the  instru- 
ment was  so  delivered  to  him  by  ]\Ir.  Mayer,  and  that  it  was 
in  his  possession  when  he  drew  the  answer.  He  adds,  that 
it  was  only  through  oversight  that  it  was  not  set  up  in  the 
answer ;  that  he  believed  that  it  was  set  up  therein,  up  to 
the  time  of  preparing  his  brief  to  be  used  on  the  final  hear- 
ing, and  that  he  did  not  discover  the  omission  until  after  he 
had,  in  fact,  prepared  his  brief.  The  motion  for  amendment 
is  opposed  by  the  complainant's  counsel.  The  allowance  of 
an  amendment  of  the  answer  is  in  the  discretion  of  the 
court.  The  defendant  does  not  propose  by  the  amendment 
to  make  a  new  defence,  but  merely  more  eftectually  to  set 
up  one  which  is  already  presented  by  the  ansvver.     The 
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amendment  does  not  appear  to  me  to  be  material ;  but  at 
this  stage  of  the  cause  I  will  not  say  that  it  is  not.  The 
purposes  of  justice  seem  clearly  to  demand  that  the  amend- 
ment, if  material  to  the  defence,  be  allowed.  The  defend- 
ant is  himself  in  no  fault  whatever.  His  solicitor  swears 
that  the  omission  was  due  to  mere  inadvertence  on  his  own 
part.  The  instrument  has  been  made  an  exhibit  in  the 
cause.  It  does  not  appear,  and  it  is  not  even  alleged,  that 
the  complainant  will  be  deprived  of  any  right  or  even  pre- 
judiced in  the  conduct  of  the  cause  by  the  allowance  of  the 
amendment.  There  is  abundant  precedent  for  allowing  it. 
In  Nail  v.  Punter,  4  Sim.  474,  leave  was  given  to  a  defend- 
ant to  amend  by  stating  facts  she  had  desired  to  state  in  her 
answer,  but  which  she  had  been  prevailed  upon  to  omit  by 
the  mistaken  advice  of  her  solicitor.  So,  too,  under  like 
circumstances,  in  Burgin  v.  Giberson,  8  C.  E.  Gr.  403.  In 
Dagly  v.  Crunq),  1  Dick.  35,  a  defendant  was  allowed  to 
amend  his  answer  by  limiting  the  admission  of  assets  con- 
tained therein.  The  admission  was  most  important,  and 
was  made  by  mistake  and  the  carelessness  of  the  solicitor 
who  drew  the  answer.  See,  also,  Hughes  v.  Bloomer,  9  Paige 
270,  and  Curling  v.  Marquis  Toivnshend,  19  Ves.  628,  and 
Swallow  V.  Bag,  2  Col.  C.  C.  133.  In  Fulton  v.  Gilmour,  8  Bear. 
154,  leave  was  given  after  the  cause  was  at  issue  and  on  the 
paper  to  file  a  supplemental  answer  to  correct  an  important 
date.  And  see  *S'.  C.  on  appeal,  1  Phill.  522.  In  Bowen  v. 
Cross,  4  Johns.  Ch.  375,  an  amendment  was  allowed  under 
circumstances  quite  similar  to  those  presented  in  this  case. 
There  appears  to  be  no  occasion  for  delaying  the  hearing  by 
reason  of  the  leave  to  amend.  Unless  the  complainant 
objects,  on  the  ground  of  surprise,  to  that  course  of  practice, 
there  will,  under  the  circumstances,  be  an  order  that  the 
answer  stand  as  if  amended  by  setting  up  the  instrument. 
Podmore  v,  Skipvrith,  2  Sim.  565.  If  objection  be  made  on 
that  ground,  leave  will  be  given  to  file  a  supplemental 
answer. 
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Hoover  v.  Montclair  &  Greenwood  Lake  Railway  Co. 

G.  "W.  Hoover  and  others 

V. 

The  Montclair  and  Greenavood  Lake  Railway  Company. 

The  court  will  authorize  a  receiver  of  a  railroad  companj'^  to  make 
all  necessary  repairs,  and,  if  necessary,  will  charge  the  expense  as  a 
first  lien  on  the  projjerty  prior  to  existing  mortgages  thereon. 


Petition  of  receiver  for  authority  to  issue  certificates  of 
indebtedness  to  raise  money  for  necessary  repairs  to  the 
railroad. 

Mr.  Cortlandt  Parker.,  for  the  application. 

Mr.  Charles  W.  Hassler,  of  New  York,  contra. 

The  Chancellor. 

The  receiver  reports,  and  the  proof  shows,  that  the  rail- 
road (now  in  the  hands  of  the  receiver,  who  was  appointed 
under  proceedings  in  insolvency,  taken  under  the  "  act  con- 
cerning corporations,")  is  in  such  need  of  repairs  that  it  can- 
not be  operated  with  safety  to  the  traveling  public  unless 
the  repairs  be  made.  There  can  be  no  doubt  as  to  the  duty 
of  the  court  under  the  circumstances.  Every  consideration 
is  in  favor  of  making  the  repairs.  The  value  of  the  trust 
estate  depends  in  a  very  great  measure  upon  them.  If  they 
be  not  made  the  operation  of  the  road  must  necessarily 
cease.  The  injury  to  the  value  of  the  trust  estate  which 
would  be  occasioned  thereby  would  obviously  be  great,  to 
say  nothing  of  the  inconvenience  to  the  public.  It  is 
incumbent  on  the  court  to  see  to  it  that  the  receiver  keeps 
up  the  property  by  making  any  necessary  repairs,  and  to 
that  end  it  may  provide  the  means  by  pledge  of  the 
property,  if  necessary.  Morison  v.  Morison,  7  DeG.  M.  ^ 
G.  214;  Stanton  v.  Ala.,  ^c.  R.  R.  Co.,  2  Woods  506;  Bright 
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V.  North,  2  Phill.  216;  Jerome  v.  Mc  Carter,  94  U.  S.  734, 
738.  Especially  is  it  the  duty  of  the  court  to  make  the 
repairs  in  this  case  where  the  legislature  has  imposed  upon 
it  the  obligation  of  operating  the  road  for  the  public  con- 
venience. By  the  act  (approved  February  11th,  1874) 
entitled  "  A  further  supplement  to  an  act  entitled  an  act  to 
prevent  frauds  by  incorporated  companies,"  it  is  provided 
that  whenever  any  incorporated  railroad  company  in  this 
state  shall  become  insolvent,  and  the  property  of  such  com- 
pany shall  have  passed  into  the  hands  of  a  receiver  by  order 
of  the  chancellor,  in  accordance  with  the  statute  in  such 
case  made  and  provided,  the  receiver  shall  be  empowered 
to  operate  the  road  for  the  use  of  the  public,  subject  at  all 
times  to  the  order  of  the  chancellor.  [Rev.  p.  196.)  All 
the  encumbrancers  in  this  case  have,  in  fact,  taken  their 
encumbrances  since  the  approval  of  that  act.  The  power  to 
make  the  repairs,  however,  does  not  depend  on  that  circum- 
stance, nor  on  the  statute.  The  first  mortgagees  are 
represented  before  me  by  counsel  who  represents  also  a 
very  large  proportion  in  number  and  amount  of  the  second 
mortgage  bondholders.  The  parties  represented  by  him 
arc  desirous  that  the  authority  which  the  receiver  seeks  be 
given  to  him.  The  trustees  of  all  the  mortgage  bondholders 
have  been  notified  of  this  application,  and  they  are  repre- 
sented before  me,  and  are  desirous  that  it  be  granted.  The 
receiver  has  no  funds  with  which  to  make  the  repairs. 
There  will  be  an  order  authorizing  the  making  of  such 
repairs  as  are  absolutely  necessary,  and  the  issuing  of 
receivers'  certificates  of  indebtedness  accordingly.  The 
certificates  will  be  declared  to  be  a  debt  incurred  for  the 
benefit  and  protection  of  the  property,  and  to  be  the  first 
lien  upon  it,  and  on  the  net  receipts,  rents,  income  and 
profits  of  the  railroad ;  the  net  receipts,  &c.  to  be  applied 
to  the  payment  thereof  before  recourse  is  had  to  the 
property  itself. 
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Hugg  V.  City  of  Camden. 


Alfred  Hugg 

V. 

The  City  Council  op  the  City  of  Camden  and  others. 

A  city  ordinance  provided  that  the  solicitor  of  the  city  should  pi-os- 
ecute  and  defend  all  suits,  &c.,  brought  by  or  against  the  city.  Man- 
datory injunction  to  restrain  the  city  from  employing  other  counsel 
refused,  under  the  circumstances,  on  the  ground  of  possible  irre^jara- 
ble  injury  to  the  city,  the  suit  being  ready  for  trial,  and  on  the  ground 
that  the  complainant's  right  was  not  clear. 


Bill  for  injunction.  On  order  to  show  cause.  On  bill  and 
affidavits  taken  on  both  sides. 

M7\  R.  8.  Jenkins,  for  complainant. 

Mr.  S.  H.  Grey,  for  defendants. 

The  Chancellor. 

The  object  of  the  bill  is  to  secure  to  the  complainant  the 
right  which  he  claims,  as  city  solicitor  of  the  city  of  Cam- 
den, to  prosecute  and  defend  all  suits  brought  on  behalf  of 
or  against  the  city,  in  the  courts  of  this  state.  To  that  end, 
he  asks  that  the  city  council  may  be  enjoined  from  employ- 
ing any  other  attorney  than  himself!,  (except  where  he  is 
disqualified  by  interest,)  in  any  suit  in  any  of  the  courts 
of  this  state  in  which  the  rights  or  property  of  the  city  are 
involved,  and  he  prays,  in  particular,  that  the  defendants 
(the  city  council  and  the  attorney  employed  by  them  to 
bring  and  prosecute  in  the  supreme  court  of  this  state  a 
suit  on  an  official  bond,)  may  be  compelled,  by  injunction,  to 
accord  to  him  his  rights  in  the  premises,  in  respect  to  that 
suit.  That  he  is  the  duly  chosen  and  qualified  city  solicitor 
is  not  denied.     He  has  not  been  removed  or  suspended,  but 
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is  still  in  the  lawful  and  full  possession  of  his  office.     The 
defendants,  among  other  things,  set  up  (by  affidavit)  matters 
by  way  of  justification  of  the    action   of  the   council   in 
placing  the  suit  in  question  in  the  hands  of  another  attor- 
ney, and  the  complainant  has  replied  to  these  allegations  by 
affidavit.     The  view  which  I  take  of  this  application  ren- 
ders it  entirely  unnecessary  to  enter  upon  the  consideration 
of  those  matters.     The  second  section  of  the  ordinance  of 
the  city  of  Camden  for  the  appointment  of  a  city  solicitor, 
provides  that  it  shall  be  the  duty  of  the  person  appointed 
to  be  attorney  and  solicitor  of  the  city,  among  other  things, 
to  commence  and  prosecute  all  and  every  suit  and  suits, 
action  and  actions,  brought  or  to  be  brought  by  the  city,  for 
or  on  account  of  any  of  the  estates,  rights,  privileges,  claims 
or  demands  of  the  corporation,  as  well  as  to  defend  actions 
and  suits  brought  and  to  be  brought  against  the  city,  where- 
by any  of  the  estates,  rights,  privileges,  ordinances  or  acts 
of  the  corporation,  or  any  part  thereof,  may  be  brought  in 
question  before  any  court  in  this  state;  provided,  that  noth- 
ing contained  in  the  ordinance  shall  be  construed  to  compel 
him  to  prosecute  any  suit  without  additional  compensation 
therefor.     Obviously,  it  was  intended  by  the  ordinance  to 
provide  that  the  city  solicitor  should  represent  the  city  in 
all  the  suits  brought  or  to  be  brought  in  any  of  the  courts 
of  this  state,  in  which  the  rights  or  property  of  the  city 
were  or  should  be  involved.     The  language  is  specific  and 
unqualified.     It  makes  it  his  duty  to  commence  and  prose- 
cute, and  to  defend,  not  all  such  suits  as  he  may  be  directed 
to  bring,  or  prosecute,  or  defend,  but  all  such  suits  as  may 
be  brought,  &c.     :N"or  does  the  proviso,  as  the  defendants 
contend  it  does,  in  anywise  limit  the  obligation.     It  merely 
provides,  substantially,  that  his  salary  shall  not  be  held  to 
be  compensation  for  the  services  which  he  may  render  in 
the    discharge    of   the  -duty  of  bringing,  prosecuting  and 
defending  suits,  and  that  he  shall  be  entitled  to  remunera- 
tion therefor,  irrespective  of  his  salary.     Under  the  ordi- 
nance, it  is   his    right,   in   the    absence   of   countervaihng 
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reasons  which  would  justify  the  council  in  depriving  him 
of  the  privilege,  so  to  represent  the  city,  and  to  receive  the 
emoluments  of  the  service ;  and,  in  the  absence  of  such 
reasons,  he  cannot,  in  fairness,  be  deprived  of  the  right. 
The  question  involved  in  this  case  is,  however,  not  one  of 
fairness  merely.  The  underlying  question  is,  whether  the 
council  have  the  power,  lawfully,  to  do  that  of  which  the 
bill  complains.  That  question,  presented  under  circum- 
stances similar  to  those  of  this  case,  is  now  before  the  court 
of  errors  and  appeals,  for  decision,  in  the  case  of  Hoxsey  v. 
The  City  of  Paterson.  But,  if  the  complainant's  absolute 
right  in  the  premises  were  conceded,  he  would  not  be 
entitled  for  his  protection  to  the  particular  remedy  which 
he  seeks  in  reference  to  the  pending  suit  at  law.  On  that 
concession,  he  has  no  beneficial  interest  in  the  suit.  ISTo 
right  of  his  is  involved  therein,  or  is  liable  to  be  aflected 
thereby.  His  complaint  is  merely  that  the  city  council,  dis- 
regarding his  rights,  have  employed  another  attorney  to 
bring  and  prosecute  the  suit.  The  remedy  by  injunction 
would  not  only  be  extreme,  but  it  would  also  be  inappro- 
priate. The  suit  at  law  was  begun  long  before  the  bill  was 
filed.  If  the  remedy  were  to  be  applied  to  that  suit,  the 
suit  must  stand,  unless  the  injunction  were  mandatory,  (and 
the  case  is  one  in  which  the  court  would  hesitate  to  apply 
that  species  of  remedy,)  until  the  controversy  between  the 
complainant  and  the  council  shall  have  been  determined  in 
tJiis  court,  and  perhaps  also  until  it  shall  have  been  deter- 
mined in  the  appellate  tribunal.  The  rights  of  the  city  in 
the  suit  might,  in  the  meantime,  be  irretrievably  injured,  if 
not  wholly  lost.  By  way  of  illustration,  it  may  be  remarked, 
that  if  it  were  the  defence,  instead  of  the  prosecution,  of  a 
suit  which  was  the  subject  of  the  controversy,  the  utter 
impossibility  of  according  the  relief  which  is  sought,  except 
by  mandatory  injunction,  would  be  self-evident.  In  the 
present  condition  of  the  main  question  involved  in  this  case, 
before  referred  to,  I  do  not  deem  it  proper  to  grant  the  gen- 
eral relief  prayed  in  the  bill,  viz. :  to  restrain  the  council 
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from  employing  any  other  attorney  in  future  suits  during 
the  complainant's  term  of  office,  except  where  he  is  dis- 
qualified, by  interest,  from  acting  as  the  attorney  of  the  city. 
I  deem  it  proper  to  await  the  decision  in  the  case  before 
mentioned.  The  order  to  show  cause  will  be  discharged, 
but,  under  the  circumstances,  it  will  be  without  costs. 


Jane  M.  Holmes 

V. 

RoswELL  W.  Holmes. 


1.  In  the  allowance  of  permanent  alimony  to  a  wife  after  divorce, 
the  business  capability  of  the  husband  may  be  taken  into  account. 

2.  Where  the  husband  (a  non-resident)  is  the  owner  of  valuable  real 
estate  here  on  which  he  fails  to  pay  the  taxes  and  interest  on  the 
encumbrances,  a  receiver  may  be  appointed  unless  he  gives  satis- 
factory security  for  such  payments. 


Exceptions  to  master's  report  of  alimony. 
Mr.  W.  H.  Francis,  for  exceptant. 
Mr.  A.  Q.  Keasbey,  contra. 

The  Chancellor. 

The  master  has  reported  that  $2,500  per  annum  should 
be  decreed  to  the  complainant  as  permanent  alimony,  and 
that  she  should  receive  |1,500  for  the  maintenance,  clothing 
and  education  of  the  two  minor  children  of  the  parties 
($750  in  respect  to  each),  until  they  respectively  attain  to 
their  majority.  Those  children  live  with  the  complainant, 
and  she  is  entitled  to  the  custody  of  them.     The  defendant 
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excepts  to  the  report,  mainly  on  the  ground  that  the  allow- 
ance is  excessive.  The  proof  taken  before  the  master  shows 
that  the  defendant  is  the  owner  of  a  large  amount  of  very 
valuable  improved  real  estate  in  the  cities  of  Newark  and 
Orange.  The  master  finds  that  the  present  gross  value  of 
this  property  is  $175,000.  It  is  subject  to  the  encumbrance 
of  mortgages  on  which  decrees  in  foreclosure  have  been 
obtained  in  this  court,  and  execution  issued  thereon.  The 
master  finds  that  the  present  gross  annual  income  from  it  is 
$7,800,  and  estimates  the  future  probable  gross  income  at 
$12,500.  It  is  not  all  occupied  now.  From  the  probable 
future  gross  income  he  deducts  $6,500  per  annum  for 
repairs,  taxes,  insurance,  interest  on  the  mortgages,  &c., 
&c.  The  amount  of  the  encumbrances  now  on  the  property, 
including  costs  of  suit,  is  about  $50,000.  Against  this 
amount,  however,  there  stands  the  sum  of  $30,000,  realized 
by  the  defendant  from  the  sale  of  other  very  valuable  real 
property  in  Newark.  For  this  sum  he  does  not  attempt  to 
account,  although  it  was  agreed  between  him  and  his  wife 
when  she  joined  him  in  making  the  conveyance,  that  it 
should  be  applied  in  full  to  the  payment  of  the  mortgages 
upon  the  rest  of  the  property.  No  part  of  it  has,  in  fact, 
been  so  applied.  It  appears,  also,  by  the  proof,  that  he  has 
designedly  omitted  to  pay  the  interest  on  the  mortgages, 
and  has  so  brought  about  the  foreclosure  thereof  expressly 
in  order  that  he  might  thus  be  enabled  to  get  the  proceeds 
of  the  sale  of  the  property,  after  payment  of  the  encum- 
brances, into  his  hands,  and  so  facilitate  his  escape  from 
coercive  proceedings  for  the  support  of  his  family,  with 
whom  he  has  been  for  some  time  at  variance.  If  the 
amount  realized  from  the  sale  of  property,  as  above  men- 
tioned, were  applied,  as  it  should  have  been,  to  the  encum- 
brances, the  value  of  the  real  property  now  owned  by  him 
would,  at  this  time,  even  in  the  depressed  condition  of  the 
real  estate  market,  be  $145,000  over  and  above  the  encum- 
brances. The  amount  of  the  defendant's  personal  property 
does  not  fully  appear.     It  does  appear,  liowever,  that  he 
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owns  a  costly  yaclit,  built  and  used  by  him  for  his  own 
pleasure,  and  has  valuable  furnituo-e.  He  is  about  fifty 
years  of  age,  and  seems  to  be  fully  capable  of  doing  business 
Buccessfully.  The  master,  in  fixing  the  alimony,  took  into 
account  the  income  which  the  defendant  could  derive  from 
his  personal  services  in  attention  to  business.  Though  it 
was  urged  in  the  defendant's  behalf  on  the  argument  of  the 
exceptions,  as  a  reason  why  that  element  should  not  have 
entered  into  the  calculation,  that  he  is  infirm  in  body — that 
infirmity  is  congenital,  and  he  has,  notwithstanding  it,  for 
years  engaged  in  and  prosecuted  business  so  successfully 
that,  with  the  aid  of  his  wife,  he  has,  from  a  very  small 
beginning,  acquired  a  handsome  competence,  entirely  by 
means  of  business  pursuits.  That  his  infirmity  is  not  such 
as  to  prevent  him  from  engaging  in  business  is  evidenced 
by  the  fact  that  it  does  not  hinder  him  from  engaging  in 
aquatic  sports,  in  which  he  is  one  of  the  acknowledged 
leaders.  He  did  not  undertake  to  give  an  account  of  his 
property  before  the  master,  and  did  not  submit  himself  to 
examination  there.  No  injustice  is  done  to  him  by  accept- 
ing tliQ  estimates  made  by  the  master,  and  on  which  he  has 
based  his  recommendation.  The  proof  is  that  the  com- 
plainant has  contributed  to  a  very  great  and  (for  a  wife) 
unusual  extent  to  the  acquisition  of  the  property  which  the 
defendant  owns;  that  she  has  constantly  attended  to  the 
business  in  almost  every  way,  and  that  to  her  industry  and 
assiduity,  her  economy  and  self-sacrifice,  the  defendant's 
success  in  business  is,  to  a  very  great  degree,  attributable. 
He  has  been  adjudged  in  this  cause  guilty  of  infidelity  to 
his  marriage  vows,  and  a  divorce  has  been  decreed  accord- 
ingly. It  is  but  just  that  his  wife  should  receive  from  the 
estate  which  is,  to  so  great  an  extent,  the  result  of  her  own 
labor  and  self-denial  through  many  years,  a  reasonable 
amount  for  her  support.  The  sum  awarded  by  the  master 
appears  to  have  been  carefully  and  judiciously  fixed.  It 
does  no  injustice  to  the  defendant.  The  award  for  the 
support  and  education  of  the  minor  children  is  based  on  the 
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agreement  on  which  a  decree  by  consent  was  entered 
between  the  parties  in  the  previous  suit  brought  by  the 
complainant  for  alimony,  by  which  she  was  to  receive  from 
the  defendant  a  stipulated  sum  for  her  support,  and  theirs 
also.  That  decree  was  in  full  force  when  the  bill  in  this 
cause  was  filed.  Moreover,  no  objection  is  made  to  the 
report  on  the  ground  that  allowance  is  ordered  for  the 
support  of  the  children,  but  only  as  to  the  amount  of  the 
allowance,  that  it  is  excessive.  The  exceptions  will  be 
overruled.  The  payments  will  commence  from  the  date  of 
the  decree  of  divorce,  and  the  defendant  will  be  credited  on 
the  alimony  with  any  money  which  he  may  have  paid  under 
the  order  for  temporary  alimony  in  respect  of  time  subse- 
quent to  that  date.  The  alimony  and  the  other  payments 
hereby  directed  to  be  made  will  be  charged  on  the  defend- 
ant's real  property.  He  has  ceased  to  reside  in  this  state, 
and  has  not  only  left  the  interest  on  the  encumbrances  on 
the  property  unpaid,  but  also  the  taxes.  There  will  be  a 
receiver  unless  he  shall  give  satisfactory  security  for  the 
payment  of  the  taxes  and  the  interest  due  on  the  mortgages, 
and  costs  and  execution  fees  in  the  foreclosure  suits,  in 
twenty  days  from  the  tiling  of  the  decree  which  may  be 
made  on  this  decision. 


Sarah  Barnes 


V. 

The  Executors  of  Charles  Danforth,  deceased. 

A  legacy  given  to  a  trustee  as  compensation  for  her  services,  to  be 
rendered,  although  given  on  condition  of  her  giving  security,  forms  no 
exception  to  the  general  rule  that  all  legacies  are  payable  one  year 
after  the  testator's  death,  and  bear  interest  from  that  time. 


On  written  submission  of  question. 


2  Stew.]  FEBRUARY  TERM,  1878.  13 

Barnes  v.  Danforth's  executors. 

Mr.  William  Bmiies,  of  New  York,  for  the  legatee. 
31r.  William  Pennivgton,  for  the  executors. 

The  Chancellor. 

The  question  ■submitted  is,  whether  the  legacy  given  to 
Sarah  Barnes  by  the  third  codicil  to  the  will  of  Charles 
Danforth,  deceased,  bears  interest,  and  if  so,  from  what 
time.     The  bequest  is  in  these  words  : 

"  I  give  and  bequeath  to  Sarah  Barnes,  sister  of  Dr.  Orson  Barnes, 
the  sum  of  $5,000,  in  full  compensation  for  her  services  as  trustee  of 
the  estate  of  my  grandchild,  Sarah  L.  Barnes,  but  not  to  be  payable  to 
her  unless  her  brother,  Dr.  Orson  Barnes,  should  die  before  fulfilling 
the  said  trust,  or  unless,  upon  such  death,  she  accei^ts  and  enters  upon 
the  execution  of  said  trust,  and  not  to  vest  in  her  until  she  actually 
enters  upon  the  execution  of  said  trust.  Upon  entering  upon  llic 
execution  of  said  trust,  she  shall  give  such  security,  not  to  exceed  the 
amount  of  $50,000,  as  my  executoi-s  think  sufficient  for  the  protection 
of  my  said  grandchild  ;  and  if  she  cannot  give  such  satisfactory  secur- 
ity, let  the  executors  keep  the  property  and  apply  it  themselves  for 
my  said  grandchild's  benefit,  according  to  law  and  my  will." 

The  duration  of  the  trust,  which  is  of  the  person  and  estate, 
is  until  the  grandchild  shall  attain  to  the  age  of  twenty-five 
years.  Dr.  Barnes  died  before  the  testator.  The  latter  died 
in  or  about  the  month  of  March,  1876.  Miss  Barnes  gave 
the  required  bond  on  the  21st  of  June  following.  There  is 
nothing  in  the  language  or  character  of  this  bequest  to  take 
it  out  of  the  general  rule  that  where  no  time  is  fixed  for  pay- 
ment, the  legacy  is  payable  at  the  end  of  one  year  from  the 
death  of  the  testator,  and  bears  interest  accordingly.  The 
testator,  in  a  former  part  of  the  codicil,  had  appointed  Miss 
Barnes  trustee  of  the  grandchild  in  case  of  the  death  of  Dr. 
Barnes  (who  was  the  child's  father)  before  completing  the 
trust.  In  the  bequest  he  guards  against  the  construction  that 
the  |5,000  were  intended  as  an  absolute  legacy  to  her,  by 
declaring  that  they  are  not  to  be  payable  to  her  unless  Dr. 
Barnes  should  die  before  completing  the   trust,  and   she 
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should  accept  the  ohligation  of  the  trust  and  enter  upon  the 
execution  thereof;  and  he  adds  that  the  legacy  is  not  to 
vest  in  her  until  she  shall  give  the  required  hond.  The 
language  neither  necessitates  nor  leads  to  the  conclusion 
that  the  testator  intended  that  the  legacy  should  be  payable 
when  the  legatee  should  enter  on  her  duties  as  trustee.  He 
does  not  in  terms,  or  by  inference,  provide  that  the  legacy 
shall  be  payable  when  the  legatee  shall  have  duly  entered 
upon  the  execution  of  the  trust.  In  the  second  codicil  to 
the  will  he  provides  for  the  payment  of  other  legacies 
immediately  after  his  death.  He  fixes  no  time  for  payment 
of  the  legacy  to  Miss  Barnes,  or  the  legacy  which  he  gives 
to  one  of  his  executors  as  compensation  for  his  services  in 
settling  the  estate.  Nor  does  the  fact  that  the  legacy  to 
Miss  Barnes  was  given  as  compensation  for  her  services  to 
be  rendered  as  trustee,  take  the  case  out  of  the  general  rule. 
Though  it  was  given  for  compensation  for  services,  it  was 
for  services  to  be  rendered,  and  it  was  optional  with  the 
legatee  whether  she  would  accept  the  trust  and  so  become 
liable  to  perform  the  services  or  not.  In  Church  at  Acquack- 
anonk  v.  Executors  of  Ackerman,  Sax.  40,  it  was  held  that  a 
legacy  given  to  a  widow  in  lieu  of  dower  was  within  the 
common  rule,  and  bore  interest  only  after  one  year  from  the 
testator's  death. 

The  legatee  in  the  case  under  consideration  is  entitled  to 
interest  on  her  legacy  from  the  expiration  of  one  year  after 
the  death  of  the  testator. 
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David  G.  Vroom 

V. 

Mary  F.  ;Marsh. 

A  wife  is  entitled  to  alimony  pendente  lite,  on  a  bill  tiled  hy  her  hus- 
band to  annul  their  marriage  on  the  ground  of  dui'ess,  which  the  wife 
denies. 


Bill  for  decree  annulling  marriage.  On  petition  for  tem- 
porary alimony  and  counsel  fee. 

Mr.  B.  Williamson,  for  the  defendant. 

Mr.  S.  C.  Mount,  for  the  complainant. 

The  Chancellor. 

This  is  an  application  for  alimony  -pendente  lite,  and  coun- 
sel fee.  The  complainant  files  his  hill  for  a  decree  annul- 
ling the  marriage  between  him  and  the  defendant.  He,  of 
course,  admits  a  marriage  de  facto.  He  alleges  that  he  was 
compelled,  by  duress,  to  enter  into  the  contract.  The  fact 
that  he  is  before  this  court  denying  the  validity  of  the  mar- 
riage, and  in  this  proceeding  seeking  to  annul  it,  is  not, 
of  itself,  enough  to  relieve  him  from  the  support  of  the 
defendant pencfenfe  lite;  for,  as  before  stated,  he  admits  that 
there  was  a  de  facto  marriage,  which  is  still  subsisting. 
North  V.  North,  1  Barb.  Ch.  241.  The  defendant,  by  her 
answer,  denies  any  participation  in,  or  knowledge  of,  the 
alleged  duress,  or  of  the  existence  of  it;  but  declares  that 
she  understood  at  the  time  that  the  marriage  was  wholly 
voluntary  on  the  part  of  the  complainant.  There  will  be 
an  allowance  of  five  dollars  a  week  for  ad  interim  alimony, 
with  a  counsel  fee  of  one  hundred  dollars. 
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V. 

The  New  York  Water  Proof  Paper  Company  and  others. 

1.  A  trust  to  sell  lands,  even  on  a  contingency,  confers  a  fee  simple, 
and,  in  order  to  carry  out  the  intention  of  the  parties,  the  trust  deed 
may  be  reformed  so  as  to  convey  a  fee. 

2.  Besides  a  mortgage  on  lands,  a  chattel  mortgage,  covering  the  fix- 
tures thereon,  was  executed  at  the  same  time  and  to  secure  the  same 
debt,  consisting  of  several  bonds. — Held,  that  one  bondholder  could 
not,  by  obtaining  a  judgment  on  his  bond  and  levying  on  such  fix- 
tures, acquire  a  preference  over  the  other  bondholders,  even  if  those 
fixtures  were  not  part  of  the  realty  and  the  chattel  mortgage  had  not. 
been  refiled  within  the  time  required.     [Rev.  p.  709,  §  41.) 

3.  As  between  mortgagor  and  mortgagee,  a  chattel  mortgage  is  good 
without  refiling. 


j3ii1  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  G.  AckersoJi,  Jr.,  for  complainants. 

Mr.  Joseph  C.  Potts,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  two  mortgages,  one  upon 
land  and  premises  with  the  appurtenances  in  Bergen 
county,  and  the  other  in  the  nature  of  a  mortgage  of  chat- 
tels, but  upon  certain  machinery  and  fixtures  in  the  factory 
on  the  premises.  Those  mortgages  are  of  the  same  date, 
July  22d,  1873,  and  were  made  by  The  New  York  Water 
Proof  Paper  Company  to  the  complainants,  as  triTstees  for 
the  holders  of  certain  bonds,  for  $15,000  in  the  aggregate, 
besides  interest,  made  by  the  company  to  the  complainants 
aa  trustees.      The  bill  prays  that  the  first-mentioned  mort- 
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gage,  which  is  without  words  of  inheritance,  may  be 
reformed  so  as  to  pass  an  estate  in  fee.  The  defendants  are 
all,  with  one  exception,  bondholders.  That  defendant  is 
the  plaintiff  in  an  attachment  in  the  supreme  court  of  this 
state  against  the  company,  but  it  is  alleged  that  his  claim 
has  been  paid.  One  of  the  bondholders,  Solomon  D. 
McMillan,  is  made  a  party  defendant  in  respect,  also,  to  two 
judgments  recovered  by  him  against  the  company  in  the 
supreme  court  of  this  state  in  1875. 

The  bonds  all  became  due  on  the  first  of  August,  1874. 
Under  executions,  issued  on  his  judgments,  McMillan  levied 
on  the  following  property,  which  was  then  in  the  buildings 
on  the  mortgaged  premises :  A  steam-engine  of  forty 
horse-power  and  the  boiler ;  a  cheii:ical  machine  and  wash- 
ing apparatus ;  a  set  of  thirteen  drums ;  some  driers,  with 
the  pipes  and  fixtures  thereto ;  a  set  of  calenders  of  three 
metal  rolls ;  a  paper  trimming  and  cutting  machine ;  three 
sets  of  embossing  and  enameling  rolls,  with  frames  ;  a  force- 
pump,  and  a  steam-pump  with  the  shafting,  pipes,  pulleys 
and  belting  in  the  factory.  This  property  is  not  mentioned 
in  the  mortgage  first  above  mentioned,  but  is  described  in 
the  other,  which  is,  as  already  stated,  in  the  nature  of  a 
chattel  mortgage,  and  both  were  made  to  secure  the  pay- 
ment of  the  bonds.  After  the  filing  of  the  bill,  McMillan 
was  restrained  by  injunction  in  this  suit  from  selling  the 
property  which  he  had  so  levied  upon. 

That  the  company  intended  to  mortgage  the  fee  of  their 
real  property  described  in  the  first-mentioned  mortgage,  is 
manifest  from  the  proof;  and,  indeed,  it  is  not  denied  by 
McMillan  in  his  answer.  He,  indeed,  denies  that  there  was 
any  understanding  or  agreement  between  the  company  and 
the  complainants  that  the  mortgaged  property  should  be 
conveyed  to  the  latter  in  any  manner  or  by  any  estate 
different  from  that  on  which  they  were  convej'ed  as  set 
forth  in  the  mortgage  ;  but  he  does  not  deny  that  it  was  the 
intention  of  the  company  to  mortgage  the  premises  in  fee, 
and  that  it  was  the  expectation  of  the  bondholders  that  the 
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mortgage  would  convey  such  an  estate.  He  says,  further, 
in  his  answer,  that  if  there  was  a  mistake  it  was  a  mistake 
as  to  what  was  the  law,  and  he  insists  that  no  relief  can  be 
afforded  for  it  in  equity.  He  does  not  answer  the  statement 
of  the  bill  that  when  the  mortgage  was  executed  the  direct- 
ors supposed  that  it  had  been  so  drawn  as  to  mortgage  the 
premises  in  fee-simple.  He  was  one  of  the  board  of  direct- 
ors at  that  time,  and  could  have  answered  this  statement. 
He  offers  no  proof  on  the  subject.  It  appears  from  the 
testimony  on  the  part  of  the  complainants  that  there  was  no 
intention  on  the  part  of  the  company  to  mortgage  any  less 
estate  than  a  fee,  and  that  it  was  supposed  by  those  who 
were  interested  in  the  mortgage  that  no  less  estate  was 
mortgaged  thereby.  The  mortgage  was  drawn  and  executed 
in  New  York.  It  conveys  the  premises  to  the  "  parties  of 
the  second  part  (the  trustees),  as  trustees,  or  the  survivor  of 
them,  and  to  their  successors  and  successor  and  assigns,  to 
the  only  proper  use,  benefit  and  behoof  of  the  said  parties 
of  the  second  part,  or  the  survivor  of  them,  or  their  succes- 
sors or  successor."  Part  of  the  trust  declared  in  the  mort- 
gage is  that  in  case  of  such  default  in  payment  as  is  therein 
mentioned,  the  trustees,  or  their  survivor,  or  their  or  his 
successor  or  successors,  shall  enter  upon  and  take  possess'^  n 
of  the  premises  and  the  appurtenances,  and,  at  the  request 
of  the  holders  of  the  bonds  to  the  value  of  $500,  sell  the 
premises  in  the  manner  provided  by  law  in  cases  of  fore- 
closure of  mortgage  upon  real  estate  situated  in  the  state  of 
New  Jersey,  and  from  the  avails  of  any  such  sale  first  pay 
and  discharge  all  legal  expenses  and  disbursements  by  them 
incurred  about  the  business  of  the  trust  by  that  instrument 
created,  and  then  apply  the  residue  to  the  payment  2)7'0  rata 
of  the  principal  and  interest  of  the  bonds,  and  render  the 
overplus,  if  an}',  to  the  company.  This  is  the  declaration 
of  a  trust  of  the  property  to  sell  it  through  foreclosure  pro- 
ceedings to  raise  the  money  necessary  to  pay  the  costs  of 
executing  the  trust,  and  the  amounts  due  to  the  bond- 
holders.    The  bonds  were  issued  to  the  creditors  of  the 
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compan}^  to  secure  the  payment  of  its  debts  to  them.  A 
trust  to  sell,  even  on  a  contingency,  confers  a  fee-simple  as 
indispensable  to  the  execution  of  the  trust.  Lewin  on 
Trusts,  250,  251 ;  Peiri/  on  Trusts,  §  315.  The  mortgage 
should  be  reformed  so  as  to  convey  a  fee-simple  by  its 
terms. 

It  appears  that  the  mortgage  upon  the  machinery  and 
fixtures  was  filed  according  to  the  provisions  of  the  act  con- 
cerning mortgages  in  respect  to  mortgages  of  chattels.  iSTo 
copy  of  it,  with  a  statement  exhibiting  the  interest  of  the 
mortgagees  in  the  property  therein  claimed  by  them  by 
virtue  thereof,  was  filed  in  the  clerk's  office  within  thirty 
days  next  preceding  the  expiration  of  one  year  from  the 
date  of  the  filing  of  the  mortgage,  and  McMillan  insis'ts 
that,  therefore,  he,  by  virtue  of  his  levy,  has  priority  of  lien 
on  the  machinery  and  fixtures.  But  it  is  very  clear  that 
the  machinery  and  fixtures  pass  by  the  mortgage  of  the 
land  with  the  appurtenances.  They  were  all  in  place  in  the 
factory  when  the  mortgage  was  executed.  They  were  put 
into  the  factory  for  the  very  business  for  which  it  was  built. 
The  proof  is,  that  the  steam-engine  is  upon  a  stone  founda- 
tion, which  was  built  for  it ;  the  boiler  is  bricked  in  ;  the 
chemical  machine  and  washing  apparatus  are  bolted  into 
the  beams,  and  the  floor  was  built  to  accommodate  them. 
If  taken  out  there  would  be  no  floor  where  they  now  are. 
They  cannot  be  taken  out  of  the  building  without  destroy- 
ing them.  If  any  of  the  other  machinery  connected  with 
the  chemical  machine  and  washing  apparatus  were  removed 
it  would  be  of  no  use  for  any  other  purpose.  The  drum 
driers  are  very  heavy  machines,  set  on  a  heavy  stone  founda- 
tion, sunk  to  the  depth  of  about  four  feet  below  the  surface, 
and  about  six  or  seven  feet  wide,  and  built  to  accommodate 
them.  They  will  each  weigh  about  a  ton,  and  the  whole 
thirteen,  with  their  supports  and  frames,  will  weigh  about 
twenty-three  tons.  They  are  fastened  to  the  foundation  on 
which  they  are  set  by  heavy  bolts  running  through  the 
foundation,  and  the  bolts  were  masoned  in  when  the  foun- 
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dation  was  built.  The  drums  are  run  by  a  belt,  with 
shafting  connected  with  the  engine,  and  the  shafting  is 
bolted  to  the  ceiling.  The  calenders  and  metal  rolls  are 
bolted  fast  to  the  beams,  and  are  connected  with  the  engine 
in  the  same  way.  The  paper  trimming  and  cutting 
machine  is  fixed  in  the  same  manner  as  the  calenders,  and 
is  run  in  the  same  way.  The  embossing  and  enameling 
machines  are  set  upon  a  heavy  stone  foundation,  built  in 
the  same  way  as  that  in  which  the  driers  are  set,  and 
fastened  in  the  same  manner.  The  force-pump  is  bolted  to 
the  beams,  the  iioor  being  supported  by  beams  from  below 
to  sustain  the  pump.  The  pump  has  steam  connections 
with  the  boiler  and  engine.  The  steam-pipes  run  all 
tlirough  the  building.  They  are  connected  with  the  boiler, 
and  run  along  the  sides  of  the  building,  being  fastened  to  it 
by  staples.  The  machinery  was  put  into  the  building  as 
permanent  fixtures.  The  property  (except  the  land)  has  no 
value  except  for  manufacturing  purposes.  The  mortgage, 
in  the  nature  of  a  mortgage  of  chattels,  was  given  with  a 
view  to  securing  to  the  bondholders  all  the  property  of  the 
company,  and  to  avoid  all  questions  which  might  arise  as  to 
the  character  of  the  machinery  and  fixtures.  As  between 
mortgagor  and  mortgagee  all  the  property  in  question 
should  be  treated  as  part  of  the  realty.  Qaimby  v.  Man- 
hattan Cloth  and  Pajper  Co.,  9  C.  E.  Gr.  260.  Nor  is  the 
question  at  all  affected  by  the  fact  that  th-e  property  was 
mortgaged  by  a  separate  mortgage,  as  though  it  were 
chattels.     Ibid. 

But  again,  it  appears  by  McMillan's  answer  that  his  judg- 
ments are  founded  on  the  bonds  held  by  him,  and  which 
are  part  of  those  secured  by  the  mortgage.  He  cannot,  in 
equity,  be  permitted  to  obtain  an  advantage,  by  means  of 
his  judgments,  over  the  other  bondholders.  He  has  no 
equity  by  reason  of  his  judgments.  If  the  machinery  and 
fixtures  are,  as  between  the  mortgagor  and  mortgagees,  chat- 
tels, the  latter  have  lost  their  right  to  have  recourse  to  them 
for  the  payment  of  their  mortgage  as  against  the  mortgagor^ 
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though  no  copy  of  the  mortgage  was  filed  within  thirty 
days  next  preceding  the  expiration  of  a  year  from  the 
filing  of  the  mortgage.  McMillan  claims  a  legal  lien  under 
the  levy  on  the  executions  issued  upon  his  judgments,  and 
insists  that  he  is  entitled  to  be  regarded  as  a  vigilant 
creditor  who,  by  his  diligence  and  the  negligence  of  the 
mortgagees,  has  acquired  a  lien  superior  to  that  of  the  latter 
on  part  of  the  mortgaged  property.  But  the  mortgagees 
are  trustees  for  him  and  his  fellow-bondholders  to  secure 
debts  which  include  those  for  which  he  has  recovered  his 
judgments.  The  claim  which  he  asserts  cannot  be  recog- 
nized in  equity.  To  permit  him  to  proceed  at  law  for  the 
collection  of  his  debts  by  execution  against  the  mortgaged 
property  would  disturb  the  pro  rata  distribution  of  the  pro- 
ceeds of  the  sale  in  case  of  a  deficiency  of  the  fund  to 
satisfy  the  whole  debt  which  the  mortgage  was  made  to 
secure,  and  would  give  him  an  inequitable  preference  over 
his  associates.  Pennock  v.  Coe,  23  How.  117.  The  injunc- 
tion will  be  made  perpetual. 

The  mortgage  will  be  reformed  by  substituting  the  word 
"  heirs  "  for  the  word  "  successors,"  and  the  complainants 
are  entitled  to  a  decree  for  the  amount  of  principal  and 
interest  due  on  their  mortgage,  and  to  a  sale  of  the  mort- 
gaged premises  to  make  such  amount. 


Samuel  Streit  and  others 

V. 

The  Citizens  Fire  Insurance  Company  and  others. 

1.  Though  an  insurance  company  may,  under  the  48th  section  of  the 
act  to  provide  for  the  regulation  and  incorporation  of  insurance  com- 
panies, [Rev.  p.  505,)  be  regarded  as  insolvent  if  it  fail  to  make  up,  on 
the   order  of   the  insurance   commissioner,  deficiency  in   its  capital 
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stock,  it  will  not  be  held  to  be  insolvent  under  the  70th  section  of  the 
act  concerning  corporations,  merely  because  of  such  deficiency,  if  it 
be  solvent  in  fact. 

2.  That  an  insurance  company  has  ceased  to  do  business  as  such, 
that  it  has  re-insured  its  risks,  and  that  its  officers  ai'e  engaged  merely 
in  collecting  its  assets  and  paying  its  debts,  are  not  sufficient  reasons 
for  appointing  a  receiver  or  issuing  an  injunction. 

3.  Where  a  corporation  has  ceased  to  do  business,  and  apjDarently 
nothing  remains  to  be  done  but  to  pay  its  debts  and  divide  the  surplus 
among  the  stockholders,  it  is  the  duty  of  the  directors,  under  Rev.  p. 
182,  I  34,  to  call  a  stockholders'  meeting. 

4.  That  a  large  majority  of  stockholders  is  in  favor  of  a  particular 
plan  of  management  or  proposed  transaction,  will  not  prevent  this 
court  from  extending  its  protection  over  the  rest  of  the  stockholders, 
or  any  of  them,  on  suflficient  grounds. 


Bill  for  relief.  On  bill  and  affidavits,  and  answer  and 
affidavits,  and  order  to  show  cause  and  depositions  taken 
thereunder. 

Mr.  T.  N.  McCarter,  for  complainants. 

Mr.  Joseph  Coidt,  Mr.  E.  31.  Pennington  and  Mr.  H.  C. 
Pitney,  for  defendants. 

The  Chancellor. 

The  bill  alleges  that  the  defendant  corporation  is  insolv- 
ent; that  its  directors  have  re-insured  all  its  outstanding 
risks  in  another  Newark  company,  and  have  ceased  to  do 
the  business  for  which  it  was  incorporated  ;  that  the  direct- 
ors and  officers,  although  they  are  merely  engaged  in  wind- 
ing up  the  concern,  have  failed  and  refused  to  call  any 
meeting  of  the  stockholders  to  communicate  the  condition 
of  the  company  and  its  affiiirs  ;  that  they  are  still  continuing 
to  occupy  the  same  office  'which  they  occupied  when  the 
company  was  in  the  full  tide  of  its  business  (the  rent  of  the 
office  is  $2,000  a  year),  although  for  all  the  purposes  for 
which  an  office  is  now  required  they  might  be  sufficiently 
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accommodated  with  an  office  at  a  much  lower  rent ;  that 
they  still  continue  to  pay  the  same  salaries  to  the  officers  as 
heretofore ;  that  they  are  paying  to  the  president  $1,000  a 
year,  and  to  the  secretary  $1,200  a  year,  and  are  employing 
a  traveling  agent  to  collect  premiums  due  the  company ; 
that  they  are  dealing  with  the  assets  wastefully,  and  in  such 
a  manner  as  to  promote  their  own  interest  and  prejudice 
that  of  the  other  stockholders ;  that  they  have  publicly 
advertised  the  assets  for  sale  and  are  proceeding  to  convert 
them  into  cash  with  all  practicable  dispatch,  to  the  detri- 
ment of  the  interests  of  the  stockholders  therein  ;  that  in 
one  instance  they  disposed  of,  by  assignment  thereof  to  one 
of  the  directors  (who  subsequently  collected  the  amounts  due 
thereon  in  full),  two  good  and  well-secured  mortgages  on 
property  in  the  city  of  Newark,  amounting  together  to  the 
sum  of  $8,000,  for  $6,000,  thns  causing  the  stockholders  an 
unnecessary  loss  of  $2,000 ;  that  though,  as  the  complainants 
insist,  the  directors  have  no  right  to  do  so  without  giving 
the  other  stockholders  an  opportunity  to  be  previously 
heard  in  the  matter,  they  intend  to  repay  out  of  the  assets 
$60,000  to  certain  stockholders  who  contributed  that  money 
in  1877,  to  make  up  deficiencies  in  the  reserve ;  that  the 
president  refused,  on  application  on  the  part  of  one  of  the 
complainants,  to  show  the  resolution  on  the  minutes  in 
regard  to  that  contribution  ;  that  the  complainants  have 
been  unable,  on  application,  to  obtain  a  copy  or  inspection 
of  the  contract  of  the  re-insurance  above  referred  to ;  that 
the  directors  and  officers  have  transferred  to  the  attorneys 
of  the  company,  in  trust,  all,  or  nearly  all,  of  the  securities 
of  the  company,  and  that  the  trustees  have  transferred  part 
of  them  to  the  Peoples  Insurance  Company,  of  Newark,  for 
premiums  for  the  re-insurance,  and  hold  the  rest  in  trust 
for  the  Citizens  company,  and  that  the  trustees  have  given 
no  security  whatever  for  the  administration  of  their  trust  in 
respect  to  the  securities  so  transferred  to  them.  The  bill 
prays  an  injunction  and  receiver.  On  the  filing  of  the  bill 
an  order  to  show  cause  was  granted.     The  defendants  have 
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answered,  and  depositions  to  be  used  on  the  hearing  of  the 
order  liave  been  taken  on  both  sides. 

The  70th  section  of  the  "  act  concerning  corporations" 
provides  that  application  may  be  made  to  this  court  against 
any  incorporated  company  which  shall  have  become  insolv- 
ent or  shall  suspend  its  ordinary  business  for  want  of 
funds  to  carry  it  on;  and  it  also  provides  for  the  action 
of  this  court  in  the  premises,  in  restraint  of  the  company 
and  its  officers  and  agents,  on  it  being  made  to  appear  to 
the  chancellor  that  the  company  has  become  insolvent,  and 
is  not  about  to  resume  its  business  in  a  short  time,  with 
safety  to  the  public  and  advantage  to  the  stockholders. 

The  72d  section  provides  for  the  appointment  of  a 
receiver  or  trustees  to  wind  up  the  company,  if  the  circum- 
stances of  the  case  and  the  ends  of  justice  require  it. 

The  complainants'  counsel  insists  that  the  provisions  of 
the  48th  section  of  the  "act  to  provide  for  the  regulation 
and  incorporation  of  insurance  companies,"  (Rev.  p.  515,)  fur- 
nish a  criterion  as  to  what  shall  be  regarded  as  insolvency 
in  the  case  of  insurance  companies,  different  from  and  in 
addition  to  those  which  existed  previously  to  the  passage 
of  that  act ;  that  whenever  it  shall  appear  that  a  company 
is  in  the  condition  which,  under  that  section,  would  make  it 
the  duty  of  the  secretary  of  state  to  require  it  to  make  up 
deficiency  in  its  capital  stock,  it  should  be  held  to  be  insolv- 
ent, under  the  70th  section  of  the  act  concerning  corpora- 
tions. 

The  provision  of  the  insurance  act  just  referred  to  is,  that 
whenever  it  shall  appear,  as  the  result  of  the  examination 
by  the  secretary  of  state  or  his  representatives,  that  the 
assets  of  any  fire  insurance  company  organized  under  the 
laws  of  this  state,  after  charging  it  with  an  amount  requisite 
for  the  re-insurance  of  all  its  outstanding  risks,  and  with  its 
other  proper  liabilities,  excepting  capital  stock  paid  in, 
amount  to  less  than  three-fourths  of  such  capital,  if  it  be  a 
joint  stock  capital  company,  or,  in  the  case  of  mutual  com- 
panies, if  the  assets,  less  unsettled  claims  and  other  actual 
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liabilities,  amount  to  less  than  three-fourtiis  of  the  sum 
requisite  for  re-insurance,  the  secretary  of  state  shall  call  on 
the  company  to  make  up  such  deficiency  within  such  rea- 
sonable time  as  he  shall  fix,  and  in  case  of  failure  to  comply 
with  such  requisition,  he  shall  communicate  the  fact  to  the 
attorney-general,  whose  duty  it  shall  be  to  apply,  forthwith, 
to  the  chancellor  for  an  order  to  show  cause  why  an  injunc- 
tion should  not  issue  restraining  the  company  from  further 
business,  &c.,  &c.     Hev.  p.  515. 

It  is  obvious  that  the  construction  contended  for  on  the 
part  of  the  complainants,  cannot  be  adopted.  The  mere 
impairment  of  the  capital  of  a  company,  even  though  it  be  to 
the  extent  of  more  than  one-fourth,  is  by  no  means  evidence 
of  a  condition  of  insolvency.  The  secretary  of  state,  under 
the  provision  just  quoted,  is  to  call  upon  a  capital  stock 
company  to  make  up  deficiency  under  circumstances  which 
are  in  nowise  indicative  of  insolvency ;  for,  though  its  assets 
be  sufticient  to  pay  its  debts  and  liabilities,  if,  after  charging 
it  with  a  sum  sufficient  to  pay  the  re-insurance  of  all  its  risks 
and  its  other  proper  liabilities,  (that  is,  after  providing  for 
all  its  liabilities  to  its  policj'-holders  and  creditors,)  its  capi- 
tal stock  shall  appear  to  be  impaired  to  the  extent  of  more 
than  twenty-five  per  cent.,  he  may  then  require  it  to  make 
up  the  deficiency.  Though  it  might  appear  that  the  com- 
pany would,  if  wound  up,  have  a  million  of  dollars  of  capital 
left,  notwithstanding  the  impairment,  the  act,  nevertheless, 
authorizes  the  secretary  to  require  it  to  make  up  the  defi- 
ciency in  its  capital.  It  would  be  absurd  to  say,  in  such  a 
case,  that  the  company  is  insolvent. 

The  legislature  has  deemed  it  proper  to  exercise  a  censor- 
ship over  insurance  companies,  and,  as  a  measure  of  safety 
to  the  public,  to  require  a  company  whose  capital  is  impaired 
to  the  extent  of  more  than  one-fourth,  at  once  to  make  up 
the  deficiency,  under  penalty  of  being  compelled  to  cease 
doing  business.  But  it  never  meant  to  declare  that  such  a 
condition  should  be  regarded  as  a  condition  of  insolvency, 
though,  under  such  circumstances,  in  case   of  a  failure  to 
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comply  with  the  requirement,  tlic  company  may,  merely 
because  of  that  failure,  be  wound  up  by  this  court.  That 
condition  of  impairment  of  capital  and  failure  to  make  up 
the  deficiency,  though  not  a  condition  of  insolvency,  is,  by 
the  provisions  of  the  insurance  act,  made  sufficient  to  war- 
rant action  on  the  part  of  this  court,  which,  without  the 
provision  under  consideration,  could  not  be  taken,  except 
on  proof  of  the  existence  of  insolvency.  The  Citizens  Fire 
Insurance  Company  cannot  be  said  to  be  insolvent.  Indeed, 
it  is  not  insisted  that  it  is  so,  according  to  the  common 
understanding  of  the  term.  It  has  provided  for  all  its  risks, 
and  is  able  to  pay  all  its  other  liabilities  out  of  the  cash  in 
its  treasury,  and  other  assets  which  can  be  made  immedi- 
atel}"  available  without  sacrifice;  and  it  will,  after  such  pay- 
ment, have  a  large  surplus  of  assets  distributable  among  its 
stockholders.  But  it  has  suspended  its  ordinary  business 
for  want  of  funds.  It  has  ceased  to  do  business  as  an  insur- 
ance company,  and  its  directors  and  officers  are  now 
engaged  merely  in  collecting  its  assets  and  paying  its  debts. 
This  fact,  however,  is  not,  of  itself,  enough  to  entitle  the 
complainants  to  an  order  of  the  court  appointing  a  receiver, 
or  even  to  an  injunction. 

The  chancellor,  before  granting  an  injunction,  is,  by  the 
terms  of  the  act  concerning  corporations,  to  be  satisfied  not 
only  that  the  company  is  not  about  to  resume  its  business 
in  a  short  time  with  safety  to  the  public  and  advantage  to 
the  stockholders,  but  that  it  has  become  insolvent,  and  even 
in  such  case  it  is  not  obligatory  on  him  to  appoint  a 
receiver  [Rawnsley  v.  Trejiton  Ins.  Co.,  1  Stock.  347),  but  he 
may  in  his  discretion  do  so  if  the  circumstances  of  the  case 
and  the  ends  of  justice  require.  The  crippled  condition  of 
this  company  is  not,  so  far  as  appears  or  is  alleged,  due 
to  lack  of  integrity  in  the  management.  Its  misfortunes 
are  imputed  to  other  causes,  which  also  have  disastrously 
affected  other  companies  elsewhere.  The  conduct  of  the 
defendants  (the  directors  and  officers)  in  their  management 
of  the  affairs  of  the  company  since  the  interdict  of  this  court 


2  Stew.]  FEBRUARY  TERM,  1878.  27 


Streit  V.  Citizens  Fire  Insurance  Co. 


was,  under  the  provisions  of  the  insurance  act,  laid  upon 
the  company,  is  the  ground  of  the  present  application.  It 
appears  that  at  the  close  of  1876  the  annual  statement  of  the 
company  showed  that  its  reserve  fund  was  considerably 
impaired  ;  and  in  order  to  make  it  good,  some  of  the  stock- 
holders contributed  to  the  assets  for  the  purpose,  in  various 
securities,  the  sum  of  $60,000.  This  money,  according  to 
the  agreement  then  made  between  them  and  the  company, 
was  to  be  repaid  to  them,  with  interest,  whenever  the  net 
surplus  over  and  above  all  legal  and  necessary  reservations 
should  be  sufficient  to  pay  the  entire  amount  thus  received 
by  the  company,  the  company  to  have  the  right  at  its  option 
to  release  the  securities  at  the  value  at  which  they  were 
received  by  it.  The  company  was  thus  enabled  to  proceed 
with  its  business  of  insurance,  and  did  so  up  to  July,  1877, 
when  the  secretary  of  state,  upon  an  examination  of  the 
condition  of  the  company,  found  thiit  an  impairment  of  the 
capital  existed  to  the  amount  of  more  than  thirty  per  cent, 
(the  capital  was  $200,000),  and  called  upon  the  company  to 
make  up  the  deficiency,  and,  on  its  iailing  to  do  so,  instituted 
proceedings  in  this  court  against  it  under  the  insurance  act, 
and  an  injunction  was  thereupon  issued. 

The  company  then,  with  his  approval,  re-insured  all  its 
outstanding  risks  in  the  Peoples  Insurance  Company,  of 
the  city  of  Newark,  and  to  secure  to  that  company  payment 
of  the  premiums  for  re-insurance,  and  also  to  secure  the 
payment  of  the  debts  of  the  company,  assigned  all  its  bonds 
and  mortgages  to  its  attorneys  in  trust  for  those  purposes. 
This  action  was  taken  in  accordance  with  an  understanding 
on  the  part  of  the  company  that  it  would  be  satisfactory  to 
the  secretary  of  state,  and  it  was  so,  in  fact.  The  proceed- 
ings in  this  court  were  then  dismissed,  and  the  injunction, 
of  course,  thereby  dissolved.  Since  that  time  the  company 
has  transacted  no  insurance  business,  but  the  directors  and 
officers  have  been  engaged  in  collecting  the  money  due  to  it 
and  paying  its  debts.  It  appears  that  all  the  action  which 
has  been  taken  by  the  directors  and  officers,  for  the  extrica- 
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tion  of  the  company  from  its  embarrassment,  has  received 
the  sanction  of  the  secretary  of  state  as  insurance  commis- 
sioner. The  assignment  in  trust  was,  according  to  the 
answer,  accepted  by  the  trustees,  at  the  request  of  the  Peo- 
ples company,  the  Citizens  company,  and  the  secretary  of 
state.  The  re-insurance  was  a  judicious  measure,  and  seems 
to  have  been  very  carefully  and  economically  accomplished ; 
and  the  assignment  in  trust  was,  under  the  circumstances,  a 
necessary  concomitant.  No  suggestion  is  made  against  the 
responsibility  of  the  Peoples  company.  In  the  whole  trans- 
action there  appears  to  be  nothing  to  condemn,  unless  it  be 
the  transfer  by  the  Citizens  company  of  all  its  bonds  and 
mortgages  to  trustees.  That,  however,  became  a  necessity 
of  the  situation,  and  was  done,  as  before  stated,  with  the 
sanction  of  the  secretary  of  state,  and  was  supposed  at  the 
time  to  be  necessary,  as,  in  fact,  it  was,  to  avert  the  impend- 
ing danger  that  the  company's  aft'airs  would  pass  into  the 
hands  of  a  receiver  for  settlement.  The  arrangement  has 
brought  no  injury  to  the  company  or  its  property.  The 
bonds  and  mortgages  which  remain  in  the  liands  of  the  trust- 
ees may,  now  that  the  purposes  of  the  trust,  so  far  as  the 
payment  of  the  premiums  for  re-insurance  and  security  for 
unpaid  losses  and  other  debts  of  the  company  are  concerned, 
have  been  answered,  be  delivered  over  to  the  company. 
The  trustees  have  acted  without  compensation,  and,  as  far 
as  appears,  with  fidelity.  No  allegation  is  made  to  the  con- 
trary. The  fact  that  the  directors  and  officers  acted  in  this 
matter  with  the  approval  of  the  secretary  of  state,  as  insur- 
ance commissioner,  and  the  admitted  fact  that  the  company 
was  in  a  great  strait,  is  sufficient  excuse  for  their  unusual 
action.  Nor  does  their  conduct  in  retaining  the  office  of  the 
company  as  a  place  of  business  appear  to  be  in  anywise 
reprehensible.  The  company's  lease  of  the  premises  has  not 
yet  expired,  and  the  efforts  made  to  obtain  consent  to  a  sur- 
render have  not  been  successful.  It  does  not  appear  that 
they  could  have  obtained  a  tenant  for  the  premises.  Their 
action  in  continuing  the  salaries  of  the  president  and  secre- 
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tary,  and  in  employing  an  agent  to  collect  money  due  the 
company  for  premiums,  does  not  appear  to  be,  under  the 
circumstances,  such  as  to  call  for  the  censure  of  this  court. 
Nor  have  they  so  dealt  with  the  securities,  in  their  efforts  to 
convert  them  into  cash,  as  to  warrant  any  imputation  on 
their  integrity.     The  evidence,  indeed,  discloses  the   fact 
that  but  for  the  rescission  of  the  contract  by  the  president, 
by  the  advice  of  counsel,  one  of  the  directors  would  have 
realized  a  large  sum  of  money  for  his  own  individual  gain, 
in  purchasing  from  the  company  two  of  the  mortgages  held 
by  it,  and  immediately  disposing  of  one  of  them  to  the 
mortgagor,  not,  as  stated  in  the  bill,  for  the  full  amount  due, 
but  for\  sum  much  larger  than  that  paid  by  him  to  the 
company  for  the  mortgage.     This  transaction,  however,  was 
not  consummated ;   and  there  is  no  reason  to  beUeve  that 
any  member  of  the  board,  or  any  of  the  officers,  participated 
in  or  was  cognizant  of  the  design  of  the  purchaser  of  the 
securities.     Besides,  the   president  appears  to  have  acted 
promptly  in  the  matter  for  the  protection  of  the  company. 
The  repayment  of  the  $60,000  to  the  stockholders  who 
advanced  that  money  to  the  company,  was  not  only  justifi- 
able, but  it  would  be  difficult  to  find  a  reason  why  it  should 
not  'have  been  done,  except  as  to  those  of  them  who  were, 
when  it  was  repaid,  indebted  to  the  company.     The  debts 
due  from  them  should  have  been  provided  for  before  pay- 
ment of  money  or  dehvery  of   securities   to   them.     The 
directors  did  not  act  wisely  or  fairly  towards  their  fellow- 
stockholders,  in  paying  over  or  delivering  securities  to  those 
debtors  for  the  parts  which  they  advanced  of  the  |60,000, 
while  the  debts  which  they  owed  to  the  company  were 
unpaid   or   insufficiently  secured.     There  are  some   other 
matters  in  the  management  of  the  affairs  of  the  company 
which  were  more  or  less  criticised  on  the  hearing  of  the 
order,  but  none  of  them  are  mentioned  in  the  bill.     They 
came  out  in  the  depositions.     I  do  not  deem  it  necessary  to 
speak  of  them  in  detail.     It  is  enough  to  say,  that  they  are 
not  stated  in  the  bill.     Bawnsley  v.  Trenton  Ins.  Co.,  siqmi. 
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Nor  are  they  immediately  connected  with  the  subject  matter 
of  the  complaint,  but  are  connected  with  the  past  manage- 
ment of  the  company  antecedent  to  the  time  when  it  ceased 
to  do  business. 

It  would  have  been  more  prudent  for  the  directors  to 
have  called  a  meeting  of  the  stockholders  as  soon  as  they 
determined  that  the  company  must  cease  to  do  business,  and 
probably  be  wound  up.     And  they  ought  to  have  done  so. 

The  34th  section  of  the  act  concerning  corporations  pro- 
vides that  the  directors  of  any  company  incorporated  under 
any  law  of  this  state  shall  call  a  meeting  of  the  stockholders, 
when,  in  their  judgment,  it  shall  be  deemed  advisable  and 
most  for  the  benefit  of  the  corporation  that  it  should  be 
dissolved  before  the  expiration  of  the  time  limited  in  its 
charter.  It  is  true,  the  board  of  directors  of  this  company 
may  not  have  deemed  it  advisable  and  most  for  the  benefit 
of  the  corporation  that  it  should  be  dissolved.  But  the 
company  had  been  compelled  to  cease  doing  business,  and, 
apparently,  nothing  remained  but  to  pay  its  debts  and 
divide  the  residue  of  its  assets  among  the  stockholders. 
Under  such  circumstances  it  was  the  duty  of  the  directors 
to  call  the  stockholders  together.  The  holders  of  three- 
fourths  of  the  stock  of  the  company  have,  by  their  petition 
to  this  court  in  this  cause,  expressed  their  satisfaction  with 
the  management  of  the  afifairs  of  the  company  by  the  pres- 
ent directors  and  ofiicers,  and  have  asked  that  a  receiver 
may  not  be  appointed.  The  other  stockholders  are,  of 
course,  entitled,  as  any  holder  of  a  single  share  alone  would 
be,  to  the  protection  of  this  court,  if  a  proper  case  appears. 
The  fact  that  a  large  majority  of  the  stockholders  of  a  com- 
pany are  in  favor  of  any  particular  plan  of  management^  or 
proposed  transaction  in  the  management,  will  not,  of  itself, 
avail  to  prevent  this  court  from  extending  its  protection  to 
the  rest,  or  any  of  them,  against  such  plan  or  transaction, 
if  there  appears  to  be  sufiicient  reason  for  so  doing;  and 
this  court  will  protect  stockholders  against  unlawful  acts  of 
directors  by  restraining  them.     The  directors  ought  not  to 
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be  permitted  to  proceed  to  what  will  be,  practically,  the  dis- 
solution of  the  corporation,  without  fully  recognizing  the 
Sits  of  all  the  stockholders.  The  fact  that  the  owners  of 
more  than  three-fourths  of  the  stock  concur  in  the  propriety 
of  their  action  hitherto,  is  no  reason  why  they  should  not 
be  required  to  discharge  their  legal  duty  m  calhng  a  meet- 
ino-  of  the  stockholders  before  actually  winding  up  the  com- 
pany The  question  whether  the  company  is  to  be  wound 
up  or  to  be  continued  should  be  submitted  to  the  stock- 
holders without  unnecessary  delay. 

In  re-insuring  the  outstanding  risks,  and  providing  money 
for  the  payment  of  the  debts,  the  directors  have  but  yielded 
to  the  necessities  of  the  situation,  and  therein  they  are  free 
from  blame.     Nor  are  they  censurable  for  any  disposition 
of  the  assets,  except  that  which  was  made  in  the  repayment 
to   those   of    the   contributors   of   the   $60,000   who   were 
indebted  to  the  company  the  money  (or  securities  mstead 
thereof)  advanced  by  them,  without  first  satisfying  or  secur- 
h.g  those  debts.     In  placing  all  the  bonds  and  mortgages 
out  of  their  hands,  as  they  did,  they  seem  to_  have  yielded 
to  the  necessities  of  the  occasion,  but  the  action,  though  i1 
may  have  been  necessary,  was,  nevertheless,  extraordinary. 
It  was,  of  course,  no  part  of  their  duty,  except  under  very 
unusual  circumstances,  to  pass  over  into  the  hands  of  any 
trustees  whomsoever,  whether  with  or  without  security,  the. 
assets  of  the  company  to  such  an  extent.    The  drcumstances 
appear  to   have  furnished   sufficient  justification  for  that 
•action,  however.     The  officers  ought  not  to  have  denied    o 
any  stockholder  an    opportunity,  properly  applied   for    to 
examine  the  minutes  of  the  meetings  of  the  directors.    The 
directors  ought  not  to  have  proceeded  to  the  sale  oi  the 
entire  assets'^of  the  company  without  first  calling  a  meeting 
of  the  stockholders.     They  were  warranted   m  selling  so 
much  as  the  pressing  needs  of  the  company  demanded     All 
these  things,  however,  have  been  done,  and  are,  with  the 
exception  of  the  disposition  of  the  remaining  assets,  beyond 
the   reach  of  the   preventive   power   of  injunction.      The 
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court  may,  and  I  think  it  should,  interpose,  so  far  as  to  pro- 
tect the  stockholders  against  a  disposition  of  the  assets, 
further  than  may  be  necessary  to  pay  the  debts  of  the  com- 
pany, and  so  preserve  the  status  quo  until  the  stockholders 
shall  have  been  called  together  to  consider  the  condition  of 
the  company  and  determine  as  to  its  future.  . 

Though  the  motion  for  a  receiver  is  denied,  the  defend- 
ants will  be  restrained,  until  further  order,  from  disposing 
of  the  assets,  except  so  far  as  may  be  necessary  for  the  pay- 
ment of  the  debts,  until  a  meeting  of  stockholders  shall 
have  been  held.  The  company  will  be  permitted  to  make 
collections  of  debts  due  to  it,  and  the  defendants  will  be 
required  to  protect  and  preserve  the  company's  property  in 
their  possession,  or  under  their  control,  and  will  be  held 
responsible  to  this  court  therefor  accordingly.  After  the 
annual  meeting  of  the  stockholders,  application  may  be 
made  by  either  party,  on  notice,  for  the  relief  to  which  they 
may  then  consider  themselves  entitled. 


George  Goodell  and  others,  executors, 

C'. 

The  Union  Association  of  the  Children's  Home,  of  Bur- 
lington County,  and  others. 

1.  A  misnomer  of  a  corporation  legatee  will  not  defeat  a  bequest  if 
such  legatee  can  be  identified. 

2.  A  gift  to  "Trinity  Church  Sunday  School  in  Mount  Holly,  $1,000 
to  be  safely  invested,  the  interest  to  be  applied  to  making  Christmas 
presents  to  the  scholars  of  said  school,"  is  not  a  legal  charity,  and  is 
void,  also,  for  uncertainty  in  not  designating  the  kind  of  gifts,  and 
because  such  distribution  is  indiscriminate  as  to  persons  and  devoid  of 
all  purpose. 

3.  A  gift  of  "  the  interest  of  $1,000  yearly  to  help  form  a  Young 
Men's  Christian  Association,"  etc.,  is  good  as  a  charity,  and  will  be 
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applied  not  only  to  assist  in  the  formation  of  such  association,  but 
also  in  its  maintenance. 

4.  A  gift  to  testator's  brother  (with  a  provision  for  a  trustee  or  trus- 
tees in  his  stead  in  case  of  his  refusal  or  death)  "of  $10,000  to  the  end 
that  the  interest  be  applied  at  discretion  to  alleviating  the  wants  and 
sufferings  of  the  deserving  poor  of  Mount  Holly,"  is  a  charity  which 
this  court  will  protect  and  effectuate. 


Bill  for  construction  of  will.     On  bill  and  answer. 
Mr.  John  C.  Ten  Eijck,  for  complainant. 
Mr.  F.  B.  Levis,  for  Union  Association. 

The  Chancellor. 

J.  Warden  Brown,  deceased,  late  of  the  county  of  Bur- 
lington, by  his  will,  dated  June  10th,  1872,  gave  to  "  The 
Children's  Home  of  Mount  Holly,"  $500;  to  "Trinity 
Church  Sunday  School  in  Mount  Holly,"  $1,000,  to  be 
safely  invested,  the  interest  "to  be  applied  to  making 
Christmas  presents  to  the  scholars  of  said  school ;"  and  he 
gave  "  the  interest  of  |1,000  yearly  to  help  form  a  Young 
Men's  Christian  Association  in  Mount  Holly,  New  Jersey." 
He  also  made  the  following  bequest : 

"  I  give  to  my  brother,  Charles  Brown,  and  his  heirs  and  assigns  if 
he  dies  before  me,  the  sum  of  $10,000  in  trust ;  nevertheless,  the  amount 
to  be  placed  at  interest  on  good  and  w^ll-secured  bond  and  mortgage, 
the  interest  arising  therefrom  to  be  applied  to  alleviating  the  wants 
and  suffering  of  the  deserving  poor  of  the  town  of  Mount  Holly,  my 
brother  to  be  the  distributer  of  the  said  interest  during  his  life,  to  be 
distributed  by  him  as  in  his  best  judgment  is  right  and  proper,  yearly 
and  every  year.  But  if  he  declines  the  trust,  or  in  the  event  of  his 
death,  then  guardians  or  trustees  to  be  appointed  in  the  usual  manner 
in  such  cases,  who  will  faithfully  carry  out  the  design  of  this  bequest, 
to  be  invested  in  the  best  securities." 

The  bill  is  filed  for  the  purpose  of  obtaining  the  direction 
of  this  court  as  to  the  payment  of  those  legacies. 
3 
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"When  the  will  was  made  there  was  not,  and  there  has 
not  been  since  then,  any  charitable  institution  of  the  name 
of  the  "  Children's  Home  of  Mount  Holl}-,"  but  there  then 
was,  and  ever  since  has  been,  a  charitable  institution  there 
known  by  that  name,  and.  having  as  its  sign  on  its  building 
the  words  "Children's  Home,"  but  it  was  incorporated  by 
the  name  of  "  The  Union  Association  of  the  Children's 
Home  of  Burlington  County."  It  is  the  only  "  Children's 
Home  "  in  that  place.  It  has  for  years  past  had,  as  it  still 
has,  a  house  and  land  there  devoted  to  its  charitable 
purposes,  which  are  the  providing  and  maintaining  there  a 
home  for  its  beneficiaries,  who  are  destitute  white  children, 
and  it  supports,  provides  for  and  trains  up  such  children 
there  entirely  out  of  its  own  funds.  By  its  act  of  incorpora- 
tion it  is  authorized  to  take  and  hold  real  and  personal 
property.  There  is  no  corporate  institution  in  Mount  Holly 
by  the  name  of  "  Trinity  Church  Sunday  School  in  Mount 
Holly,"  but  there  is,  and  was  when  the  will  was  made,  an 
incorporated  religious  society  there  by  the  name  of  "  The 
Rector,  Wardens  and  Vestrymen  of  Trinity  Church  in 
Mount  Holly."  It  has  a  Sunday  school  connected  with  it, 
and  constituting  part  of  its  means  of  religious  instruction 
and  worship.  ■' 

At  the  time  of  the  making  of  the  will  there  was  no 
Young  Men's  Christian  Association  in  Mount  Holly,  but 
since  the  death  of  the  testator  one  has  been  formed,  and 
incorporated  by  the  name  of  "  The  Young  Men's  Christian 
Association  of  Mount  Holly,  New  Jersey."  The  testator's 
brother,  Charles  Brown,  died  in  the  life-time  of  the  testator. 

There  is  no  reason  to  doubt  that  the  legacy  to  the 
"  Children's  Home  of  Mount  Holly"  was  intended  for  the 
"Union  Association  of  the  Children's  Home  of  Burlington 
County."     The  misnomer  is  immaterial. 

The  gift  to  the  Sunday  School  of  Trinity  Church  was 
obviously  intended  for  the  Sunday  school  connected  with 
the  church  of  "  The  Rector,  Wardens  and  Vestrymen  of 
Trinity   Church  in   Mount  Holly."      The   gift   is  for   the 
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purpose  of  annually  providing  Christmas  presents  for  the 
children.  Wliat  the  gifts  are  to  be  does  not  appear.  It 
does  not  appear  that  they  are  even  to  be  rewards  of  merit, 
or  to  be  used  as  means  of  inducing  attendance  on  the  part 
of  the  scholars  at  the  school,  or  of  promoting  their  good 
conduct  there,  or  of  inciting  them  to  attention  to  religious 
instruction  given  to  them  there ;  nor  v^hether  they  are  to  be 
given  to  all  the  scholars  or  part  only.  The  gift  is  in  trust, 
and  it  is  not  a  charity  in  the  legal  sense.     It  is  void. 

The  will  gives  "  the  interest  of  $1,000  yearly  to  help  form 
a  Young  Men's  Christian  Association  in  Mount  Holly,  l^ew 
Jersey."     It  will  be  perceived  that  tins  gift  is  a  trust  for  the 
payment  of  the   interest  yearly.     The  testator's  intention 
manifestly  was  not  merely  to  assist  in  the  formation  of  a 
"  Young  Men's  Christian  Association,"  but,  also,  to  aid  in 
maintaining  one  when  formed.     Such  a  gift  will  be  main- 
tained.    Porter's  Case,  1  Rep.  55;  AWy-Gen.  v.  Bishop  of 
Chester,  1  Bro.  C.  C.  444;  Atfy-Gen.  v.  Williams,  4  Bro.  C. 
C.  526;  Inglis  v.  Sailors'  Snug  Harbor,  3  Pet.  115.     The 
object  is  clear,  and  it  is  a  charitable  one  in  the  legal  sense. 
It  is  a  gift "  to  be  applied  consistently  with  existing  laws  for 
tlie  benefit  of  an  indefinite  number  of  persons  by  bringing 
their  hearts  under  the  influence  of  education  and  religion." 
The   institution   known    as   the  "Young   Men's   Christian 
Association "   is   to   be   found   in   almost    every   city    and 
important   town   in   the    country.      Its   purposes  are   well 
known.     It  seeks  to  be  the  agent  of  the  churches  of  all 
denominations  in  behalf  of  the  young  men.     For  these  it 
maintains    libraries,    reading-rooms,    lectures,    classes    of 
secular    instruction,     gymnasiums,    and    social    meetings, 
besides  prayer-meetings,  bible-classes,   and  other  religious 
meetings.     It  also  has  committees  to  invite  strangers  to  its 
rooms,  to  direct  them  to  proper  boarding-houses,  to  secure 
work  for  those  who  are  unemployed,  and  to  visit  the  sick. 
Apjjleton's  Cyclopedia,  Art.  Young  Men's  Christian  Associations. 
There  is  now  a  Young  Men's  Christian  Association  in 
Mount  Holly,  duly  incorporated.     It  is  capable  of  taking 
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and  executing  the  trust,  and  the  executors  will  be  directed 
to  pay  the  principal  sum  over  to  them  on  the  trust.  The 
gift  to  the  testator's  brother  Charles,  of  the  sum  of  $10,000, 
to  the  end  that  the  interest  be  applied  at  discretion  to 
alleviating  the  wants  and  suffering  of  the  deserving  poor  of 
Mount  Holly,  is  a  charity  which  this  court  will  protect  and 
effectuate.  The  trustee  died  in  the  life-time  of  the  testator, 
but  the  will  provides  for  that  event  as  well  as  for  the  event 
of  his  death  after  the  decease  of  the  testator.  The  gift  is 
expressly  to  the  "  heirs  and  assigns  "  of  Charles  in  case  he 
should  die  before  the  testator,  and  provision  is  made  for  the 
appointment  of  trustees  in  case  of  his  death  or  declining  the 
trust.  The  testator  manifestly  intended  that  there  should 
be,  and  accordingly  provides  for  succession  in  the  trust,  and 
he  contemplated  the  exercise  of  the  discretion  vested  in  his 
brother  as  trustee  by  those  who  might  be  trustees  in  his 
stead.  It  is,  therefore,  the  duty  of  the  court  to  appoint  a 
trustee  of  the  charity  fund  under  consideration. 


William  Scott  De  Camp  and  others 

V. 

Edward  L.  Dobbins  and  others,  executors. 

1.  "The  residue  of  my  estate  I  give  and  devise  to  the  Xorth 
Reformed  Church  of  Newark,  in  trust,  that  they  may  use  the  same  to 
promote  the  rehgious  interests  of  the  said  church,  and  to  aid  the  mis- 
sionary, educational  and  benevolent  enterprises  to  which  the  said 
church  is  in  the  habit  of  contributing,"  etc.,  is  a  good  charitable 
bequest. 

2.  A  misnomer  of  the  legatee  will  not  defeat  a  gift. 

3.  Thii^d  persons  cannot  object  to  the  capacity  of  a  corporation  to 
take  such  gift,  on  the  ground  that  its  property  already  equals  the 
amount  limited  by  the  general  law  un  ler  which  it  is  formed.  The 
Btate  alone  can  interfere. 
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4.  If  the  character  of  a  gift  can  be  definitely  determined,  and  it 
appears  that  it  is  charitable  in  a  legal  sense,  the  use  of  terms  -which 
would,  if  unexplained,  render  the  gift  void,  will  not  defeat  the  donor's 
purpose. 

6.  Norris  v.  Thomson,  4  C.  E.  Gr.  608,  5  C.  E.  Gr.  489,  distinguished. 


On  final  hearing  on  pleadings  and  proofs. 

3Ir.  Jacob  Vanatta,  for  complainants. 

Mr.  F.  T.  Frelinghuysen,  for  North  Reformed  Dutch 
Church. 

The  Chancellor. 

Mrs.  Eliza  A.  Crane,  late  of  Newark,  deceased,  hy  her 
will,  after  sundry  gifts,  disposed  of  the  residue  of  her  estate 
as  follows  : 

'•  The  residue  of  my  estate  I  give  and  devise  to  the  North  Reformed 
Church  of  Newark,  in  trust  that  they  may  use  the  same  to  promote 
the  religious  interests  of  the  said  church,  and  to  aid  the  missionary, 
educational  and  benevolent  enterprises  to  which  the  said  church  is  in 
the  habit  of  contributing  ;  and  I  direct  my  trustees  and  executors  to 
pass  over  to  the  officers  of  the  said  church  all  property,  either  real  or 
personal,  remaining  after  satisfying  the  above-named  bequests  ;  and  it 
is  my  will  that  the  said  church  officials  shall  use  and  dispose  of  the 
said  property  at  such  times  and  in  such  manner  as  they  slmll  deem 
expedient  to  promote  the  above-named  interests,  not  holding  the  said 
property  unexpended  or  unappropriated  for  a  longer  i:)eriod  of  time 
than  ten  or  fifteen  years." 

The  residue  of  the  estate  will  consist  of  real  estate  in  this 
state,  or  the  proceeds  of  the  sale  thereof,  under  the  power  of 


Note. — Devises  to  charities  are  favored,  and  ought  to  be  liberally 
■expounded.  Jackson  v.  Phillips,  14  Allen  539,  550,  55f3  ;  Holmes  v.  Mead, 
62  N.  Y.  332,  339  :  Charles  v.  Hunnicuii,  5  Call  (  Va^  311  ;  Hadley  v.  Hop- 
kivs,  14  Pick.  240,  253  ;  Zavesville  Co.  v.  Zanesville,  20  Ohio  483  ;  Dicksonv. 
Monlgomery,  1  Swan  (Term.)  348.  And  "determined,  like  all  other  ques- 
tions of  construction,  by  the  application  of  the  ordinary  rules  of  inter- 
pretation to  the  language  of  each  particular  will."  Chamherlayne  v. 
Brockett,  L.  R.  (8  Ch.)  206,  211,  Lord  Selborne. 
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sale  given  to  the  executors  by  the  wilL  It  is  claimed  under 
the  residuary  devise  and  bequest  by  the  North  Eeforraed 
Dutch  Church  of  the  city  of  Newark,  a  religious  corpora- 
tion incorporated  under  the  laws  of  this  state.  This  suit  is 
brought  by  the  heirs  at  law  of  Mrs.  Crane,  for  the  purpose 
of  obtaining  the  decree  of  this  court  declaring  the  residuary 
clause  void  on  the  following  grounds,  as  stated  in  the  bill : 
Because  there  is  no  such  church  as  the  North  Reformed 
Church  of  Newark,  and  if  there  was  at  the  death  of  the  tes- 
tator any  religious  society  of  that  name  in  the  city  of  New- 
ark, it  was  unincorporated,  and  therefore  could  not  take  or 
hold  property  as  a  trustee,  and  because  the  persons  who  are 
to  direct  the  uses  of  the  trust  are  so  uncertain,  and  the  uses 
are  so  indefinite,  uncertain  and  illegal  that  they  cannot  be 
executed  as  a  charity  or  otherwise. 

On  the  argument  it  was  further  urged  that  if  the  North 
Reformed  Dutch  Church  of  Newark  be  held  to  be  intended 
to  be  designated  as  the  trustee,  that  corporation  is  incapable 
of  accepting  the  trust,  inasmuch  as  it  is,  as  the  complainants 
insist,  restricted  in  holding  property  to  an  amount  not 
exceeding  $2,000  a  year,  and  it  held  property  of  that  value 
at  the  time  of  the  death  of  the  testatrix.  It  is  clear  that  the 
testatrix,  by  the  words,    "  The  North  Reformed  Church  of 


Some  confusion,  in  regard  to  the  power  of  equity  over  charities, 
has  been  caused  by  a  misconstruction  of  43  Eliz.,  ch.  4,  (A.  D.  IGOl,) 
but  the  later  and  more  satisfactory  opinion  is  that  that  statute  did 
not  covfer  jurisdiction  on  the  court  of  chancery.  Perry  on  Trusts,  ^  694, 
note.  A  few  other,  principally  later,  decisions  are  added.  Ould  v. 
Washingto7i  Hospital,  1  MacArthur  541,  [U.  S.  Sup.  Ct.,  Oct.  1877,)  6  Cent. 
L.  J.  i91 ;  State  v.  Griffith,  2  Del.  Ch.  392 ;  S.  C.  on  appeal,  lb.  421  ; 
Newson  v.  Starke,  46  Geo.  88  ;  Heiss  v.  Murphey,  40  Wis.  276  ;  Frierson  v. 
General  Assembly,  7  Heisk.  [Tenn.)  683;  Meade  v.  Beale,  Taney^s  C.  C. 
Decis.  339  ;  Board  of  Comr's  v.  Lagrange,  55  Ind.  297. 

But  was  merely  intended  to  classify  or  enumerate  certain  charities 
which  were  enforceable  in  equity.  Thomson  v.  Norris,  5  C.  E.  Gr.  489, 
522;   Ould  V.  Washington  Hospital,  ubi  supra. 

And  to  provide  a  new  and  more  effectual  remedy  for  breaches  of 
trusts  in  that  respect.  2  Kent  (12th  ed.)  283,  and  note  ;  Perry  on  Trusts, 
§  724,  note. 

That  the  jurisdiction  of  equitv  over  charities  existed  prior  to  and 
independently  of  the  43  Eliz.,  see  Ibid.;  10  Am.  Law  Reg.  129,  321, 
449  j    Wright  v.  Methodist  Church,  1  Hoff.  Ch.  202 ;  State  v.  Griffith,  2  DeL 
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Newark,"  intended  "  The  North  Reformed  Dutch  Church 
of  Newark,"  of  which  she  was  at  the  time  of  her  death,  and 
for  a  number  of  years  before  that  time  liad  been,  a  member, 
and  in  whose  church  edifice  she  habitually  attended  divine 
worship,  and  to  the  funds  of  which  she  was  in  the  habit 
of  contributing  for  the  purposes  for  which  they  were 
employed.  A  misnomer  of  a  corporation  in  a  gift  to  it  will 
not  defeat  the  gift.  SmWi'sex'rs  v.  First  Pres.  Ch.,  11  C  K 
Gr.  132.  Besides,  it  appears  that  in  1871,  the  name  of  the 
general  society  of  the  Reformed  Dutch  Church  in  the  states 
and  territories  of  the  United  States  was  changed  from  "The 
Reformed  Dutch  Church  of  America"  to  "The  Reformed 
Church  of  America,"  and  after  that  time  the  word  "Dutch" 
was  omitted  from  the  corporate  names  of  the  churches  con- 
stituting that  society,  among  which  was  the  North  Reformed 
Dutch  Church  of  Newark,  and  that  that  church  was,  when 
the  will  was  made,  commonly  designated  as  the  North 
Reformed  Church  of  Newark.  A  corporation  may  obtain 
a  name  by  usage.  Alexander  v.  JBerney,  1  Stciv.  90.  Nor 
have  I  any  doubt  of  the  capacity  of  that  corporation  to  take 
and  hold  the  gift  and  execute  the  trust  on  which  it  is  given. 
A  corporation  may  take  and  administer  a  trust  which  is 
within  the  general  scope  of  the  purposes  of  the  institution 


Ch.  392,  421  ;  Incorporated  Society  v.  liic/iards,  1  Dr.  &  War.  258  ;  Vidal  v. 
Girard,  2  How.  127  ;  4  Wheat.  Ap.  1. 

So,  a  clei'ective  execution  of  a  power,  in  relation  to  such  trust,  will 
be  aided,  "  before,  at  and  after  the  statute  of  Elizabeth.^'  Ait^y-Gen.  v. 
Tancred,  1  Eden  10,  14;  S'ayer  v.  Saj/er,  7  Hare  377,  3  MacN.  &  G.  606; 
Perry  on  Trusts,  ^  739 ;  see  Sherman  v.  Dodge,  28  Vt.  26  ;  Witman  v.  Lex, 
17  S.  &  R.  92  ;  Roberts  on  Frauds,  362. 

In  Norris  v.  Thomson,  4  C.  E.  Gr.  307,  312,  it  is  stated  by  Chancellor 
Zabriskie  that  the  statute  of  43  Eliz.  is  not  in  force  in  New  Jersey. 
In  the  same  case  on  appeal,  5  ('.  E.  Gr.  489,  522,  Chief.Justice  Beasley 
holds  that  the  common  law  of  England  means  "that  system,  so  far  as 
respects  this  question,  which  has  grown  up  in  a  series  of  decisions 
founded,  in  i^art,  upon  the  AM  of  Elizabeth,  ch.  4." 

It  is  proposed  to  examine,  in  this  note,  whether  the  statute  of  char- 
itable uses  is  in  force  in  New  Jersey.  In  determining  this,  it  is  neces- 
sary to  consider  some  other  English  statutes,  also,  that  have  been 
deemed  adojoted  in  the  United  .States. 

In  Blankard  v.  GaUhj,  4  Mod.  222  (A.  D.  1693),  the  Island  of  Jamaica 
was  held  to  be  "only  an  assembly  of  people  who  are  not  bound  by  our 
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of  the  corporation,  or  if  the  trust  is  collateral  to  its  general 
purjDoses,  but  germane  to  them ;  as,  if  it  relates  to  matters 
which  will  promote  and  aid  the  general  purposes  of  the  cor- 
poration. In  such  case  it  may  take  and  hold,  and  be  com- 
pelled to  execute  the  trust,  if  it  accepts  it.  Perry  on  Trusts, 
§  43.  The  gift  in  this  case  is  upon  a  trust  within  the 
general  scope  of  the  purposes  of  the  institution  of  the  cor- 
poration. By  its  express  terms  it  is  to  promote  the  religious 
interests  of  the  church,  and  to  aid  the  missionary,  educa- 
tional and  benevolent  enterprises  to  which  the  church  is  in 
the  habit  of  contributing.  To  spread  the  gospel  at  home 
and  among  the  heathen  ;  to  promote  education,  and  to  con- 
tribute to  the  objects  of  benevolence,  as  the  word  is  under- 
stood in  its  popular  signiiicance,  are  regarded  as  among  the 
appropriate  purposes  of  a  Christian  church. 

It  is  urged  that  the  corporation  to  which  the  gift  is  made 
in  this  case  is  incapable  of  taking  the  residuary  property, 
because  of  the  limitation  contained  in  the  law  under  whicli 
it  was  incorporated  restricting  the  amount  of  property 
which  it  may  hold  to  property  not  to  exceed  the  annual 
value  of  ^2,000.  If  such  limitation  did,  in  fact,  exist,  it 
would  not  incapacitate  the  corporation  from  taking  the  gift, 
although  its  property,  at  the  time  of  receiving  the  gift,  was 


laws  unless  particularly  mentioned."  But  see  *S'.  C.  tS'alk.  411  ;  Mem.  '2 
P.  Wms.  75. 

In  Smith  V.  Brown,  Salk.  666  (A.  D.  1706),  "the  laws  of  England  do 
not  extend  to  Virginia  ;  being  a  conquered  country,  trieir  law  is  what 
the  king  pleases."     HoU,  C.  J."    See  Campbell  v.  Hall,  Coicp.  204. 

The  rule  that  the  particular  colony  to  be  aflected  must  be  mentioned, 
does  not  apply  to  those  general  statutes  which  relate  to  the  king's  pre- 
rogative.    McKineron  v.  Bliss,  31  Barb.  180. 

It  is  doubtful  whether  the  position  taken  by  Blackstone  (Vol.  I,  jd. 
107),  that  the  colonies  were  to  be  deemed  conquered  or  ceded  countries, 
is  correct.    Story  on  Const.,  §  151,  ei  seq. 

The  following  rules  seem  to  have  been  generally  followed  in  this 
country  : 

(1.)  The  statute  must  have  been  adopted  before  the  settlement  of 
the  colony.  State  v.  Mairs,  Coxe  328,  note,  Kinsey,  C.  J. ;  Dalqleisch  v. 
Grundy,  Cam.  &  Nor.  [N.  C.)  22;  McKee  v.  Straub,  2  Binn.  [Pa'.^  1  ;  Pat- 
terson V.  Winn,  5  Pet.  233,  241,  Story,  J.;    Carter  v.  Balfour,  19  Ala.  814, 
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of  the  full  annual  value  of  $2,000.     If  a  corporation  takes 
land  by  grant  or  devise,  in  trust  or  otherwise,  which,  by  its 
charter,  ft  cannot  hold,  its  title  is  good  as  against  third  per- 
sons and  strangers ;  the  state  alone  can  interfere.     Perry  on 
Trusts,  §  45;  Bogardiis  v.  Trinity  Church,  4  Sandf.  Ch.  633; 
Wade  v.  Aw..  Col  Soc,  7  S.  ^  31.  663.     And  again,  if  the 
limitation  did,  in  fact,  exist,  the  legislature  might  remove 
the  restriction  to  permit  the  corporation  to  execute  the  trust 
or  authorize  it  to  receive  the  gift  and  administer  the  trust, 
notwithstanding  the  limitation.     This  court,  which  will  not 
suifer  a  trust  to  fail  for  want  of  a  trustee,  will  uphold  a 
trust  for  a  reasonable  time,  when   necessary,  in  order  to 
enable  the  trustee  to  obtain  the  requisite  authority  to  take 
and  execute  it.      Bridges  v.  Pleasants,  4  Ired.  Eq.  26,  30; 
Inglis  V.  Trustees  of  Sailors'  Snug  Harbor,  3  Pet.  115.     But, 
again,  the  restriction  insisted  upon  does  not,  in  fact,  exist. 
It  was  removed  by  the  act  of  1872,  (P.  L.  1872,  p.  101,) 
which    provides   that   any    religious    society   incorporated, 
or  to  be  incorporated,  under  the  act  under  which  the  corpo- 
ration wdiich  is  made  trustee  in  this  case  was  incorporated, 
may  purchase,  hold  and  dispose  of  any  real  estate  they  may 
deem  expedient,  provided  it  shall  not  be  used  by  the  corpo- 
ration for  but  one  of  two  purposes,  that  of  having  on  the 


•829;  Commonwealth  v.  Lodge,  2  Gratt.  {Va.)  579;  Swift  v.  Tousey,  5 
Ind  196  ;  see  Ludlam  v.  Liidlam,  26  N.  Y.  356,  362  ;  Coburn  v.  JIarve]/,  18 
Wis.  156  ;  Paul  v.  Ball,  31  Tex.  10.  ,  ,,      . 

(2.)   It  must  be  applicable  to  our  situation— e.^r.,  the  followmg  acts 

do  not  extend:  xt      7,  -i    a    .z,    mo 

Bankruptcy  acts  of  England.  Vanuxem  v.  Hazelhurst,  I  y^outfi.  lyj, 
195  :  see  Bunny  v.  Hart,  11  Moore  P.  C.  C.  189. 

Collateral  warranties,  4  and  5  Ann,  c.  16  (A.  D.  1706).  Eshelmanv. 
Hoke,  2  Yeates  [Pa.)  509  ;  see  Den  v.  Crawford,  3  Hal.  90. 

Benefit  of  Clergv.     Fuller  v.  State,  1  Blackf.  {Ind.)  63. 

Copyright  laws,'8  Ann,  c.  19  (A.  D.  1710).  W/ieaton  v.  Peters,  8  Pet. 
591,  660. 

Quia  emptores,  18  Ediv.  I,  c.  1  (A.  D.  1290).  Ingersoll  v.  Urgeant,  1 
Whart.  337  ;    Wallace  v.  Harmstad,  44  Pa.  St.  492.  ,   „    ^,     , 

"The  Black  Act,"  9   Geo.  I  (A.  D.  1722).     State  v.  Camjihell,  Uiarit. 

Maintenance  and  champerty,  32  Hen.  VIII,  c.  9  (A.  D.  1541).  Den, 
Bickham  v.  Pissant,   Coxe  220,  223;   Morris  v.   Vandcrcn,   1    Dall.   64,  6/  ; 
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premises  a  building  for  the  worship  of  God,  or  for  education 
or  the  administration  of  charity  to  the  bodies  or  souls  of 
men.  The  corporation,  therefore,  is  not,  in  fact,  restricted 
in  its  ownership  of  property  to  that  which  will  not  exceed 
in  value  $2,000  a  year.  It  is,  however,  enough  to  say  on 
this  head,  as  has  been  before  suggested,  that  if  the  corpora- 
tion exceeds  the  prescribed  amount,  though  it  be  by  an 
original  purchase,  nobody  but  the  state  can  interfere  with 
the  holding  of  the  property  which  it  acquires,  and  it  is  a 
matter  of  which  individuals  cannot  avail  themselves  in  any 
way.  Ang,  ^  Ames  on  Corp.,  §  151 ;  2  Washh.  on  R.  P.,  p. 
567;  AWy-Gen.  v.  Boioyer,  3  Ves.  727;  Vidal  v.  PMla.,  2 
How.  191 ;  Wade  v.  Am.  Col.  Soc,  7  8.  ^  M.  663.  It  is  set- 
tled that  a  forfeiture  by  a  corporation  cannot  be  taken 
advantage  of,  or  enforced  against  it  collaterally  or  incident- 
ally, or  otherwise  than  by  direct  proceedings  for  the  pur- 
pose.    Ang.  ^  Ames  on  Corp..,  §  777. 

It  is  further  urged  in  this  connection  that  the  trust  is,  by 
its  terms,  to  be  administered  not  by  the  corporation,  but  by 
the  "  church  officials."  The  gift  is  to  the  corporation  in 
trust  for  certain  specified  purposes,  with  direction  that 
"  said  church  officials  "  shall  use  and  dispose  of  the  prop- 
erty at  such  times  and  in  such  manner  as  they  shall  deem 


Harrwg  v.  Barioick,  24  Geo.  59 ;  Sessions  v.  Heynolds,  7  Sm.  &  M. 
{Miss.}  131;  Scliaferman  v.  O^Brien,  28  Md.  565;  Cresinger  v.  Welsh,  15- 
Ohio  156;  Fetrow  v.  Merriioether,  53  III.  275;  Cassedy  v.  Jackson,  45  Miss. 
397  ;  Dulce  \. Harper,  3  Cent.  L.  J.  288,  where  many  cases  are  reviewed; 
14  Am.  Law  Reg.  78,  and  note;  see  Gregerson  v.  Imlny,  4  Blatch.  503; 
Brinleij  v.  Whiting,  5  Pick.  347  ;  Earle  v.  Hopwood,  9  C.  B.\N.  S.)  566,  574, 
note. 

Mortmain,  9  Geo.  II,  c.  36  (A.  D.  1736).  Vidal  v.  Girard,  2  How.  189  ; 
Beall  V.  Fox.  4  Geo.  404  ;  Fatter  v.  Thornton,  7  E.  I.  252  ;  Perin  v.  Carey,  24 
How.  465  ;  Wright  v.  Trustees,  etc.,  1  Hoff.  Ch.  202  ;  McCartee  v.  Asylum,  9 
Cow.  437.  451  ;  see  Schnmckcr  v.  Feel,  61  Mo.  592;  Leazure  v.  Hillegas,  7 
Serq.  &  Rawle,  321. 

Usury  laws,  37  Hen.  VIII,  c.  9  (A.  D.  1546).  Houghton  v.  Fage,  2  N. 
H.  42  ;  see  Rnisselaer  Glass  Co.  v.  Fcid,  5  Cow.  587,  609.  635. 

Pauper  laws.      Commonwealth  v.  Hunt,  4  Mete.  [Mass.]  111. 

Conspiracy,  33  Fdw.  I  (A.  D.  1305).  Slate  v.  Burhanan,  5  H.  &  J. 
[Md.)  317  ;   Commonwealth  v.  Hunt,  4  Mete.  (Mass.)  111. 

Bearinc  arms,  2  Edw.  Ill  (A.  D.  1329).  Simpson  v.  State,  5  Yerg.. 
{Tenn.)  356. 
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expedient  to  promote  the  interests  before  mentioned  in  the 
clause.  The  church  officials  had  not  been  previously 
referred  to,  and  it  is  evident  that  the  testatrix  used  the 
words  "  church  officials "  instead  of,  and  as  synonymous 
with,  the  church  or  corporation  ;  or  rather  that  she  referred 
to  them  as  the  agents  of  the  church. 

The  question,  whether  the  trust  is  a  legal  charity,  remains 
to  be  considered.  The  trust  is  "  to  promote  the  religious 
interests  of  the  said  church,  and  to  aid  the  missionary, 
educational  and  benevolent  enterprises  to  which  the  said 
church  is  in  the  habit  of  contributing."  The  law  of  this 
state  on  the  subject  of  charitable  uses  does  not,  it  has  been 
authoritatively  declared,  differ  from  the  common  law  of 
England  on  that  head,  which  has  grown  up  in  a  series  of 
decisions  founded  in  part  on  the  statute  of  charitable  uses, 
the  43c^  of  Elizabeth^  ch.  4.  Norris  v.  Thomson's  ex'rs,  5  C.  E. 
Gr.  489.  The  general  principle  is,  that  courts  of  chancery 
uphold  and  administer  gifts  where  they  are  made  to  partic- 
ular purposes,  which  are  charitable  within  the  letter  and 
spirit  of  the  statute  just  referred  to,  or  where  they  are  made 
to  charity  generally,  if  there  is  a  trustee  with  power  to  make 
them  definite.  The  word  "  charity  "  has  obtained  a  signifi- 
cation in  law,  and  courts  do  not  uphold  or  administer  trusts 


Enrolment  act,  27  Hen.  VIII,  c.  16  (A.  D.  1536).  Welsh  v.  Foster,  12 
Mass.  93,  96;  Jackson  v.  Dunshogh,  1  Johns.  Cas.  91,  97;  see  Patterson  v. 
Winn,  5  Pet.  233,  241. 

The  following  have  been  construed  as  operative : 

Lex  mercatoria.  Ferris  v.  Saxton,  1  South.  1,18;  Pratt  v.  Eads,  1  Black f. 
[Ind.)  81  ;  Cook  v.  Penick,  19  ///.  598  ;  A'ash  v.  Harrington,  2  Aik.  (  Vt.)  9; 
Hudson  V.  Matheios,  Mor.  (la.)  94  ;   Commonwealth  \.  Leach,  1   Mass.  59,  61. 

Statute  of  uses,  27  Hen.  VIII  ( A.  D.  1536).  1  Grcenl.  Cruise  340,  note  ; 
see  Croxall  v.  Sherrerd,  5  Wall.  268,  282 ;  Societi/  v.  Hartford,  2  Paine  C.  C. 
536  ;  Matthews  v.  Ward,  10  G.  &  J.  [Md.)  443,  454  ;  Thompson  v.  Gibson,  1 
Ohio  439. 

Statute  of  Gloucester,  6  Fdw.  I,  c.  5  (A.  D.  1278).  Sackett  v.  Sackett, 
8  Pick.  309,  312;  see  Moore  ads.  Townsend,  4  Vr.  284  ;  Dawson  v.  Coif'man, 
28  7m/.  220. 

Statute  of  Merton,  20  lien.  Ill  [A.  D.  1236).  O'Ferrallx.  >Simplot,  4 
Iowa  381 ;  Hopper  v.  Hopper,  1  Zab.  543,  2  Zab.  715. 

Statute  of  frauds,  27  Fliz.  (A.  D.  1585).  Cat  heart  v.  Polinson,  5  Pet. 
264;  8rown  v.  Burke.  22  Geo.  574  ;  Den  v.  Dr/Int,  1  IlaL  450,  457  ;  Mai/- 
berry    ;.  Johnson,  3    Gr.   [N.  J.)   116.   118:   Lu.dxiry  x.  Coats,  1   Ohio   113. 


44  CASES  IN  CHANCERY.  [29  Eq. 

De  Camp  v.  Dobbins. 

for  particular  purposes  which  are  not  charitable  within  the 
meaning  of  the  law,  nor  trusts  expressed  in  general  words 
which  do  not  come  within  the  legal  signification  of  the  word 
"  charity."     Ferry  on  Trusts,  §  709. 

Gifts  to  charity  are  favored  by  our  law  for  the  reason  for 
which  they  were  favored  by  the  civil  law. 

"  Since  legacies  for  works  of  piety  and  charity,"  says 
Domat,  "  have  a  double  favor,  both  that  of  their  motive  for 
holy  and  pious  uses,  and  that  of  their  utility  for  the  public 
good,  they  are  considered  as  being  privileged  in  the  inten- 
tion of  the  law.  Domed,  §  3,591.  Both  before  and  since 
the  statute  of  charitable  uses,  gifts  for  the  advancement, 
spread  and  teaching  of  Christianity,  or  for  the  convenience 
and  support  of  worship  or  of  the  ministry,  have  been  held 
to  be  charitable.'  Perry  on  Trusts,  §  701.  As  has  been  well 
remarked  by  the  writer  just  mentioned,  "In  a  Christian 
community,  of  whatever  variety  of  faith  and  form  of  wor- 
ship, there  would  be  little  need  of  a  statute  to  declare  gifts 
for  religious  uses  to  be  charitable."  The  church  is  an 
organization  all  of  whose  objects  are  within  Mr.  Justice 
Gray's  definition  of  charity,  in  a  legal  sense.  He  defines  it 
to  be  "  a  gift  to  be  applied  consistently  with  existing  laws 
for  the  benefit  of  an  indefinite  number  of  persons,  either  by 


CoxTRA,  Cleveland  v.  Williams,  29  Tex.  204;  sep  Murphy  \.  Ihihert,  7  Barr 
{Pa.)  420;  Blachwdlv.  Ovenhij,  6  Ired.  {N.  C.)  Eg.  38. 

Fines  and  common  recoveries.  Lyle  v.  liichards,  9  S.  &  7?.  iPa.)  322 ; 
Bichman  v.  Lippincoii,  5  Dvtch.  44.  50;  Croxall  v.  Sherrerd,  5  Wall.  268,  283. 

Distresses,  8  Anv,  c.  14  (A.  D.  3710).  Hamilton  v.  Beedy,  2  McCord 
[S.  C.)  38;  Cohurn  V.  Harvey,  38  Wis.  156;  Dalgleish  v.  Grundy,  Cam.  & 
Nor.  {N.  C.)  22;  Jjamhert  v.  Dessaussure,  4  Bich.  [S.  C.)  Law  248;  In  re 
Trim,  2  Hvghes  ( U.  S.  C.  C.)  355. 

Daninges  from  accidental  fire,  6  Ann,  c.  31  (A.  D.  1708).  Kelhqg  v.  C. 
&  N.  W.  B.  B.  Co.,  26  Wis.  223.  272;  as  modified  by  14  Geo.  Ill,  c.  78 
(A    D.  1774),  Lansing  v.  Stone,  37  Barb.  15. 

Discontinuance  by  husband  of  wife's  interest  in  lands,  32  Hen.  VIII, 
c.  28  (A.  D.  1541).  'Brvce  v.  Wood,  1  Mete.  {Mass.)  542  ;  Coale  v.  Barney, 
1  G.  (lb  J.  [Md.)  324. 

Westminster  the  Second,  13  Edw.  I,  c.  34  (A.  D.  1285).  Coggswellv. 
Tibbi'tls,  3  N.  H.  41.     Contra,  Lccompte  v.  Wash,  9  Mo.  551. 

.lointure,  27 .  Hen.  VIII,  c.  10  (A,  D.  1536).  Hastings  v.  Dickinson,  7 
Mass.  153. 
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bringing  their  hearts  under  the  influence  of  education  and 
religion!  by  relieving  their  bodies  from  disease,  suffering  or 
constraint,  by  assisting  them  to  establish  themselves  for  life, 
or  by  erecting  and  maintaining  public  buildings  or  works, 
or  otherwise  lessening  the  burdens  of  government."  "  And," 
he  adds  "  it  is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature."  A  religious  purpose  is  a 
charitable  purpose.  Baker  v.  Sutton,  1  Keen  224.  And  a 
general  purpose  of  promoting  Christian  knowledge  is  a  good 
charitable  purpose.     Atthj-Gm.  v.  Stejme^,  10  Ves.  22. 

In  Townsend  v.  Cams,  3  Hare  257,  a  legacy  to  trustees 
upon  trust  to  pay,  divide  or  dispose  thereof  unto  or  for  the 
benefit  or  advancement  of  such  societies,  subscriptions  or 
purposes  having  regard  to  the  glory  of  God  in  the  spiritual 
welflire  of  His  creatures,  as  they  should  in  their  discretion 
see  fit,  was  construed  to  be  a  gift  for  religious  purposes,  and 
restricted  to  such  purposes;  and  it  was  held,  also,  that  a 
bequest  for  a  religious  purpose  is  a  valid  charitable  bequest, 
although  the  paramount  religious  object  might  possibly  be 
effected  by  an  application  of  part  of  the  fund  to  a  purpose 
which,  separately  taken,  would  not  be  strictly  charitable. 
And  in  Wilkinson  v.  Lindgren,  L.  E.  5  Ch.  Ap.  570,  where 


Attornment,  4  Ann,  c.  16  (A.  D.  1706).  Burden  y  Thayer  Z  Mete.  76  ; 
Coker  V.  Pearsall,  6  Ala.  542 ;  see  Baldwin  v.  Walker,  21  Conn.  168. 

(3  ^  In  aid  or  amendment  of  the  common  law.  Commonwealth  v. 
Leach  1  Blass.  58,  61  :  Pearce  v.Aiwood.  13  3[ass.  324,  354;  Commonwealth 
y  iLwlionhlass.  530,  535;  Boynton  v.  Bees,  9  ™- 5??,  531 ;  Hamdton 
v!  Kneeland,  I  Nev.  40;   Gwin  v.  Huhbard,  3  Blackf.  [Ind.)  14;  see  Scott  v. 

"^  As  JivTnt^an"  additional  remedy,  13  Edw.  7,  c.  11  (A.  D.  1285).  She- 
well  V  FelC^  Yeates  {Pa.)  17  ;  Gwin  v.  M6an/  3  Blackf.  {Ind.)  14 ;  Plum- 
hinh  V  Cook   13  ///.  669 ;  see  Steere  v.  Field,  4  Mason  4bb,  511. 

As  an  action  of  account,  4  Ann,  c.  16  (A.  D.  1706).     Griffith  ^.Willing, 

^  ^{A)'Ov  declaratory  thereof.  Lynch  v.  Clark,  1  Sandf.  Ch.{N.  Y.)  583 ; 
Hudnal  V.  Wilder,  4  McCord  {&'.  C.)  294  ;  Hamilton  v.  Eussel,  1  Craiich  310, 
316  ;  State  v.  Hudson  Co.,  1  Vr.  130,  131. 

(5  )  Or  merely  cumulative.  Goodwin  v.  Thompson,  2  Greene  (la.)  dJ.'-J  ; 
Commomvealth  v.  Buggies,  10  3Tass.  391;  see  Commonwealth  v.  English,  2 
Bibb  {Ky.)  80. 
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a  testatrix,  after  giving  legacies  to  certain  designated 
charitable  institutions,  gave  her  residuary  personal  estate 
to  and  amongst  the  different  institutions,  or  to  any  other 
religious  inMitutions  or  purposes,  as  A  and  B  might 
think  proper,  it  was  held  that  the  bequest  of  the  residue 
was  a  good  charitable  gift,  and  not  void  for  uncer- 
tainty. Gifts  for  domestic  and  foreign  missions  are  char- 
itable. Perri/  on  Trusts,  §  701 ;  Burr  v.  Smith,  7  Ver- 
mont 241 ;  Boyle  on  Charities,  41 ;  Shelf ord  on  Charitable  Uses, 
73.     And  so  are  gifts  for  educational  purposes. 

It  is  argued,  however,  in  this  case,  that  the  gift  in  question 
cannot  be  maintained  as  a  charity,  because  the  trust  is  for 
benevolent  as  well  as  for  missionary  and  educational  pur- 
poses ;  and  it  is  urged  that  the  doctrine  of  the  case  of 
Norris  v.  Thomson's  ex'rs,  4  C.  E.  Gr.  308,  S.  C.  on  Appeal, 
5  C.  E.  Gr.  489,  is  conclusive  on  this  point.  The  principle 
on  which  the  decision  in  that  case  and  those  on  which  it 
rests,  are  founded  is,  that  where  a  trust  is  in  such  general 
terms  that  the  fund  may  be  applied  at  the  discretion  of  the 
trustees,  not  only  to  purposes  strictly  charitable  according 
to  the  settled  meaning  of  the  term,  but,  also,  to  other 
indefinite  purposes  of  benevolence  or  liberality,  it  is  void 
for  the  reason  that  the  court  cannot  direct  the  application 


(6.)  All  statutes  for  the  administration  of  justice  were  adopted. 
Sibleij  V.  Williams,  3  G.  &  J.  [Md.)  52;  Pemhle  v.  Clifford,  2  McCord  {S.  C.) 
31  ;  Craft  v.  State  Bank,  7  LuL  219. 

"Ease  and  favor,"  23  Hen.  VI,  c.  9  (A.  D.  1445);  Koons  v.  Seward, 
8  Watts  [Pa.)  388;  see  Winthrop  V.  Dochendorf,  3  Me.  156,  161. 

Additions  to  names  of  defendants  in  indictments,  1  Hen.  V,  c.  5 
(A.  D.  1413).      Commonwealth  v.  France,  2  Breivst.  [Pa.)  568. 

Limitations  of  actions,  21  Jac.  I,  c.  16  (A.  D.  1624)  does  not  extend 
here.  Den,  Bickham  v.  Pissant,  Coxe  220 ;  Den,  Johnson  v.  Morris,  2  Hal. 
6,  11  ;  Den,  Gardner  v.  Sharp,  4  Wash.  C.  C.  609;  Morris  v.  Vanderen,  1 
Dall.  64;  Boehm  v.  Engle,  1  Dall.  15. 

CoNTKA,  Calvert  v.  Eden,  2  H.  &  McH.  [Md.)  290;  Bogardusv.  Trinity 
Church,  4  Paige  178,  198. 

Costs,  6  Edw.  I,  c.  1  (A.  D.  1278).     See  Aller  v.  Shurts,  2  Harr.  188. 

Bills  of  exceptions,  13  Edw.  I,  c.  31  (A.  D.  1285).  See  Collexj  v.  Mer- 
rill, 6  Me.  50. 

The  construction  of  an  English  statute  is  adopted  with  it.  Brown  v. 
Burke,  22  Geo.  574  ;  Fowler  v.  Stoneum,  11  Tex.  478. 

As  far  as  the  revolution.     Cathcart  v.  Rohinson,  5  Pet.  264,  280. 
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Of  any  part  to  charitable  uses  against  tlie  terms  of  the  trust 
diviner  in  option  to  the  trustees  to  apply  it  wj^elly  to  other 
purposes  of  a  diflerent  kind.     If  the  character  of  the  gift 
however,  can  be  definitely  determined,  and  it  appears  that 
it  is  charitable  in  the  legal  sense,  the  use  of  terms  which 
would,  if  unexplained,  render  the  gift  void    will  not  defeat 
the  donor's  purpose.      As,  for  example,  if  a  gift  were  to 
obiects  of  "liberality"  to  be  mentioned  m  a  codicil  to  the 
will,  and  the  objects  designated  in  the  codicil  were  m  all 
respects  legal  charities,  the  gift  would  be  good  as  a  chari- 
table gift  ^  Obviously  the  intention  of  the  donor  is  of  great 
imporiance  in  determining  the  character  of  such  a  trust. 
"If  the  intention  be  charity,"  says  Lord  Brougham,      the 
couri  will  execute  it,  however  vaguely  the  donor  may  have 
indicated   his   purpose.      But    mere   purposes    of    a   kind 
generally  beneficial,  as  of  those  of  benevolence  and  liber- 
ality, without  specifying  the  objects  who  are  to  receive,  and 
those   objects  not   being  the  poor,   the   court  will   never 
attempt  to   execute."      Atfy-Gen.   v.  Haberdashers    Co.,  1 

Myl  #  K.  420.  ,  .  -p.  ,         . 

"I   ao-ree,"    said  Lord  Eldon,   m    Monce  v.  Bishop   of 

Durham,   10    Ves.   522,  542,  543,   "there   is  no   magic  m 

words,  and  if  the  real  meaning  of  these  words  (benevolence 

Decisions  as  to  charities  are  independent  -^  f  f  J'^^^s'^^qTS 
applicable  in  Pennsylvania.      WUman  v.  Lex,  li  S.  &  B.  88,  92,  (^b 

"No'decisions  rendered  after  July  4th,  1776,  are  admissible  as  author- 
itv  in  New  Jersey.     Pat.  436,  ?  5     repealed  Bev.   Laws  IS 21,  p.  Ub] 
Crawfonly.  The  Wm.  Penn,  3  Wash.  G.  C.  484,  492;   see  Hzckman  v.  Bof- 
man,^ Hardin  [Ky.)  348,  365. 

As  to  the  effect  of  a  general  repealer.  The  constitution  of  New 
Tetev  of  1776  ?  22,  provides  that  the  common  law  of  England,  as 
well  Zs  so  much  of  thi  statute  law  as  has  been  heretofore  practiced  m 
The  colonv  shall  still  remain  in  force  (ill  altered  hy  the  legislature  etc 
PaUr'on^s  Bev.  (A.  D.  1799),  p.  436,  §  4,  and  Bev  Laws  1821,  p  726 
^^2^h',t''no  statute  or  act  of  parliament  of  England  or  Great 
Ca  n  s  aU  have  f oi'c e  m-  authority  within  this  state  or  be  considered 
S  a  1^ thereof.''     (Neither  P.  L.  1819,  p.  25,  nor  Bev.  Laws  1821,  p. 

''?^li';Sr o/ty^^v^i^g  repealer  is,  no  doubt  correctly  stated 
bv  Mr  G-iffiUi  that  Fatersoyv! Bev.  contained  all  such  of  the  English 
statutes  as  were  supposed  to  be  in  force  in  1776,  4  Gr>J.  Beg.Uoo,  note. 
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and  liberality)  is  charity  or  charitable  purposes  according 
to  the  technical  sense  in  which  these  words  are  used  in  this 
court,  all  the  consequences  follow."  In  Attorney- General  v. 
Comber^  2  Sim.  ^  Sin.  93,  a  gift  to  the  widows  and  orphans 
of  a  parish  was  declared  by  Sir  John  Leach,  V.  C,  to  be 
intended  for  the  poor  of  those  tAvo  classes  of  the  parish,  on 
the  ground  that  they  are  within  the  scope  of  general 
benevolence,  to  which  sentiment  the  gift  was  to  be 
attributed.  In  Jemmitv.  Verril,  Amb.  585,  note,  where  the 
residue  was  given  to  trustees  upon  trust  to  pay,  apply,  and 
dispose  of  the  same  unto  and  for  such  charitable  and 
benevolent  purposes  as  G.  J.,  one  of  the  trustees,  should 
direct,  it  was  ordered  by  the  same  judge,  notwithstanding 
the  fact  that  the  word  "  benevolent "  was  used  in  the 
description  of  the  purposes  to  which  it  was  to  be  applied, 
that  the  residue  should  be  applied  as  G.  J.  should  point  out 
by  a  scheme  to  be  laid  before  and  settled  by  the  master.  In 
Dolan  V.  Macdermot,  L.  R.  3  Ch.  Ap.  676,  a  gift  for  such 
charities  and  public  purposes  as  lawfully  might  be  in  the 
parish  of  T.  was  held  to  be  a  good  charitable  gift,  the  court 
holding  that  the  testator,  by  the  word  "  charities,"  meant 
public  and  not  private  charities,  and  that  by  "  public 
purposes"  he  meant  public  purposes  ejusdem  generis,  i.  e., 


Under  this  the  following  English  statutes,  among  others,  have 
been  abolished  :  Fines  and  recoveries,  Croxall  v.  Sherrcrd,  5  Wall.  268, 
283;  the  statute  de  donis  (13  JSdw.  I,  A.  D.  1285),  Den,  James  v.  Dubois^ 
1  Borr.  285 ;  and  the  statute  of  21  Hen.  VJII,  c.  4  (A.  D.  1530),  Corlies 
v.  Little,  2  Gr.  373,  385. 

The  statute  of  uses,  21  Hen.  VIII,  c.  4  (A.  D.  1530,)  was  abrogated  by 
a  similar  general  repealer  in  Michigan.  Trask  v.  Green,  9  Alich.  358  ; 
Heady  v.  Kearsley,  14  Mich.  215. 

Also  in  New  York,  11  and  12  Wm.  Ill,  c.  6  (A.  D.  1700),  Levrj  v. 
McCartee,  6  Pet.  102,  110,  Story,  J.;  but  statutes  (6  Ann.  31  and  14 
Geo.  Ill)  which  had  been  recognized  as  part  of  the  common  law,  were 
held  not  to  be  affected.     Lansing  v.  Stone,  37  Barb.  15,  19. 

For  other  constructions  of  similar  provisions,  see  Noonan  v.  State,  1 
Sm.  &  Marsh  {3'Iiss.)  562;  State  v.  Rollins,  8  N.  H.  550;  Helfenstine  v. 
Garrard,  7  Ohio  397  ;  Gorham  v.  Daniels.  23  Vt.  600,  610. 

A  repealer  of  "  statutes  of  Great  Britain  "  does  not  extend  to  the 
statutes  of  England,  and  was  intended  to  prescribe  the  union  of 
England  and  Scotland   [1707J  as  the  period  at  which  the  statutes  of 
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public  charities  of  a  kind  which,  though  within  the  statute 
of  Elizabeth,  and  the  technical  doctrine  of  the  court  with 
regard  to  charities,  are  not  within  the  popular  meaning  of 
the  word  charities. 

On  the  other  hand,  in  William.s  v.  Kershaw,  reported  in 
5  CI.  §•  Fin.  Ill,  note,  a  direction  by  a  testator  to  his  trustees 
to  apply  the  residue  of  his  personal  estate  to  and  for  such 
benevolent,  charitable,  and  religious  purposes  as  they  in 
their  discretion  should  think  most  advantageous  and  benefi- 
cial, and  for  no  other  use,  trust,  intent  or  purpose,  was  held 
void  for  uncertainty.  In  that  case,  however,  the  master  of 
the  rolls  concluded  that  the  testator  intended  to  restrain  the 
discretion  of  the  trustees  only  within  the  limits  of  what  was 
benevolent,  charitable,  or  religious.  In  Norris  v.  Thom- 
son's exWs,  ubi  sup.,  the  doctrine  of  Williams  v.  Kershuw 
was  followed.  In  Norris  v.  Thomson's  ex'rs,  however,  the 
bequest  was  to  such  benevolent,  religious,  or  charitable 
institutions  as  the  testator's  widow  might  select.  In  the 
present  case  the  gift  is  to  a  church  to  promote  its  religious 
interests,  and  to  aid  the  missionary,  educational,  and 
benevolent  enterprises  to  which  it  is  in  the  habit  of  con- 
tributing. The  word  "  benevolent "  in  that  connection 
signifies,  and  undoubtedly  was  understood  by  the  testatrix 


England  should  cease  to  operate  here.  G'Ferrall  v.  Simplot^  4  Iowa  381  ; 
see  Reg.  v.  Mallow  Union,  12  Ir.  C.  L.  35. 

In  several  of  the  states  the  statute  of  Elizabeth  has  been  repealed  by 
a  general  repealer  of  English  statutes,  or  denied  recognition  as  ever 
having  been  adopted  as  a  part  of  the  common  law. 

In  Maryland,  Dashiell  v.  Alfy-Gen.,  5  Har,  S  Johns.  392;  Meade  v. 
Beale,  Taney^s  C.  C.  Decis.  339. 

In  Virginia,  Gallego  v.  AtCy-Gen.^  3  Leigh  450;  Seaburn  v.  Seaburn,  15 
Gratt.  423  ;  Baptist  Ass'n  v.  Hart,  4  Wheat  l  ;  Wheeler  v.  Smith,  9  How.  79  ; 
see  Carpenter  v.  Miller,  3  W.  Va.  174 ;  Roy  v.  Rowzie.  25  Gratt.  599,  607. 

In  Tennessee,  Dickson  v.  Montgomery,  1  Swan  348  ;  Frierson  v.  General 
Assembly,  7  Heisk.  683. 

In  New  York,  Bascom  v.  Albertson,  34  N.  Y.  584  ;  Holmes  v.  Mead,  52 
N.  Y.  332 ;  Ayres  v.  Methodist  Church,  3  Sandf.  351,  367  ;  Downing  v.  Mar- 
shall, 23  How.  Pr.  4. 

In  Wisconsin,  Heiss  v.  Murphey,  40  Wis.  270. 

In  Indiana,  Grimes  v.  Harmon,  35  Ind.  198. 

In  Illinois,  see  Plumleigh  v.  Cook,  13  III.  699. 
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to  signify,  "charitable."  The  courts  appear  to  have  been 
in  some  cases  astute  to  frustrate  the  charitable  intentions  of 
donors  who,  meaning  to  devote  their  property  to  uses 
strictly  charitable,  have,  unfortunately,  employed  language 
admitting  of  a  wider  scope  in  the  use  of  the  gift  than  is 
judicially  given  to  the  word  charity.  It  would  be  far 
more  in  accordance  with  enlightened  jurisprudence  to 
exercise  in  such  cases  the  power  of  construction  so  as  to 
effectuate,  if  possible,  the  intention  of  the  testator.  A 
latitudinarian  interpretation  of  the  words  "  charity  "  and 
"charitable"  has  been  unhesitatingly  given  in  order  to 
effectuate  the  intention  of  testators ;  why  should  not,  for  the 
same  purpose,  a  restricted  one  be  given  to  the  words 
"  benevolence  "  and  "  benevolent"  ?  Why  may  they  not  be 
interpreted  according  to  their  popular  signification,  and  so 
be  held  to  mean  just  what  the  testator,  in  the  great  majority 
of  cases,  understands  them  to  mean  ?  "  The  main  and 
necessary  characteristic,"  says  Lord  Brougham,  "is  chari- 
table intent."  .  Attorney- General  v.  Haberdashers  Co.,  ubi 
su}).  The  meaning  of  the  word  "  benevolent "  in  the 
bequest  under  consideration,  is  controlled  by  the  character 
and  purposes  of  the  legatee,  in  aid  of  whose  interests  and 
enterprises  the  gift  is  to  be  employed.  A  gift  to  a  chari- 
table institution  or  society  will  be  presumed  to  be  a  charitable 
gift,  though  no  purpose  is  named,  and  such  institution  or 
society  will  be  presumed  to  hold  such  gifts  in  trust  for  those 
charitable  purposes  for  which  it  exists.  Eoerett  v.  Carr, 
59  Maine  325 ;  Eoangelical  Association's  Appeal,  35  Pa.  St. 
316 ;   Ba7T  v.  Smith,  7   Verm.  241 ;  Farle  v.    Wood,  8  Cush. 


In  Ohio,  Perin  v.  Carey,  24  How.  465,  497. 

In  Pennsylvania,  Bethlehem  v.  Perseverance  Co.,  81  Pa.  St.  445. 
In  South  Carolina,  At(y-Gen.  v.  Jolly,  1  Bich.  Eq.  99,  2  Slrohh.  379. 
Contra,  Drew  v.  Wakefield,  54  Me.  291 ;   Going  v.  Emery,   16  Pick.  107  ; 
Amer.  Acad.  v.  Harvard  Coll.,  12  Gray  582. 

The  conclusion  is  that  the  4;W  Eliz.,  if  ever  in  operation  in  New  Jer- 
sey, was  repealed  in  1799,  since  when  decisions  founded  thereon  are 
inapplicable. — Rep. 
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430 ;   Dexter  v.  Gardner,  7  Allen  243 ;   Hendrickson  v.  Decow, 
Sax.  577. 

The  gift  in  this  case  is  to  an  incorporated  religious 
society,  expressly  in  trust  to  be  used  for  its  religious 
purposes.  The  trust  expressed  that  the  property  shall  be 
employed  for  the  promotion  of  the  religious  interests  of  the 
church,  and  in  aid  of  the  educational,  missionary,  and 
benevolent  enterprises  to  which  it  is  in  the  habit  of  con- 
tributing, is  no  more  than  the  law  would  imply  had  the 
terms  of  the  gift  been  merely  in  trust  for  the  purposes  of  the 
church.  In  such  case  the  employment  of  the  fund  in  aid  of 
the  missionary,  educational,  and  benevolent  enterprises  to 
which  the  church  is  in  the  habit  of  contributing  could  not 
be  held  to  be  a  misapplication.  A  gift  to  a  hospital  or  a 
college  to  aid  it  in  its  "benevolent"  objects,  would 
undoubtedly  be  a  gift  to  a  charitable  use,  and  would  be 
unhesitatingly  pronounced  to  be  so.  The  word  "  benevo- 
lent "  would  be  interpreted  to  mean  charitable.  A  gift  to  a 
missionary  society  to  aid  it  in  its  "  benevolent  "  enterprises 
would,  in  like  manner,  be  readily  conceded  to  be  to  a 
charitable  use,  and  the  word  "  benevolent "  would  there  be 
held  to  signify  charitable.  So,  too,  when  the  gift  is  to  a 
church  to  promote  its  religious  interests,  and  to  aid  it  in  the 
missionary,  educational,  and  benevolent  enterprises  to  which 
it  is  accustomed  to  contribute,  the  word  "  benevolent " 
should,  if  there  be  necessity  for  so  doing  in  order  to 
effectuate  the  donor's  intention,  be  interpreted  in  the  narrow 
sense  in  which  it  was  used  by  him — i.  e.,  as  being  equivalent 
to  or  synonymous  with  the  word  "  charitable."  The  word 
"  benevolent,"  in  the  case  under  consideration,  should  be 
interpreted  according  to  the  context  in  (conformity  with  the 
construction  adopted  in  Jemmit  v.  Verril,  Wilkinson  v.  Lind- 
gren,  and  Townsend  v.  Carus.  It  is  worthy  of  observation 
that  it  is  joined  to  the  words  ''  missionary  and  educational" 
by  the  copulative  conjunction,  and,  therefore,  is  not  subject 
to  the  objection  of  indefiniteness,  as  was  the  bequest  in 
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Norris  v.  Thomson's  ex' vs.  There  the  disjunctive  was  em- 
ployed. 

Again,  the  purposes  to  which  the  gift  is  to  be  devoted  are 
not  uncertain,  but  are  designated  by  reference  in  the  will. 
They  are  the  missionary,  educational,  and  benevolent  enter- 
prises to  which  the  church  "is  in  the  habit  of  contributing." 
What  were  those  enterprises  ?  If  they  are  wholly  such  as  are 
charitable  within  the  legal  signification  of  the  word,  the  gift 
is  good.  Proof  has  been  made  of  the  objects  to  which  the 
church  was,  at  the  time  of  the  death  of  the  testatrix,  in  the 
habit  of  contributing,  and  they  are  all  charitable.  They 
are  either  religious,  educational,  or  eleemosynary. 

The  testatrix  was  a  member  of  the  North  Reformed 
Church  from  September  21st,  1866,  to  the  time  of  her  death, 
in  or  about  November,  1873.  One  of  the  witnesses  testifies 
that  from  the  organization  of  the  church  to  the  time  when 
he  was  examined  as  a  witness,  which  was  in  August,  1875^ 
the  benevolent  objects  to  which  the  church  was  accustomed 
to  contribute  were  Foreign  and  Domestic  Missions,  the 
Church  Building  Fund,  the  Tract  Society,  the  Bible 
Society,  the  Sabbath  Schools  of  the  church,  the  Female 
Charitable  Society,  the  Disabled  Ministers  Fund,  and  the 
Widows  Fund.  All  these  are  charitable,  in  the  legal  signifi- 
cation of  the  word. 

Another  says  that  the  objects  to  which  the  church  made 
contributions  every  year,  during  the  period  of  seven  years 
from  1868  to  1875,  were  Foreign  Missions,  the  Board  of 
Publication,  the  Newark  Female  Charitable  Society,  the 
Widows  Fund,  the  Tract  Society,  Domestic  Missions,  the 
Bible  Society,  the  Board  of  Education  and  Sabbath  Schools. 
Both  these  witnesses  speak  from  memory.  It  appears,  how- 
ever, from  examination  and  collation  of  the  list  of  the  con- 
tributions for  the  several  years,  that  the  objects  to  which  the 
church  was,  at  the  time  when  the  will  was  executed,  and  at 
the  time  of  the  testatrix's  death,  in  the  habit  of  contributing 
every  year,  were  Foreign  and  Domestic  Missions,  the  Board 
of  Publication  of  the  Reformed  Church,  and  the  Mission 
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Sunday  Schools.  No  question  is  made  as  to  the  character 
of  these  enterprises.  It  is  not  denied  that  they  are  charita- 
ble, in  the  legal  sense  of  the  word.  They  are  all  charitable. 
The  church  does  not  appear  to  have  been  in  the  habit  of 
contributing  to  any  enterprises  which  were  benevolent 
merely,  in  the  wide  sense  of  that  term,  as  contra-distin- 
guished from  "  charitable  "  in  the  legal  acceptation.  There 
were  other  objects  of  benevolence  besides  those  above-men- 
tioned, using  the  word  "  benevolence  "  in  its  popular  sense, 
to  which  the  church  from  time  to  time  contributed,  and 
they,  too,  were  charitable,  in  the  legal  acceptation.  Those 
missionary,  educational  and  benevolent  enterprises  to  which 
it  was  in  the  habit  of  contributing  were  all  "  for  education 
or  the  administration  of  charity  to  the  bodies  or  souls  of 
men."  Without  invoking  the  aid  of  the  cases  in  which, 
when  free  from  the  trammels  of  past  adjudication,  a  judicial 
construction  in  accordance  with  the  obvious  intention  of  the 
testator  in  the  use  of  the  word  "benevolent"  has  been 
given,  as  in  Miller  v.  Roioan^  5  CI.  ^-  Fin.  99,  where  the  gift 
was  to  benevolent  and  charitable  purposes,  with  a  recom- 
mendation to  apply  it  in  yearly  payments  to  faithful  domes- 
tic servants,  and  Hill  v.  Burns,  2  W.  ^  S.  App.  80,  where  the 
gift  was  to  be  disposed  of  in  such  charitable  and  benevolent 
purposes  as  one  of  the  trustees  should  direct,  and  accepting 
it  as  a  rule  that  the  test  of  a  charity  is  the  ability  of  this 
court  to  execute  it,  there  can  be  no  doubt  as  to  the  trust 
which  is  now  before  me.  Unlike  the  cases  of  llorice  v. 
Bishop  of  Durham,  9  Ves.  399,  10  Ves.  522 ;    James  v.  Allen, 

3  3Ieriv.  17;  Bills  v.  Selh>/,  1  Myl.  ^  Or.  286;  Kendall  v. 
Granger,  5  Bear.  300 ;  Veze)/  v.  Jamson,  1  Sim.  ^  Stu.  69, 
and  Norris  v.  Thomson's  ex'rs,  the  intention  of  the  testa- 
trix as  to  the  objects  of  her  bounty  cannot  be  said  to  be 
uncertain.  IS'or  is  it  uncertain  whether  they  were  to  be 
such  as  the  law  calls  charitable. 

The   gift   will   be  sustained.      There   will   be    a    decree 
accordingly. 
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Mary  H.  Macknet 

Theodore  Macknet  and  others,  executors,  and  others. 

A  widow's  election  to  take  her  dower  instead  of  a  legacy  in  lieu  thereof, 
made  under  a  mistake  as  to  her  rights,  may  be  revoked,  nu7ic  pro  tunc, 
and  she  placed  in  statu  quo,  unless  the  situation  has  so  changed  since  her 
election  that  it  cannot  be  done  without  prejudice  to  the  subsequently- 
acquired  rights  of  others. 


Bill  for  relief.  On  final  hearing  on  pleadings  and  proofs. 
Mr.  C.  S.  Titsworth  and  Mr.  C.  Parker,  for  complainants. 
Mr.  J.  W.  Taylor,  for  the  executors. 

The  Chancellor. 

Charles  S.  Macknet,  deceased,  late  of  Newark,  bj  the 
second,  third,  fifth,  and  seventh  sections  of  his  will,  made 
certain  provisions  for  his  wife,  and  by  the  eighth  he  gave  to 
her  son  by  a  former  husband  the  interest  of  a  sum  of  money 
for  life.  By  the  ninth  section  he  declared  that  all  the  pro- 
visions in  the  will,  made  for  the  benefit  of  his  wife  and  her 
son,  were  to  be  in  lieu  and  satisfaction  of  her  right  of  dower, 
and  all  other  interests  she  might  have  in  his  estate,  her 
acceptance  of  the  provisions  to  be  determined  by  a  relin- 
quishment by  her,  to  be  made  in  writing,  of  such  dower  and 
interest  within  three  months  after  his  decease.  By  the 
twenty-fourth  section  he  directed  that  during  the  minority 
of  her  daughter  Hattie,  his  child,  the  income  of  the  estate 
which  he  had  thereinbefore  bequeathed  to  the  latter  and  to 
her  use,  should  be  paid  to  his  wife,  she  remaining  his  widow 
unmarried,  for  the  support,  maintenance,  and  education  of 
Hattie ;  and  he  provides  that  in  case  of  his  wife's  death  or 
remarriage,  so  much  of  the  income  of  Hattie's  estate  as 
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might  be  necessary  for  her  liberal  support  and  education 
should  be  paid  by  his  executors,  whom,  in  either  of  those 
contingencies,  he  constituted  her  guardian.  Mrs.  Macknet, 
on  the  11th  of  June,  1872,  within  the  time  limited  for  the 
purpose  in  the  will,  filed  her  dissent,  and  refused  to  accept 
the  provision  made  for  her  by  the  will  in  lieu  of  her  dower, 
and  her  dower  was  subsequently  assigned  to  her. 

On  the  20th  of  February,  1873,  the  executors  filed  a  bill 
in  this  court  for  a  judicial  construction  of  the  will.  Mack- 
nefs  ex'rs  v.  Macknet,  9  C.  E.  Gr.  211.  The  final  decree 
in  the  cause  was  filed  on  the  20th  of  March,  1874.  It 
adjudged  that  Mrs.  Macknet  was  entitled  to  receive  all  the 
income  of  her  daughter's  share.  Under  the  leave  given  in 
the  decree  to  apply  for  further  directions,  a  petition  was 
presented  to  this  court  by  Hattie,  then  ten  years  of  age,  by 
her  next  friend,  Theodore  Macknet,  one  of  the  executors,  in 
which  it  was  stated  that  since  that  decree  it  had  been  ascer- 
tained that  the  annual  income  of  her  share  amounted  to  not 
less  than  $10,000,  and  it  prayed  that  it  might  be  ascertained 
and  determined  what  was  a  reasonable  allowance  out  of  the 
income  for  her  fair  and  liberal  support,  maintenance,  and 
education ;  whether  the  surplus  or  residue  of  the  income, 
after  deducting  such  allowance,  belonged  to  her  or  to  her 
mother ;  whether,  if  the  surplus  was  not  the  property  of  the 
latter,  the  executors  were  bound  to  pay  it  over  to  her;  if 
they  were  bound  to  pay  it  to  her,  whether  it  was  her  duty 
to  invest  it,  and  see  to  the  accumulation  thereof  for  Hattie ; 
and,  if  the  executors  were  not  bound  to  pay  the  surplus 
over  to  Mrs.  Macknet,  whether  they  were  themselves  bound 
to  invest  it  and  see  to  its  accumulation  for  Hattie. 

On  the  28th  of  September,  1875,  a  decree  was  made  on 
that  petition  directing  the  executors  to  pay  over  to  Mrs. 
Macknet,  so  long  during  Hattie's  minority  as  she  should 
remain  the  testator's  widow,  the  entire  income  of  Hattie's 
share.     Macknefs  ex'rs  v.  Macknet,  11  C.  E.  Gr.  258. 

From  both  of  those  decrees  an  appeal  was  taken,  and  in 
the  term  of  June,  1876,  of  the  court  of  errors  and  appeals,  a 
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decree  was  made  reversing  the  last  decree,  the  court  hold- 
ing that  Mrs.  Macknet,  under  the  operation  of  the  provision 
of  the  ninth  section  of  the  will,  was  not  entitled  to  the 
surplus  of  the  income  of  Hattie's  share  over  the  amount 
necessary  for  the  support,  maintenance,  and  education  of  the 
latter.     Mac/met  v.  Macknet,  12  C.  E.  Gr.  594. 

The  decree  of  the  court  of  errors  and  appeals  was  filed  in 
July,  1876,  and  the  bill  in  this  cause  was  filed  on  the  14th 
of  August  following.  The  bill  prays  that  the  complainant 
may  be  permitted  to  withdraw  her  dissent,  filed  in  the  sur- 
rogate's ofiice.,  and  that  she  may  be  permitted  to  accept  the 
provisions  of  the  will  in  lieu  of  her  dower,  nunc  pro  tunc  ; 
and  that  her  election  may  be  set  aside  and  annulled  on  the 
ground  that  she  was  mistaken  as  to  the  probable  amount  of 
the  income  of  Hattie's  share;  and,  also,  as  to  the  eft'ect  of 
her  election  on  her  right  to  receive  that  income.  The  bill 
alleges  that  the  estate  remains  in  substantially  the  same 
condition  in  which  it  was  at  the  time  of  the  testator's  death, 
so  that  if  she  is  now  permitted  to  accept  the  provisions  of 
the  will  it  will  not  in  the  least  interfere  with  the  due  and 
proper  settlement  of  the  estate,  or  with  the  rights  of  any 
person  having  any  interest  therein.  The  answer  does  not 
deny  the  truth  of  this  allegation.  It  insists  that  the  com- 
plainant, when  she  filed  her  dissent,  was  under  no  mistake, 
except  it  may  be  a  mere  mistake  of  law,  and  claims  the 
benefit  of  her  election. 

The  complainant  alleges,  and  she  and  her  counsel  botli 
testify,  that  she  was  advised  by  her  counsel  that  her  right  to 
the  full  benefit  of  the  provision  which  directed  the  payment 
to  her  of  the  income  of  Hattie's  share  would  not  be  taken 
away  by  her  refusal  to  accept  the  provision  made  for  her  in 
the  will  in  lieu  of  dower,  and  that  her  counsel  informed  her 
that  the  executors  and  their  counsel  concurred  with  him  in 
his  opinion  on  that  subject.  She  swears  that  had  she 
known  her  rights,  or  had  she  had  the  least  suspicion  that 
the  provision  in  regard  to  the  income  of  Hattie's  share 
might  be  regarded  as  part  of  the  provision  in  lieu  of  dower, 


2  Stew.]  FEBRUARY  TERM,  1878.  57 

Macknet  v.  Macknet. 

she  would  not  have  dissented,  but  would  have  accepted  the 
provision  made  for  her  by  the  will.  The  proof  is,  that  when 
she  made  her  election  she  supposed  that  the  income  of 
Hattie's  share  would  not  exceed  from  $3,000  to  $5,000  a 
year,  and  that  she  therefore  considered  it  prudent  not  to 
relinquish  her  dower,  which  would,  as  she  supposed,  be  pro- 
ductive of  more  income  than  the  provision  made  by  the  will. 
She  testifies  that  if  she  bad  known  that  the  income  of 
ilattie's  share  would  have  amounted  to,  or  in  the  neigh- 
borhood of,  $10,000  a  year,  she  would  have  accepted  the 
provision  of  the  will  without  hesitation.  In  this  she  is  cor- 
roborated by  the  testimony  of  her  counsel.  There  is  cor- 
roboration, also,  in  the  petition  filed  for  Hattie.  It  was  filed 
for  her  by  one  of  the  executors  (her  half-brother),  as  her  next 
friend,  and  is  sworn  to  by  him.  It  states  that  since  the 
decree  of  this  court  in  the  suit  for  construction  of  the  will, 
it  had  been  ascertained  that  the  income  of  Hattie's  share 
amounted  to  a  sum  not  less  than  $10,000  per  annum.  It 
bears  evidence  on  its  face  that  it  owed  its  origin  to  the  fact 
that  the  income  of  Ilattie's  share  had  proved  to  be  unex- 
pectedly large. 

The  answer  denies  that  the  executors  or  their  counsel 
entertained  or  expressed  the  opinion  at  any  time  that  the 
pro^dsion  of  the  twenty-fourth  section  of  the  will  was  not  one 
of  those  intended  in  lieu  of  dower.  One  of  the  executors  tes- 
tifies, however,  that  on  the  hearing  of  the  suit  for  construc- 
tion of  the  will,  their  counsel  "  held  that  Mrs.  Macknet  took 
Hattie's  share,  without  being  liable  to  account  for  it,"  and 
he  says  he  "  quarreled  with "  their  counsel  "  somewhat 
about  it."  If  the  counsel  of  the  executors  did,  in  fact,  con- 
cur with  the  complainant's  counsel  in  opinion,  then  the 
mistake  in  reference  to  the  effect  of  the  dissent  was  mutual. 
It  appears,  it  may  be  remarked,  from  the  record,  that  the 
view  taken  by  the  complainant's  counsel  on  that  subject,  and, 
as  he  alleged,  by  the  counsel  of  the  executors  also,  was  in 
accordance  with  the  judgment  of  this  court  and  that  of  the 
minority  of  the  judges  of  the  appellate  tribunal.     If  it  had 
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been  shown  that  the  complainant's  counsel  was  in  error  as 
to  the  fact  that  the  counsel  of  the  executors  concurred  with 
him,  it  would  still  stand  established  by  the  proof  that  the 
complainant  was  informed  by  him  that  the  counsel  of  the 
executors  did  so  concur,  and  it  would  still  appear  that  she 
acted  upon  the  advice  and  information.  And,  further,  it 
appears  that  neither  the  executors  nor  their  counsel,  at  any 
time  before  she  filed  her  dissent,  stated  to  her  that  she  w^ould 
forfeit,  by  dissent,  her  right  to  the  surplus  of  her  daughter's 
income,  or  even  suggested  the  existence  of  a  doubt  on  the 
subject.  She  had  a  right  to  know  the  probable  conse- 
quences of  her  dissent,  and  if  she  was  misled  on  that  score 
and  discovered  her  error  while  as  yet  there  was  time  to 
retract  the  dissent,  and  made  speedy  application  for  leave  to 
do  so,  she  ought  to  be  placed  in  statu  quo,  unless  the  situation 
has  so  changed  since  her  election  that  it  cannot  be  done 
without  prejudice  to  the  subsequently-acquired  rights  of 
others.  Riimbold  v.  Biimbold,  3  Ves.  65.  In  Wake  v.  Wake, 
1  Ves.  335,  a  widow,  after  having  received  a  legacy,  and  for 
three  years  an  annuity,  between  which  legacy  and  annuity 
and  her  dower  she  was  bound  to  elect,  filed  her  bill  for  her 
dower.  It  was  held  by  Buller,  J.,  sitting  for  the  lord  chan- 
cellor, that  the  receipt  of  the  annuity  for  three  years,  and 
the  legacy,  did  not  prevent  her  right  of  election,  she  being 
presumed  not  to  have  acted  with  full  knowledge  which 
would  bind  her.  "  The  point  is,"  said  he,  "  whether  she 
had  full  knowledge  of  the  circumstances  of  the  testator,  and 
of  her  own  rights.  If  she  had  acted  with  full  knowledge 
she  should  not  afterwards  deny  it,  but  after  three  years  only 
I  cannot  say  she  is  not  entitled." 

In  Snelgrove  v.  Snelgrove,  4  Dessaus.  274,  where  a  widow 
had,  conformably  to  the  will,  enjoyed  the  full  benefit  of  its 
provision  in  her  behalf  for  life,  and  the  will  proved  to  have 
been  invalid,  it  was  held  that  her  representatives  might, 
nevertheless,  be  let  in  to  claim  her  right  to  the  property 
under  the  statute.     The  court  said :    "  This  (the   election) 
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arose  out  of  the  error  of  all  parties,  and  was  not  a  fair  elec- 
tion made  by  her  when  conusant  of  all  her  rights." 

The  defendants  insist  that  the  complainant  seeks  to  be 
relieved  from  a  mere  mistake  of  law  on  her  part. 

Though  mistake  in  matter  of  law  cannot,  in  general,  be 
admitted  as  a  ground  of  relief  in  equity,  the  rule  has  its  excep- 
tions. Hunt  V.  Bousmaniere's  adm'r,  1  Pet.  1 ;  Green  v.  M.  ^ 
E.  E.  R.  Co.,  1  Beas.  165.  "The  maxim  juris  ignorantia  non 
excusat,''  says  Kerr,  "  is  not  universally  applicable  in  equity. 
If  the  word  jus  be  used  in  the  sense  of  denoting  general 
law,  the  ordinary  law  of  the  country,  no  exception  can  be 
admitted  to  the  general  application  of  the  maxim ;  but  it  is 
otherwise  when  the  word  is  used  in  the  sense  of  denoting  a 
private  right.  If  a  man,  through  misapprehension  or  mis- 
take of  the  law,  parts  with  or  gives  up  a  private  right  of 
property,  or  assumes  obligations  upon  grounds  on  which  he 
would  not  have  acted  but  for  such  misapprehension,  a  court 
of  equity  may  grant  relief,  if,  under  the  general  circum- 
stances of  the  case,  it  is  satisfied  that  the  party  benefited  by 
the  mistake  cannot,  in  conscience,  retain  the  benefit  or 
advantage  so  acquired."  Kerr  on  F.  and  M.,  398.  The  com- 
plainant's mistake,  how'ever,  was  rather  a  mistake  of  fact 
than  of  law.  She  considered  the  provision  made  for  her  by 
the  will,  irrespective  of  her  daughter's  income,  insufiScient 
for  the  proper  support  of  herself  and  her  daughter,  and  the 
education  of  the  latter,  and,  as  between  that  provision  and 
her  dower,  therefore,  preferred  the  latter,  but  expected  to 
enjoy,  and  believed  that  she  had  an  undoubted  right  to 
enjoy,  the  benefits  of  the  income  in  connection  with  either. 
She  was  in  error  as  to  one  of  the  factors  in  the  calcula- 
tion. Misapprehension  of  rights  under  a  deed,  not  arising 
from  the  misconstruction  of  the  deed,  has  been  treated  as  a 
mistake  of  fact.     Denys  v.  Shuckbiirc/h,  4:  Y.  ^  C.  42. 

The  proof  shows  that  the  complainant  acted  upon  what 
the  defendants  say  was  error,  the  assumption  that  her  coun- 
sel and  the  counsel  of  the  executors  agreed  in  the  opinion 
that  her  dissent  would  not  affect  her  claim  to  the  income  of 


60  CASES  IN  CHANCERY.  [29  Eq. 

Macknet  v.  Macknet. 

her  daughter's  share.  Her  error  as  to  the  probable  amount 
of  her  daughter's  income  was  a  mistake  of  fact.  Had  she 
been  properly  informed  on  that  score  she  would  have 
accepted  the  provisions  of  the  will.  This  was  a  mistake,  as 
to  a  fact,  of  such  preponderating  influence  that,  had  she 
been  fully  informed  in  reference  to  it,  the  question  as  to  the 
advisability  of  taking  her  dower  would  not  have. existed. 
She  was  entitled,  before  making  her  election,  to  full  knowl- 
edge of  the  value  of  the  income  of  Hattie's  share,  and  a 
clear  knowledge  of  the  effect  of  her  dissent  on  her  right  to 
that  income.  1  Roper  on  H.  cf  W.  601 ;  Clanci/'s  Rights  of 
M.  W.  249;  Pusey  v.  Desbouvrie,  3  P.  W.  315,  321;  see, 
also,  Pickering  v.  Pickering,  2  Beav.  31,  56. 

The  case  of  Piisey  v.  Desbouvrie,  cited  above,  is  very  much 
in  point.  There  a  freeman  of  London  made  his  will,  giving 
to  his  daughter  £10,000,  upon  condition  that  she  should 
release  her  orphanage  part,  together  with  all  her  claim  or 
right  to  his  personal  estate  by  virtue  of  the  custom  of  the 
city  of  London  or  otherwise,  and  made  his  son  executor. 
The  daughter  was  of  about  the  age  of  twenty-three  years. 
After  her  father's  death  it  was  agreed  between  her  and  her 
brother  that  she  should  accept  of  her  legacy  of  £10,000, 
upon  the  terms  on  which  it  was  given  to  her  by  the  will, 
viz.,  the  release  by  her  of  all  her  right  by  virtue  of  the 
custom,  &c.  The  release  was  prepared,  and  before  she 
executed  it  her  brother  informed  her,  in  the  presence  of  her 
uncle,  that  she  had  a  right  to  an  account  of  her  father's  per- 
sonal estate,  and  to  have  her  orphanage  part;  but  she  then 
declared  that  she  would  accept  the  legacy,  that  it  was  suffi- 
cient provision  for  any  young  woman,  and  she  thereupon 
executed  the  release.  She  was  then  about  twenty-four  years 
old.  Her  brother  paid  her  the  £10,000  and  interest.  She 
afterwards  married,  and  her  husband  brought  a  bill  to  set 
aside  the  release,  charging  that  the  personal  estate  of  her 
lather  was  much  above  £100,000,  and  that  the  daughter's 
share  of  it,  by  the  custom,  would  amount  to  more  than 
£40,000.     The  mother  had  been  compounded  with  for  her 
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customary  part,  and,  consequently,  the  dead  man's  part  was 
one-half,  and  the  children's  the  other.  The  brother  pleaded 
the  release. 

The  lord  chancellor  (Talbot)  said  that  he  did  not  see  that 
any  manner  of  fraud  had  been  practiced  in  the  case,  but 
that  it  still  seemed  hard  that  a  young  woman  should  suffer 
for  her  ignorance  of  the  law  or  the  custom  of  the  city  of 
London,  or  that  the  other  side  should  take  advantage  of 
such  ignorance.  Stating  the  fact  that  not  only  had  counsel 
differed,  but  courts  themselves  had  varied  in  their  deter- 
minations as  to  the  effect  where  the  wife  had  been  com- 
pounded with  for  her  customary  part,  he  said  :  "  And  if  the 
courts  themselves  have  not  till  very  lately  agreed  in  what 
shares  or  proportions  these  customary  parts  shall  go,  the 
daughter,  surely,  might  be  well  ignorant  of  her  right,  and 
ought  not  to  suffer  or  give  others  advantage  by  such  her 
ignorance."  After  presenting  other  considerations  favor- 
able to  granting  the  relief,  he  ordered  that  the  plea  stand 
for  an  answer,  saving  the  benefit  thereof  till  the  final  hear- 
ing, and  ordered  the  defendant  to  answer  as  to  the  value  of 
the  personal  estate. 

In  the  case  under  consideration,  the  executors  have  no 
such  interest  in  Hattie's  income  that  they  can  gainsay  the 
complainant's  right  to  relief  so  far  as  that  income  is  con- 
cerned. Nor  can  Hattie  deny  the  claim  except  it  be  on  the 
ground  that  the  election  is  binding,  and  was  not  made 
under  such  circumstances  as  to  warrant  the  court  in  reliev- 
ing the  complainant  from  it.  I^J"©  rights  of  any  person  have 
supervened  since  the  election  to  prevent  this  court  from 
granting  the  relief.  It  may  be  remarked  that  it  is  from  an 
election  that  relief  is  sought  in  this  case ;  not  from  a  con- 
tract. The  complainant  made  the  election  not  only  under  a 
mistake  as  to  the  amount  of  the  income,  when  she  had  a 
right  to  full  knowledge  on  that  head,  but,  also,  under  a 
mistake  as  to  her  rights  (as  to  which  she  had  a  right  to 
clear  knowledge),  arising  from  misinformation  conveyed  to 
her  with  such  assurance  of  its  unquestionable  correctness 
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and  reliability  that  she  was  fully  justified  in  accepting  it  as 
undeniably  correct,  and  in  acting  on  it  accordingly.  Under 
the  circumstances  she  ought  to  be  relieved  from  it.  The 
relief  sought  by  the  bill  will,  therefore,  be  accorded. 


Julia  E.  Wetmore 

V. 

Lansing  Zabriskie  and  others. 

Upon  good  i^easons  shown,  a  mixed  trust  estate  is  partible  in  equity. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
M7\  R.  Gilchrist,  for  complainant. 
Mr.  A.  Zabriskie,  for  the  trustees. 

The  Chancellor. 

John  Tonnele,  deceased,  late  of  Hudson  county,  by  his 
will,  gave  to  his  wife  for  life  (provided  she  remained  his 
widow),  certain  real  and  personal  property,  with  provision 
for  the  substitution  of  an  annuity  for  such  use  in  case  of  her 
remarriage.  He  also  gave  to  her  certain  other  personal 
property  for  life.  He  devised  to  her  the  use  of  his  home- 
stead property  for  life,  provided  she  remained  his  widow, 
and,  in  the  event  of  her  death  or  remarriage,  gave  part  of  it 
to  his  son  for  life,  with  remainder  to  his  son's  lawful  issue, 
and  provided  that  if  his  son  should  leave  no  lawful  issue 
living  at  his  death,  the  part  so  given  to  his  son  for  life 
should  go  to  the  testator's  daughters  equally,  the  issue  of 
any  one  that  may  have  died  to  take  what  would  have  been 
the  share  of  such  daughter  if  she  had  been  then  living.    He 
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devised  the  rest  of  the  homestead  property,  after  the  death 
or  remarriage  of  his  wife,  to  his  daughters  in  equal  shares 
for  life,  with  remainder  to  their  respective  issue,  with  pro- 
vision that  the  issue  of  any  one  that  should  have  died  should 
take  the  share  of  the  mother,  and  that  if  any  of  his  daugh- 
ters should  die  without  issue  living  at  the  time  of  her  death, 
her  share  should  go  to  the  other  daughters  and  the  issue  of 
such  as  might  be  dead,  the  issue  taking  the  share  of  such 
deceased  daughter.     He  gave  the  residue  of  his  property, 
real  and  personal,  including  that  in  which  he  had  given  to 
his  wife  an  estate  for  life  or  during  widowhood,  to  his  eight 
children,   to   be   equally   divided   between    them   in   such 
manner  'that  each  child  should  receive  only  the  net  rents, 
income  and  profits  of  his  or  her  share  during  hfe,  at  the 
death  of  each  child  his  or  her  share  to  go  to  and  vest  in  his 
or  her  lawful  issue,  and  in  default  of  such  issue  living  at  his 
or  her  death,  to  the  testator's  other  children  and  their  issue 
in  the  same  manner  as  the  share  of  each  child  was  therein 
given  and  limited,  the  children  of  any  deceased  child  to  take 
the  parent's  share. 

In  order  more  fully  to  carry  out  the  objects  of , his  will  he 
thereby  appointed  his  executors   trustees  of  all  property, 
estates,  or  interests  therein  given  to  any  of  his  children,  or 
that  any  of  his  children  might  be  entitled  to  by  virtue  of 
any  provision   of  his   will   during  the.  life  of  such   child 
(excepting  the  above-mentioned  life  estate  of  his  son  in  part 
of  the  homestead  property),  with  full  power  to  retain  all 
such  property  in  their  hands  unsold  and  undivided  until 
after   the   year   1867.      And    he   thereby    authorized    his 
executors  to  sell  and  convey  all  or  any  part  of  his  real 
estate,  and  all  real  estate  that  might  be  purchased  by  them, 
and  to  invest  his  personal  estate  and  the  proceeds  of  the 
sale  of  such  real  estate  at  interest,  on  bond  and  mortgage 
of  real  estate,  or  in  government  or  state  stocks,  or  to  lay 
them  out  in  the  improvement  of  his  real  estate,  or  in  the 
purchase  of  other  real  estate  and  the  improvement  thereof, 
as  might  seem  most  for  the  interest  and  advantage  of  his 
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children,  and  for  the  improvement  of  his  estate,  and  to 
change  such  investments  as  they  should  judge  best  from 
time  to  time.  He  then  directed  the  trustees  to  pay  over  to 
each  of  his  children,  during  his  or  her  natural  life,  the  net 
income  of  that  part  or  proportion  of  his  estate  given  to  such 
child,  after  deducting  therefrom  all  taxes,  assessments,  com- 
missions, and  other  annual  expenses  and  charges,  the 
income  of  each  of  his  daughters  to  be  paid  to  her  upon  her 
own  receipt,  for  her  separate  use,  free  from  the  control  of 
her  husband,  and  that  of  his  son  to  be  paid  to  him  on  his 
own  receipt,  for  his  own  use,  and  not  to  any  assignee  or 
mortgagee  thereof. 

The  testator  appointed  his  wife  and  Messrs.  Robert  Gil- 
christ and  Abraham  O.  Zabriskie  executors.  They  are  all 
dead.  Mr.  Zabriskie  was  the  last  survivor.  Messrs.  Lan- 
sing and  Augustus  Zabriskie  are  his  executors,  and  the  per- 
sonal estate  and  the  proceeds  of  the  sale  of  so  much  of  the 
real  estate  as  has  been  sold  (it  has  all  been  sold,  except  some 
building  lots  and  a  tract  of  salt  meadow,)  are  in  their  hands, 
and  they  also  hold  the  title  to  certain  parcels  of  real  estate 
purchased  t)y  them  on  sales  under  foreclosure  of  mortgages 
belonging  to  the  trust  estate.  The  homestead  property  was 
sold  for  §50,000,  and  it  was  considered  that  the  proportion 
of  the  part  which  was  devised  to  the  son  of  the  testator  for 
life,  was  $24,000.  The  rest,  of  course,  was  regarded  as  hav- 
ing been  sold  for  $26,000.  After  the  testator's  death,  and 
before  the  sale  of  that  property,  two  of  the  testator's 
daughters  died.  ]S"either  of  them  was  ever  married.  They 
both  died  intestate.  The  share  of  the  one  who  died  first, 
in  the  |26,000,  was  credited  to  her  sisters,  and  the  income 
regularly  paid  to  them.  At  the  death  of  the  other,  all  of 
her  share,  except  one-sixth,  was  in  like  manner  credited  to 
her  surviving  sisters,  in  equal  shares,  and  that  sixth  was 
divided  among  the  surviving  brother  and  sisters  of  the 
deceased,  in  equal  shares,  it  being  her  share  of  her  deceased 
sister's  portion,  and  not  being,  in  her  hands,  subject  to  the 
limitations  of  the  will.     Part  of  the  estate  is  now  held  by 
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Lansing  Zabriskie,  as  trustee,  and  part  by  him  and  Augustus 
Zabriskie.  The  unsold  real  estate  of  the  testator  is  held  in 
trust  by  Lansing  Zabriskie  as  heir  at  common  law  of  the 
last  survivor  of  the  trustees  appointed  by  the  will,  and  the 
rest  of  the  estate  is  held  by  him  and  Augustus  Zabriskie,  as 
trustees,  by  virtue  of  their  executorship  of  the  will  of  the 
last  surviving  trustee. 

The  bill  prays  a  partition  of  the  trust  estate,  to  the  end 
that  the  share  of  each  of  the  children  may  be  held  in  trust 
in  severalty  for  him  or  her,  and  the  answer  of  the  testator's 
son,  and  of  one  of  the  daughters,  joins  in  the  prayer.  The 
question  of  the  divisibility  of  the  trust  entered,  to  a  cer- 
tain extent,  into  the  consideration  of  the  question  which 
was  passed  upon  in  the  case  of  Wetmore  v.  Zabriskie's  ex'rs, 
11  C.  JE.  Gr.  18,  but  the  decision  did  not  depend  upon  it, 
and  the  decree  was,  in  fact,  made  expressly  without  preju- 
dice to  a  suit  for  partition  of  the  trust  estate.  The  situ- 
ation of  the  estate  was  not  then  before  the  court  as  it  is 
now.  It  now  appears  that  part  of  the  estate  is  in  the  hands 
of  one  trustee,  and  the  rest  in  the  hands  of  that  trustee  and 
another;  and  that  a  question  has  arisen  as  to  the  power  of 
the  trustee  of  the  unsold  real  estate  of  the  testator  to 
execute  the  power  of  sale  given  by  the  will  in  reference  to 
that  property.  It  is  evident  that  the  trust  estate  may  be 
readily  partitioned.  The  testator,  indeed,  does  not  appear 
to  have  contemplated  a  division,  and,  in  fact,  he  does  not 
seem  to  have  taken  into  his  consideration  even  the  possi- 
bility of  the  death  of  all  the  trustees  in  the  life-time  of  his 
children,  but  I  am  of  opinion  that,  under  the  circumstances, 
a  partition  may  be  properly  made  so  that  there  may  be  sepa- 
rate management  of  any  share  or  shares.  No  prejudice  will 
arise  to  the  estate  from  the  partition.  The  devolution  of 
the  shares  in  different  parts  of  the  fund  is  different,  and, 
therefore,  there  should  be  identification  and  separation  of 
those  parts. 

The  real  and  personal  property  devised  and  bequeathed 
by  the  fifth  (the  residuary  clause  of  the  will),  and  which  now 
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consists  of  the  bank  and  railroad  stock,  and  the  proceeds  of 
the  sale  of  the  personal  and  real  property  which  passed  by 
that  clause,  which  proceeds  are  now  invested  in  bonds  and 
mortgages;  the  real  estate  of  the  testator  remaining  unsold, 
and  the  real  estate  purchased  under  foreclosure,  belong  to 
the  six  surviving  children  of  the  testator,  in  equal  shares,  for 
life,  with  remainder  to  their  respective  issue ;  and  in  case  of 
the  death  of  any  of  them  without  issue,  the  share  of  the  one 
so  dying  will  go  to  the  surviving  brother  and  sisters,  or  sur 
viving  sisters,  as  the  case  may  be,  for  life,  with  remainder  to 
their  issue;  the  issue  of  the  deceased  brother,  or  of  any 
deceased  sister,  to  take  the  parent's  share. 

The  proceeds  (^24,000)  of  the  sale  of  the  part  of  the  home- 
stead given  to  the  testator's  son  for  life,  is,  after  his  death, 
to  go  to  his  issue,  and  in  case  he  dies  without  issue,  is  to  go 
to  the  testator's  daughters,  in  equal  shares  ;  the  issue  of  any 
of  them  who  may  have  then  died  to  take  the  share  of  the 
decedent.  The  proceeds  of  the  sale  of  the  other  part  of  the 
homestead  property  remaining  after  deducting  the  shares 
of  the  two  daughters  who  have  died,  goes  to  the  surviving 
daughters  of  the  testator  for  life,  in  equal  shares,  with 
remainder  to  their  respective  issue  ;  the  issue  of  any  dying 
to  take  the  share  the  parent  would  have  taken  if  living,  and 
if  any  of  the  daughters  die  without  issue  living  at  the  time 
of  her  death,  her  share  is  to  go  to  the  surviving  daughters 
and  the  issue  of  any  that  may  be  dead ;  the  issue  to  take 
the  parent's  share.  The  shares  of  the  deceased  daughters 
(except  so  much  of  the  share  of  the  one  who  first  died  as 
went  to  her  now  deceased  sister,  by  the  limitation  of  the 
will  in  that  behalf,)  go  to  the  surviving  sisters  in  equal 
shares,  and  are  to  be  held  in  trust  for  them  for  life,  under 
the  provisions  of  the  seventh  and  eighth  sections  of  the  will. 
They  are  to  be  held  in  trust,  because,  by  the  seventh  section, 
the  testator  constitutes  his  executors  trustees  of  all  property, 
estate  or  interests  in  the  will  given  or  devised  to  any  of  his 
children,  or  that  any  of  his  children  may  be  entitled  to  by 
virtue  of  any  provision  in  the  will,  during  the  life  of  such 
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child,  except  the  life  estate  in  the  mansion-house  devised  to 
his  son ;  and  by  the  eighth,  he  orders  and  directs  his  execu- 
tors to  pay  over  to  each  of  his  children,  during  his  or  her 
natural  life,  the  net  income  of  that  part  or  proportion  of  his 
estate  in  the  will  given  or  devised  to  such  child,  after 
deducting  therefrom  all  taxes,  assessments,  commiissions  and 
other  annual  expenses  and  charges ;  the  income  of  each 
of  his  daughters  to  be  paid  to  her  upon  her  own  receipt,  for 
her  separate  use,  free  from  the  control  of  her  husband,  and 
that  of  his  son  to  be  paid  to  him  on  his  own  receipt,  for  his 
own  use,  and  not  to  any  assignee  or  mortgagee  thereof. 
The  shares,  therefore,  of  his  two  daughters,  with  the  excep- 
tion before  mentioned  are,  inasmuch  as  they  are  property 
or  interests  to  which  the  surviving  daughters  are  entitled  by 
virtue  of  a  provision  of  the  will,  to  be  held  in  trust  for  them 
for  life.  There  is  no  limitation  over  as  to  them.  The  execu- 
tors of  Abraham  O,  Zabriskie  will  come  to  an  account  of  the 
estate  in  their  hands,  and  Lansing  Zabriskie  will  account 
for  the  trust  property  received  by  him  by  descent,  and  when 
their  accounts  shall  have  been  passed,  and  they  shall  have 
transferred  the  trust  estate  according  to  the  order  of  this 
court,  they  wnll  be  discharged. 

If  the  Messrs.  Zabriskie  continue  to  act  as  trustees  of  the 
whole  or  any  part  of  the  trust,  it  should  be  by  appointment 
of  this  court,  in  order  that  there  may  be  no  question  as  to 
the  power  to  sell  the  land  of  the  testator. 


In  the  matter  of  the  petition  of  the  receivers  of  the  New 
Jeksey  and  New  York  Railway  Company  for  relief. 

Two  railroads  were  in  the  hands  of  receivers,  appointed  by  this 
court  under  insolvency  proceedings.— iJeW,  that  the  court  had  power, 
on  the  application  of  either  receiver,  to  modify  a  contract  made  before 
their  insolvency,  so  as  to  equitably  re-adjust  the  rates  agreed  upon  by 
them  for  tejminal  facilities,  and,  also,  for  the  use  of  part  of  one  road 
by  the  other  company. 
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On  petition  and  order  to  show  cause. 
Mr.  Alexander,  of  New  York,  for  the  petitioners. 
Mr.  Cortlandt  Parker,  for  the  respondent. 

The  Chancellor. 

The  receivers  of  the  New  Jersey  and  New  York  Railway- 
Company,  by  their  petition,  complain  that  the  terms  of  the 
contract  made  between  that  company  and  the  Erie  Railway 
Company,  for  the  purpose  of  securing,  for  compensation 
therein  fixed,  to  the  New  Jersey  company,  the  right  to  use 
nine  miles  of  the  track  of  the  Erie  company,  with  terminal 
facilities,  &c.,  imposes,  in  the  compensation  required  to  be 
paid,  an  unreasonable  burden  upon  the  trust  in  their  hands. 
The  contract  has  been  before  this  court  on  two  previous 
occasions.  Elmira  Rolling  Mill  Co.  v.  Erie  Railw.  Co.,  11 
C.  E.  Gr.  284;  S.  C,  1  Stew.  400.  The  petitioners  state 
that  it  was  made  at  a  time  (in  1874)  when  rents,  tolls, 
equipments,  and  all  kinds  of  labor  and  materials  were  much 
more  expensive  than  they  are  now,  and  that  the  rates  paid 
by  them  as  compensation  to  the  respondent,  the  receiver 
of  the  Erie  company,  under  it,  are  excessive  in  comparison 
with  the  present  value  of  such  facilities,  services,  and 
accommodations,  and  they  pray  that  the  rates  may  therefore 
be  re-adjusted. 

The  application  is  opposed  by  the  respondent  on  the 
ground  that  it  is  not  in  the  power  of  this  court  to  reduce  the 
compensation  fixed  in.  the  contract ;  that  this  court  cannot 
impair  the  obligation  of  the  contract. 

Both  the  companies  are  insolvent,  and  their  property  is  in 
the  hands  of  receivers,  appointed  by  this  court  under  pro- 
ceedings in  insolvency.  The  statute  {Rev.  p.  196)  makes  it 
the  duty  of  this  court  to  operate  these  railroads  for  the  use 
of  the  public.  Any  arrangements  made  between  the  com- 
panies for  the  use  by  the  one  of  the  track  or  other  facilities 
of  the  other,  necessary  to  the  convenient  operation  of  its 
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road,  and,  therefore,  to  the  accommodation  of  the  public, 
will,  under  the  circumstances  presented  by  this  case,  be  con- 
trolled so  far  as  it  may  be  proper  to  do  so,  provided  that  it 
may  be  done  without  injustice  to  the  company  which  is 
required  to  furnish  the  facilities.  If  the  contract  in  question 
had  been  found  to  be  onerous  upon  and  injurious  to  the 
Erie  trust,  that  trust  would,  on  proper  application,  have 
been  released  from  it  or  relieved  by  re-adjustment,  accord- 
ing as  circumstances  might  have  required.  This  court  is 
not  bound  to  recognize  the  obligation  of  such  a  contract, 
where  it  is  injurious  to  the  trust  required  to  furnish  the 
facilities,  or  to  that  to  which  they  are  furnished,  and  it  will 
of  course  modify  it,  if  in  equity  it  ought  to  be  done  in  the 
interest  of  the  trust  to  which  the  facilities  are  furnished,  if 
it  can  be  done  with  due  regard  to  the  interest  of  the  other 
trust.  The  court,  of  course,  will  not  take  the  property  of 
one  railroad  company  for  the  benefit  of  another.  It  will 
not  require  the  receiver  of  one  railroad  company  to  furnish 
facilities  to  the  receiver  of  another  in  the  operation  of  the 
road  in  charge  of  the  latter,  to  the  detriment  of  the  trust  in 
the  hands  of  the  former ;  but,  if  there  be  necessity  for  so 
doing,  it  will  not  hesitate  to  modify  the  terms  on  which  the 
facilities  are  furnished,  wholly  ignoring,  if  need  be,  the 
bargain  made  between  the  two  insolvent  companies,  always 
taking  care,  however,  that  the  company  furnishing  the 
facilities  receives  due  compensation  therefor. 

It  is  urged  on  behalf  of  the  Erie  receiver,  that  the  order 
of  this  court  appointing  him,  recognizes  the  inviolability  of 
such  contracts.  It  provides  that  any  person  or  corporation 
having  a  contract  with  the  Erie  company  shall  be  at  liberty 
to  apply,  by  petition  in  the  suit  in  which  that  order  was 
made  or  by  independent  bill,  for  and  obtain  relief  and 
injunction,  if  entitled  thereto,  to  require  the  company  or  the 
receiver  to  refrain  from  violating  any  such  contract,  or  for 
any  other  relief  on  such  terms  as  the  chancellor  shall  think 
fit.     The  object  of  that  provision,  however,  was  to  maintain, 
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for  salutary  purposes  and  to  prevent  injustice,  the  power  of 
this  court  over  contracts  made  by  the  company. 

There  should  be  an  inquiry  into  the  merits  of  the  petition. 
It  will,  therefore,  be  referred  to  a  special  master  to  ascer- 
tain and  report  as  to  the  truth  of  its  statement  with  regard 
to  the  unfairness  of  the  contract  price  of  the  facilities  to  be 
furnished,  and,  also,  to  ascertain  and  report  whether  they 
can  and  ought  to  be  furnished  by  the  Erie  trust  at  a  lower 
rate,  and,  if  so,  at  what  rate. 


Nicholas  P.  Cort  and  others 

V. 

Mary  A.  Skillin  and  others. 

Where  it  is  sought  to  establish  a  trust  on  the  ground  of  mala  fides, 
the  fraud  must  be  proved. 

Creditors'  bill.    On  final  hearing  on  pleadings  and  proofs. 
Mr.  W.  P.  Wilson,  for  complainants. 
Mr.  R.  S.  Green,  for  defendants. 

The  Chancellor. 

The  complainants,  judgment  creditors  of  William  Skillin, 
seek  to  subject  to  the  payment  of  their  judgment  certain 
land  and  premises  in  the  city  of  Elizabeth  held  by  his  wife. 
The  money  with  which  the  land  was  purchased  and  the 
house  built  upon  it  was  derived  from  the  husband.  It  was 
part  of  the  purchase-money  received  by  him  for  a  house 
and  lot  owned  by  him.  He  sold  that  property  to  the  Cen- 
tral Railroad  Company  of  New  Jersey,  about  the  1st  of 
May,  1873,  for   $7,000  over  and  above  the    encumbrance 


2  Stew.]  FEBRUARY  TERM,  1878.  71 


Cort  V.  Skillin. 


upon  it.  He  used  part  of  the  proceeds  of  tlie  sale  in  pay- 
ing accrued  taxes  on  the  property,  and  in  paying  his  busi- 
ness debts,  and  the  rest  he  gave  to  his  wife,  for,  as  they  say, 
her  share  of  the  purchase-money.  With  the  money  (about 
$4,000)  which  she  so  received  from  him  she  bought  the 
land  in  question  in  this  suit,  and  built  a  dwelling-house 
upon  it.  They  allege  that  she  contributed  of  her  own 
money  to  the  building  of  the  house  which  was  on  the  prop- 
erty sold  to  fhe  railroad  company ;  that  the  money  which 
she  so  contributed  was  the  proceeds  of  her  own  industry,  in 
sewing  and  keeping  a  boarding-house,  and  that  the  $4,000, 
or  thereabouts,  paid  over  to  her  out  of  the  proceeds  of  the 
sale  of  the  property,  were  her  fair  share  of  the  purchase- 
money,  in  view  of  that  contribution. 

The  bill  is  filed  against  Skillin  and  his  wife.  It  prays 
answer  on  oath,  and  they  have  both  answered.  They  do 
not  state  in  their  answer  the  amount  of  money  contributed 
by  her,  nor  does  he  state  it  in  his  testimony.  She  was  not 
sworn  as  a  witness.  The  land  in  question  in  this  suit  was 
conveyed  to  her  on  or  about  the  2d  of  July,  1873.  The 
deed  to  her  therefor  was  recorded  on  that  day.  The  deal- 
ings between  the  complainants  and  Skillin,  out  of  which 
their  debt  arose,  did  not  commence  until  the  21st  of  that 
month.  His  business,  which  he  carried  on  in  the  city  of 
Elizabeth  from  1851  to  1874,  was  that  of  a  sheet-iron 
worker  and  tin  and  coppersmith,  and  he  dealt  in  and  set  up 
furnaces  and  ranges.  The  complainant's  debt  was  con- 
tracted for  goods  sold  to  him  in  his  business.  He  appears 
to  have  been  indebted  to  one  or  more  persons,  and  to  the 
firm  of  Phelps,  Dodge  &  Co.,  in  I^ew  York,  at  the  time 
when  his  wife  purchased  the  land  in  question,  but  it  does 
not  appear  that  he  was  unable  to  pay  all  his  debts.  If  he 
was  so,  the  persons  whom  he  then  owed  are  not  the  com- 
plainants in  this  suit.  The  money  received  by  him  for  liis 
property  from  the  railroad  company  was  his  own.  He  gave 
part  of  it  to  his  wife,  as  he  and  she  swear  in  their  answer, 
which  is  responsive  to  the  bill,  as  her  due. 
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Neither  the  answer  nor  the  proof  discloses,  indeed,  as 
before  stated,  the  amount  of  money  which  she  contributed 
to  the  building  of  the  house  on  the  property  sold.  It  appears, 
however,  that  he  gave  about  $4,000  of  the  money  received 
from  the  sale  to  her  for  her  own  use,  and  as  her  separate 
property.  There  is  no  proof  that  lie  did  so  with  a  view  to 
hindering,  delaying  or  defeating  his  existing  creditors,  or  in 
anticipation  of  incurring  indebtedness.  He  appears  to  have 
carried  on  his  business  until  he  was  incapacitated  from 
doing  so  by  the  loss  of  his  sight,  in  the  fall  of  1873.  When 
he  sold  the  property  to  the  railroad  company  his  business 
debts  amounted  to  about  $1,500,  and  there  were  then  du  ; 
to  him,  from  credits  in  his  business,  from  $5,000  to  $6,000, 
of  which  he  considered  from  one-half  to  two-thirds  good  and 
collectible,  and  there  is  no  evidence  that  he  was  not  war- 
ranted in  his  estimate,  although  those  credits  subsequently, 
by  reason  of  the  financial  panic,  became  worthless.  Out  of 
the  money  received  from  tlie  railroad  company  he  paid 
nearly  all  liis  debts.  He  owed  Phelps,  Dodge  &  Co.  about 
$600  on  the  Ist  of  May,  1873,  and  he  appears  to  have  paid 
them  at  least  $300  on  account,  previously  to  the  1st  of  July 
in  that  year,  and  the  amount  of  his  indebtedness  to  that  firm 
on  the  last-mentioned  day  was,  he  says,  about  $600.  He 
swears  that  he  was  entirely  solvent  then.  It  does  not  appear 
that  the  gift  to  his  wife  was,  at  the  time,  prejudicial  to  the 
rights  of  any  other  persons,  nor  in  meditation  of  any  fraud 
or  injury  to  any  one.  The  evidence  does  not  lead  to  the 
conviction  that  there  was  a  present  purpose  to  contract 
future  indebtedness,  the  payment  of  which  was  to  be  evaded 
or  hindered,  or  that  there  was  an}'^  other  fraudulent  design 
to  the  injury  of  creditors.  Carpenter  v.  Carpenter's  ex'rs,  12 
C.  JS.  Gr.  502.  There  is  no  direct  evidence  that  Mrs. 
Skillin  held  the  property  in  trust  for  her  husband.  The 
complainant's  rely  for  proof  of  a  trust  on  what  they  insist  is 
evidence  of  fraud.  But  there  is  no  proof  oi  mala  fides  in  the 
transaction.  There  is,  therefore,  no  proof  of  trust.  The 
bill  will  be  dismissed,  with  costs. 
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Matilda  C.  Bull,  executrix, 

V. 

Enos  W.  Titsworth  and  others. 


A  mortgagee  can  derive  no  advantage  from  a  covenant  of  assump- 
tion in  a  deed  if  the  covenant  be  invalid  between  the  parties  to  the 
■deed — e.  g.,  where  there  was  no  agreement  for  assumption,  and  though 
the  deed  contained  the  covenant,  and  was  delivered,  the  covenant 
escaped  the  notice  of  the  grantee,  it  being  inserted  in  an  unusual  place 
in  the  deed. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

3Ir.  R.  E.  Chetwood,  for  complainant. 

Mr.  J.  H.  Jackson,  for  Titsworth. 

The  Chancellor. 

The  complainant  prays  a  personal  decree  for  deficiency 
against  the  defendant,  Enos  W.  Titsworth.  She  bases  her 
claim  to  such  decree  on  an  assumption  on  the  part  of  Mr. 
Titsworth  to  pay  her  mortgage  contained  in  a  deed  from 
Caleb  B.  Reeve  and  wife  to  him.  The  proof  is  clear 
that  the  assumption  in  question  was  not  inserted  in  the 
deed  by  Tits  worth's  direction,  or  with  his  consent.  N'or 
was  it  part  of  the  agreement  made  on  the  purchase  of  the 
property.  It  appears  that  when  he  accepted  the  deed  he 
was  not  aware  that  it  contained  the  clause.  Though  he 
then  examined  the  deed  and  expressed  his  satisfaction  with 
it,  he  testifies  that  he  did  not  notice  the  agreement  of 
assumption.  It  w^as  not  in  the  part  of  the  deed  in  which 
such  an  agreement  is  usually  M^-itten,  at  the  end  of  the 
description  of  the  property,  but  in  a  part  where  it  is  very 
seldom  found,  among  the  covenants.  At  the  end  of  the 
description  there  was  a  statement  that  the  property  was  con- 
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veyed  subject  to  the  mortgage.  It  is  extremely  probable 
that  the  agreement  of  assumption  escaped  his  attention. 
When  he  subsequently  perceived  it  he  went  to  the  agent  of 
the  grantor,  through  whom  he  had  bought  the  property, 
and  complained  of  it,  and  he  then  declared  to  him,  as  he 
did  very  soon  afterwards  to  the  grantor,  that  he  would  not 
be  bound  by  it.  He  sought  to  rescind  the  contract  of  sale 
on  that  account,  offered  to  surrender  the  deed  to  the 
grantor  on  receiving  back  the  bond  (a  railroad  bond  of 
$1,000)  which  he  had  given  as  consideration  for  it,  and 
when  the  grantor  stated  that  he  was  unable  to  return  the 
bond  to  him,  he  offered  to  surrender  the  deed  on  receipt  of 
$50,  which  offer  the  grantor  declined. 

Under  the  circumstances  he  would  be  entitled  to  relief 
against  the  assumption  were  he  to  apply  to  this  court  to 
reform  the  deed  by  expunging  it.  The  complainant's  claim 
to  a  decree  for  deficiency  against  him  is  based  on  his 
liability  to  indemnify  his  grantor  against  the  mortgage. 
Inasmuch  as  that  liability  does  not  exist  in  equity,  the  com- 
plainant is  not  entitled  to  the  decree.  Croivell  v.  Hospital  of 
Saint  Barnabas,  12  C.  E.  Gr.  650. 


Ann  Louisa  Culver 

V. 

James  K.  Badger  and  others. 


An  assumption  of  a  mortgage  contained  in  a  deed  made  to  a  married 
woman,  without  her  knowledge  or  consent,  and  never  delivered  to  her, 
does  not  bind  her. 


Bill  for  decree  for  deficiency  on  a  mortgage.     On  final 
hearing  on  pleadings  and  proofs. 
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3f7\  J.  W.  Herbert,  Jr.,  for  complainant. 
Mr.  J.  R.  Hardenhergh,  for  Mr.  Badger. 

The  Chancellor. 

The  bill  is  filed  to  obtain  a  personal  decree  for  deficiency 
against  Jennie  K.  Badger,  a  married  woman,  and  Milton  F. 
King.  The  complainant  is  the  holder  of  a  mortgage  dated 
June  16th,  1870,  which  was  given  by  Sarah  Bonner  and  her 
husband  to  Delos  E.  Culver,  to  secure  the  payment  of 
$2,750,  with  interest.  The  mortgage  was  subsequently 
assigned  by  Culver  to  James  Mallory,  by  whom  it  was,  on 
the  13th  of  October,  1872,  assigned  to  the  complainant.  At 
the  time  when  it  was  assigned  to  the  complainant  the  mort- 
gaged premises  had  been  sold  under  foreclosure  of  a  prior 
mortgage  for  an  inconsiderable  sum,  not  sufiicient  to  pay 
that  encumbrance.  The  claim  of  liability  on  which  the 
complainant  bases  this  suit  is  founded  on  an  assumption  of 
the  mortgage  and  agreement  to  pay  it  contained  in  a  deed 
for  the  mortgaged  premises  from  James  II.  Fitzgerald  and 
his  wife  to  Mrs.  Badger,  dated  March  10th,  1871.  The 
property  was  conveyed  to  Fitzgerald  by  Sarah  Bonner  and 
her  husband,  by  deed  dated  September  1st,  1870,  and  Fitz- 
gerald thereby  assumed  and  agreed  to  pay  the  mortgage. 
After  the  conveyance  by  Fitzgerald  to  her,  Mrs.  Badger  and 
her  husband  conveyed  the  premises  to  Milton  T.  King,  by 
deed  containing  an  assumption  and  agreement  on  his  part 
to  pay  the  mortgage. 

Mrs.  Badger  has  answered,  and  testimony  has  been  taken 
in  support  of  her  answer.  By  her  answer  she  alleges  that 
she  never,  in  fact,  assumed  or  agreed  to  pay  the  mortgage  ; 
that  the  deed  from  Fitzgerald  to  her  was  never  delivered  to 
her,  and  was  executed  to  her  without  her  knowledge  or  con- 
sent; that  the  property  was  purchased  from  Fitzgerald  by 
her  husband,  who  paid  for  it  with  his  own  money;  that  he 
bought  it  without  her  knowledge,  and  for  his  own  purposes, 
and  that,  without  informing  lier  of  the  fact,  he  caused  the 
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deed  to  be  made  to  lier;  that  she  had  no  interest  whatever 
in  the  premises,  and  had  no  knowledge  of  the  covenants 
contained  in  the  deed ;  that  she  never  read  the  deed,  and 
does  not  remember  that  she  ever  saw  it ;  that  she  never  had 
possession  of  the  premises,  nor  derived  any  revenue  from 
them,  but  that  her  husband  had  the  exclusive  control  of 
them,  and  appropriated  all  the  revenues  and  benefits  thereof 
to  his  own  use ;  and  further,  that  he  never  informed  her 
that  the  deed  had  been  made  to  her  until  the  time  w^hen  the 
conveyance  was  made  to  King,  and  that  he  never  informed 
her  of  the  agreement  of  assumption  and  payment  therein 
contained.  She  further  says,  that  when  she  executed  with 
her  husband  the  deed  to  King,  she  did  so  at  the  request  of 
and  for  her  husband,  and  presumed  at  the  time  that  she  was 
thereby  merely  joining  him  in  the  way  in  which  she  had 
frequently  before  then  done  in  the  conveyance  of  property 
owned  by  him,  and  the  title  whereto  was  held  by  him ;  that 
she  received  no  part  of  the  consideration  of  the  sale  and 
conveyance  to  King,  and  that  she  considered  the  property  to 
be  her  husband's,  and  paid  no  attention  to  the  terms  or  con- 
ditions of  the  sale. 

The  testimony  of  Mrs.  Badger  and  her  husband  fully  sus- 
tains the  answer.  The  complainant's  claim  against  Mrs. 
Badger  is  one  which  can  only  be  enforced  in  equity.  Klap- 
worth  V.  Dressier,  2  Beas.  62.  It  stands  or  falls  with  Fitz- 
gerald's right  to  be  indemnified  by  her  against  his  liability 
in  his  assumption  of  and  agreement  to  pay  the  complain- 
ant's mortgage.  His  claim  to  indemnity  depends  on  whether 
she  accepted  the  deed  from  him  to  her.  The  proof  is,  that 
she  never  did,  in  fact,  accept  it.  It  was  never  delivered  to 
her,  nor  to  any  person  for  her  who  was  authorized  to  receive 
it  for  her.  The  transaction  from  which  it  arose,  and  of 
which  it  constituted  a  part,  was  wholly  between  her  husband 
iind  Fitzgerald.  She  neither  paid  nor  furnished  any  part 
of  the  consideration  of  the  deed.  Her  husband  paid  or  fur- 
nislicd  the  whole,  and  took  the  deed  in  her  name  for  his 
benefit.     She    was,    under    the    circumstances,    merelv   an 
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involuntary  trustee  of  the  legal  title  of  the  property  for 
him      If  the  conveyance  to  her  were  regarded  as  a  gift  to 
her  from  her  husband,  (which  it  appears  not  to  have  been, 
in  fact,)  she  does  not  appear  to  have  accepted  it  with  the 
knowledp-e  of  the  assumption  which  it  contained.     But  it  is 
uro-ed  thlt  her  acceptance  will  be  presumed  from  the  fact 
that  she  conveyed  the  property  to  King.     The  presumption, 
however,  may  be  rebutted;  and  it  is  evident  that  the  con- 
veyance  was    under   circumstances  which   forbid  the   pre- 
sumption.    She  was  acting  merely  as  her  husband's  trustee 
of  the  title  in  making  the  conveyance  to  King,  and  was  not, 
in  fact,  aware  of  the  existence  of  the  assumption  m  the 
deed  to  her.     As  between  her  and  Fitzgerald  there  was  no 
assumption.     There  is  no  liability  on  her  part  to  the  com- 
plainant.    Crowell  V.  Hospital  of  St  Barnabas,  12  C.  J^.  (rr. 
650;    Van  Horn  v.  Powers,  11  C.  E.  Gr.  257;  Lawrence  v. 
Fmch   2  G  K  Gr.  234.    Under  the  circumstances,  she  is  not 
entitled  to  costs. 


William  L.  Dayton 

V. 

John  B.  Quigley  and  others. 

The  by-laws  of  a  board  of  managers  of  city  water  works  for  the 
supply  of  water  to  the  citizens  on  compensation,  must  be  reasonable 
and  where,  under  a  regulation  to  secure  water  rent,  the  board  refused 
to  supply  water  to  premises  on  the  application  of  the  owner,  basmg 
such  refusal  on  the  ground  that  the  tenant  of  the  premises  was  m 
arrears  for  water  furnished  him  while  occupying  premises  owned  by 
another  landlord,  the  board  is  enjoined  from  continuing  such  refusal. 

Bill  for  injunction.     On  order  to  show  cause. 
Mr.  W.  L.  Dayton,  in  pro.  pers. 
Mr.  E.  E.  Green,  for  defendants. 
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The  Chancellor. 

This  suit  is  instituted  to  obtain  relief  from  the  action  of 
the  board  of  water  commissioners  (the  defendants)  of  the 
city  of  Trenton,  injurious  to  the  complainant.  The  action 
complained  of  is  the  refusal  of  the  commissioners  to  furnish 
water  to  the  premises  of  the  complainant  (a  dwelling-house), 
in  the  city  of  Trenton,  iu  the  occupation  of  Isaac  Blew,  his 
tenant  thereof,  unless  the  complainant  will  pay  a  debt  due 
to  the  city  from  Blew  for  water  furnished  to  him  at  another 
house  in  the  city,  not  owned  by  the  complainant,  and  of 
which  Blew  was  tenant.  The  defendants  base  their  action 
on  a  rule  of  the  board  which  provides  that  "  water  rents 
shall  be  payable  half-yearly  in  advance,  on  the  first  days  of 
April  and  October.  If  not  paid  in  twenty  days  thereafter 
five  per  cent,  in  addition  will  be  charged,  and  if  not  paid 
with  the  addition  in  two  months,  the  attachment  will  be  cut 
off  until  the  rent,  all  expenses  of  cutting  ofi:*  and  putting 
on,  and  the  rent  in  advance  for  an  additional  half  year  be 
paid." 


Note. — A  water  works  company  may  establish  reasonable  regulations 
for  the  government  of  consumers,  but  a  capricious  and  oppressive 
attempt  to  afiect  the  value  of  property  by  refusing  to  supply  the 
owner,  would  be  a  plain  abuse  of  the  franchise.  Lumbard  v.  Stearns,  4 
Cush.  {Mass.)  60. 

A  water  comjDany  is,  for  its  protection,  entitled  to  lay  its  own  pipes 
in  a  consumer's  premises.     Hale  v.  Houghton^  8  Mich.  458. 

If  water  supplied  to  a  public  fountain  be  limited  to  a  particular  use, 
all  persons  must  conform  thereto.  Htldreth  v.  Ac/amson,  8  C.  B. 
[N.S.).b^1. 

What  constitutes  a  "domestic"  use,  see  Busby  N.Chesterfield  TForA-.^, 
EL  Bl.  &  El.  176.  And  a  "  hotel."  Cromwell  v.  Stephens,  3  Abb.  Pr.  [N. 
S.)  26.     And  a  "  tenement."      Young  v.  Boston,  104  Mass.  95. 

Equity  cannot  compel  a  water  company  to  furnish  water  to  any  par- 
ticular person,  because  there  is  no  mutuality,  and  such  person  cannot 
be  compelled  to  use  it.  Weale  \.West  Middlesex  Co.,  1  J.  &  W.  358,  374, 
Lord  Eldon. 

The  rule  as  to  gas  companies  is  the  same.  Paterson  Gas  Co.  v.  Brady, 
3  Dutch.  245. 

Even  where  such  company  is  a  monopoly.  Hoddeson  Gas  Co.  v.  Hasel- 
wood,  6  C.  B.  [N.  S.)  239.  Contra,  Shepard  v.  Milwaukee  Co.,  6  Wis.  539, 
15  Wis  318 ;   Gas  Light  Co.  v.  Colliday,  25  Md.  1. 
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The  rule  does  not,  by  its  terms,  warrant  the  action  of  the 
commissioners  in  the  case  under  consideration.  Obviously, 
the  provision  for  cutting  oft' the  attachment  has  reference  to 
the  premises  in  respect  of  which  the  rent  in  arrears  is  due. 
But  if  the  rule  were  applicable,  it  would  be  manifestly 
unreasonable  and  oppressive.  The  water  works  belong  to 
the  municipality,  and  are  for  the  benefit  of  the  inhabitants 
of  the  city.  The  inhabitants  are  entitled  to  the  use  of  the 
water  on  compliance  with  reasonable  regulations.  The  use 
of  the  water  for  the  complainant's  tenants  is  necessary  to 
the  full  enjoyment  by  him  of  his  property.  To  refuse  to 
furnish  water  to  his  tenant  there  unless  the  complainant 
pays  a  debt  due  from  the  tenant  to  the  city  for  water 
furnished  to  him  elsewhere,  on  premises  not  belonging  to 
the  complainant,  would,  obviously,  be  to  compel  him  to  pay 
the  tenant's  debt  as  a  condition  precedent  to  obtaining  the 
water  for  his  premises  while  occupied  by  the  tenant.  The 
commissioners  are  the  agents  of  the  city.  They  have,  it  is 
true,  by  virtue  of  the  provisions  of  the  "  act  to  authorize  the 


But  a  mandamus  may  be  granted  compelling  a  company  to  furnish 
gas  to  any  one  offering  to  comply  with  the  company's  rules.  People  v. 
Manhattan  Gas  Co.,  45  Barb.  (N.  Y.)  136. 

Eeasonable  rates  may  be  fixed  in  payment  of  water  supplied.  Parker 
V.  Boston,  1  Allen  361  ;  Cromwell  v.  Stephens,  3  Abb.  Pr.  {N.  S.)  26  ;  see 
Allentown  v.  Henry,  73  Pa.  St.  404. 

But  no  unreasonable  regulations  can  be  enforced  as  against  a  con- 
sumer. Thus,  a  person  occupying  with  his  family  a  suite  of  rooms  in 
a  building  also  occupied  by  other  families,  and  having  separate  water 
attachments,  connected  with  a  pipe  which  supplied  the  whole  build- 
ing, and  on  which  pipe  a  meter  was  fixed,  can,  by  injunction,  restrain 
the  company  from  cutting  off  his  supply  because  he  insists  upon  pay- 
ing for  thp  water  used  by  himself,  rather  than  having  the  owner  of  the 
whole  building  pay  therefor,  in  accordance  with  a  rule  of  the  com- 
pany.     Young  V.  Boston,  104  Mass.  95. 

A  company  having  the  right  to  cut  off  water  from  any  consumer,  on 
failure  to  pay  in  advance,  notified  all  of  them  that  after  March  1st  the 
rates  would  be  raised  from  $10  to  $12.  On  March  1st  P.  tendered  $10 
for  the  ensuing  year,  which  the  company  refused  to  receive,  but 
allowed  the  water  to  run  upon  P.'s  premises  for  the  next  two  years. — 
Held,  that  tliey  could  recover  only  $20,  because  they  might  have  cut 
off  the  supply  on  March  1st.     Aqueduct  Co.  v.  Page,  52  N'.  H.  472. 

If  a  gas  company  supplies  a  consumer,  notwithstanding  a  former 
indebtedness,   they   are  not  afterwards   estopped    irom    rejecting   his 
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president  and  directors  of  the  Trenton  Water  Works  to 
convey  their  works  and  franchises  to  the  city  of  Trenton, 
and  to  provide  for  the  management  of  said  works,"  (P,  L. 
1859,  p.  43)  "  power  and  authority  to  regulate  the  supply 
and  use  of  the  water,  to  fix  the  prices  for  the  same,  and  the 
times  of  payment,  to  make  and  prescribe  such  rules,  regula- 
tions, conditions,  and  restrictions  as  they  may  deem 
necessary  or  expedient,  with  reference  to  the  use  and  mode 
of  drawing  the  water,  the  collection  of  water  rents,  and  the 
mode  of  enforcing  such  collection,  and  to  impose  such 
penalties,  in  addition  to  cutting  ofi'  the  water,  as  they  may 
deem  expedient,  for  the  violation  of  such  rules  and  restric- 
tions." The  regulations,  however,  must  be  reasonable.  1 
BiUon  on  Mini.  Corp.,  §§  253,  254. 

The  refusal  to  furnish  the  water  to  the  complainant  is, 
under  the  circumstances,  unjustifiable,  and  is  an  injury  for 
which  he  is  entitled  to  relief  in  this  court.     High  on  Inj. 

§787. 

The  order  to  show  cause  will  be  made  absolute,  and  an 
injunction  as  on  final  hearing  (the  cause  having  been  by 
consent  submitted  for  decision  on  the  case  made  by  the  bill), 
will  be  issued  accordingly.  The  complainant  is  entitled  to 
costs. 


application  on  account  of  such  indebtedness.  People  v.  Manhattan  Gas 
Co.,  45  Barb.  136. 

A  gas  company  cannot  cut  off  the  supply  of  gas  to  a  building 
because  of  arrears  for  gas  due  from  former  occupants  of  the  premises. 
Moret/  V.  Metropolitan  Gas  Co.,  6  Jones  &  Spen.  {N.  Y.)  185. 

A  surety  for  the  payment  of  gas  bills  of  C.  is  not  liable  for  gas  con- 
sumed by  a  subsequent  occupant  of  the  same  premises.  Manhattan 
Gas  Co.  V.  Ehj,  39  Barb.  174. 

A  consumer  owning  two  buildings,  separately  supplied  and  with 
independent  meters,  cannot  be  cut  off  as  to  one  building  because  of 
his  refusal  to  pay  an  excessive  bill  for  gas  supplied  to  the  other.  Gas 
Light  Co.  V.  Colliiiay,  25  Md.  1. 

For  the  rule  of  damages  in  such  cases,  see  Jbid. ;  Shepard  v.  Milwaukee, 
15  Wis.  318. 

An  injunction  is  the  proper  mode  of  relief.  Cromwell  Y.Stephens,  2 
Daly  [N.  Y.)  15 ;  Young  v.  Boston,  104  Mass.  95  ;  see  Weale  v.  West  Middle- 
sex Co.,  ubi  supra. 
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Mackie  v.  Mackie. 
SiMON"  F.  Mackie  and  others 

V. 

George  B.  Mackie  and  others. 

Relief  granted  against  a  decree  of  this  court  confirming  a  commis- 
sioner's report  in  partition,  on  the  ground  of  mistake  or  misunder- 
standing as  to  the  effect  of  a  proposition  for  exchanging  the  shares 
allotted  to  the  parties,  in  consideration  of  which  all  opposition  to  con- 
firming such  report  was  withdrawn. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  F.  Randolph^  for  complainants. 
Mr.  John  Linn,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  a  decree  of  this  court 
confirming  a  partition  of  land  in  Hudson  county,  and  the 
ground  of  relief  is,  that  the  opposition  to  making  the  decree, 
which  opposition  had  been  begun  by  a  petition  to  this  court 
presented  in  behalf  of  the  guardian  ad  litem  of  two  of  the 
complainants  in  this  suit,  who  were  infants,  was  withdrawn 
under  an  agreement  between  the  guardian  and  Simon  F. 
Mackie  of  the  one  part,  and  two  of  the  defendants  herein  of 
the  other  part,  by  which  an  exchange  of  parcels  allotted  to 
the  latter  for  parcels  allotted  to  the  former  in  the  partition 
was  provided  for,  which  obviated  the  objections  made  by  the 
former  to  the  partition.  This  agreement  was  contained  in 
a  letter.  There  can  be  no  question  that  it  was  accepted  in 
behalf  of  the  complainants  in  this  suit,  and  in  view  of  it, 
and  only  in  view  of  it,  the  opposition  to  the  confirmation 
was  withdrawn.  The  concluding  statement  of  the  letter  is 
as  follows : 

"  The  conditions  on  which  we  propose  these  exchanges,  and  on  which 
we  will  hand  you  a  written  agreement  or  undertaking  to  make  them, 
6 
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are :  That  all  objections  to  the  commissioners'  report  be  withdrawn, 
and  that  Simon  F.  Mackie,  Schuyler  L.  and  Euphemia  E.  W.,  and 
Robert  J.  D.  Mackie  through  his  guardian,  William  Man,  Esq.,  move 
and  press  for  the  confirmation  of  the  commissioners'  report,  not  only 
literally,  but  also  in  the  spirit  and  with  the  intentions  of  the  said  com- 
missioners (Brown,  Jennins  and  McSherry),  in  making  the  said  shares 
and  divisions." 

It  is  not  surprising  that  the  parties  to  whom  the  letter 
was  addressed  should  have  regarded  the  words,  "  not  only 
literally,  but  also  in  the  spirit  and  with  the  intentions  of  the 
commissioners,"  in  the  connection  in  which  they  were  used, 
as  mere  verbiage,  and  attributed  no  significance  to  them.  It 
appears,  however,  that  they  were  intended  to  express  an 
important  condition.  The  parties,  therefore,  did  not  fully 
understand  each  other.  Each  is  now  willing  to  carry  out 
the  agreement  as  he  understood  it,  but  neither  party  is 
willing  to  carry  it  out  as  the  other  understood  it. 

The  relief  prayed  for  should  be  granted,  but  without  costs. 


William  Warwick 

V. 

Enoch  A.  Ely  and  others. 


A  mortgage  for  $5,000  was  given  by  E.  on  two  hundred  acres  of 
land.  Afterwards  E.  sold  twenty-one  acres  thereof  to  J.,  who  expressly 
assumed  and  agreed  to  pay  the  $5,000  mortgage,  and,  also,  gave  to  E. 
a  mortgage  for  $4,000  to  secure  part  of  the  purchase-money.  E.  then 
conveyed  nineteen  additional  acres  to  J.,  with  a  stipulation  in  his  deed 
that  E.  should  hold  the  nineteen  acres  as  further  security  for  the 
$5,000  mortgage.  W.  holds  both  mortgages  by  assignment. — Held, 
that  the  tract  of  twenty-one  acres  must  be  sold  before  that  of  nine- 
teen acres  in  order  to  satisfy  the  $5,000  mortgage,  and  that  the  agree- 
ment in  the  deed  for  the  nineteen  acres  was  solely  for  E.'s  security, 
and  does  not  enure  to  the  benefit  of  W.,  the  holder  of  the  $4,000 
mortgage,  as  between  him  and  a  subsequent  purchaser  of  both  tracts. 
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Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  S.  M.  Schcmck,  for  complainant. 

3Ir.  J.  Wilson,  for  Enoch  A.  Ely  and  wife. 

The  Chancellor. 

On  the  30th  of  March,  1869,  Enoch  A.  Ely  was  the  owner 
in  fee  of  a  farm  of  about  two  hundred  acres  in  Mercer 
county.  On  that  day  he  gave  a  mortgage  for  $5,000  and 
interest  upon  the  whole  property  to  Paul  Tulane. 

On  the  iWth  of  February,  1872,  he  conveyed  a  tract  of 
twenty-one  acres,  part  of  the  farm,  to  John  W.  Ely,  subject 
to  the  mortgage  of  Tulane,  which  the  grantee  thereby 
assumed  to  pay  and  discharge  in  full,  it  having  been  com- 
puted and  allowed  to  him  as  so  much  of  the  consideration 
($15,000)  of  the  conveyance  to  him.  To  secure  the  pay- 
ment of  $4,000  more  of  the  purchase-money,  John  W.  Ely, 
on  the  same  day,  gave  to  Enoch  A.  Ely  a  mortgage  for  that 
sum  and  interest,  on  the  tract  so  conveyed  to  him. 

On  the  12th  day  of  March,  1874,  Enoch  A.  Ely  conveyed 
to  him  another  tract  out  of  the  farm,  a  parcel  of  nineteen 
acres.  The  deed  for  this  tract  contains  the  following  agree- 
ment : 

"  And  it  is  agreed  between  the  parties  to  this  deed  that  the  said 
Enoch  A.  Ely  holds  the  land  hereby  conveyed  as  surety  for  the  more 
sure  payment  of  the  mortgage  of  $5,000  referred  to  in  the  said  deed  for 
twenty-one  acres  (reference  is  made  to  the  deed  from  Enoch  A.  Ely 
and  wife  to  John  W.  Ely  for  that  land),  and  which  said  mortgage  said 
John  W.  Ely  assumed  and  agreed  to  pay  off  and  discharge.  It  is 
understood  that  the  land  hereby  conveyed  is  to  be  free  from  all 
encumbrances  upon  the  payment  of  the  said  mortgage  by  the  said 
John  W.  Ely,  his  heirs  and  assigns." 

On  the  20th  of  April,  1876,  John  W.  Ely  conveyed  both 
of  the  tracts  so  conveyed  to  him  to  Alice  Amanda  Ely,  wife 
of  Enoch   A.    Ely.      The   conveyance   to    her   was    made 
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expressly  subject  to  the  two  mortgages  above  mentioned. 
The  complainant  is  the  holder,  by  assignment,  of  both  of 
the  mortgages.  On  the  27th  of  December,  1869,  previously 
to  the  execution  of  the  above-mentioned  deeds,  Enoch  A. 
Ely  and  his  wife  conveyed  another  part  (about  fifteen  acres) 
of  the  farm  to  Thomas  Lowry,  and  on  the  11th  of  February, 
1870,  (also  previously  to  the  making  of  those  deeds)  he  con- 
veyed another  part  of  the  farm,  about  six  acres,  to  Lowry. 
By  the  last-mentioned  deed  he  agreed  to  discharge  the  land 
thereby  conveyed  from  the  encumbrance  of  the  Tulane 
mortgage. 

On  the  8th  of  August,  1872,  Enoch  A.  Ely  and  his  wife 
conveyed  to  Thomas  Page  Goodlier  another  part  (about  two 
acres  and  a  half)  of  the  farm.  The  question  presented  for 
consideration  is  as  to  the  order  in  which  the  two  tracts  of 
twenty-one  and  nineteen  acres  respectively  shall  be  sold  to 
pay  the  Tulane  mortgage.  By  the  deed  to  him  for  the 
twenty-one  acres,  John  W.  Ely  assumed  the  payment  of  the 
Tulane  mortgage,  and  expressly  agreed  to  pay  it  off.  The 
tract  of  nineteen  acres  was  conveyed  to  him  subsequently. 
By  the  deed  for  that  tract  he  agreed  that  the  grantor  should 
hold  it  as  security  for  the  Tulane  mortgage,  and  it  Avas 
further  agreed  between  the  parties  to  the  deed  that  the  land 
was  conveyed  free  from  all  encumbrance  except  that  mort- 
gage. The  effect  of  this  agreement  was  that  the  nineteen 
acres  should  stand  as  security  in  the  hands  of  the  grantee, 
for  the  Tulane  mortgage  ;  that  is  to  say,  that  it  should  be  to 
the  grantor  additional  security  that  the  grantee  would  fulfill 
his  agreement  made  in  the  previous  conveyance  to  him  of 
the  tract  of  twenty-one  acres.  As  between  Enoch  A.  Ely 
and  John  W.  Ely's  grantee,  the  former  has  a  clear  right  to 
have  both  tracts  sold,  if  necessary,  to  raise  the  money  due 
on  the  Tulane  mortgage,  for  both  are  expressly  pledged  to 
that  object. 

John  W.  Ely's  grantee  took  title  from  him  to  the  tract 
of  twenty-one  acres  with  full  kaowledge  that  the  land  was 
not   only   subject   to   the    Tulane    mortgage,  but  that,  on 
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the  conveyance  to  John  W.  Ely,  he  had  assumed  the  full 
payment  of  that  mortgage  in  discharge  of  so  much  of  the 
purchase-money  which  he  had  agreed  to  pay  for  the  land. 
The  fact  that  on  the  conveyance  of  the  tract  of  nineteen 
acres  to  John  W.  Ely,  it  was  expressly  agreed  that  the 
grantor  should  hold  that  land  as  further  security  for  the 
payment  by  John  W.  Ely,  his  heirs  and  assigns,  of  the 
Tulane  mortgage,  to  which  it  was  already  subject,  did  not 
shift  the  burden  of  discharging  the  Tulane  mortgage  from 
the  tract  of  twenty-one  acres  to  the  tract  of  nineteen  acres. 
Both  tracts  are  subject  to  the  Tulane  mortgage,  while  the 
former  is  alone  subject  to  the  |4,000  mortgage.  Mrs.  Ely, 
as  the  owner  of  both  tracts,  claims  the  right  to  have  the 
tract  of  twenty-one  acres  sold  first.  The  complainant 
objects  to  this  order  of  sale.  His  objection  must  be  based 
on  the  ground  that  if  it  be  decreed  that  the  tract  of  nineteen 
acres  shall  be  first  sold  to  pay  the  Tulane  mortgage,  the 
security  of  the  |4,000  mortgage  held  by  him,  and  which  is 
on  the  lot  of  twenty-one  acres  alone,  will  be  greatly  strength- 
ened. Mrs.  Ely,  when  she  took  her  conveyance  of  both  lots, 
had  a  right  to  rely  for  her  protection  against  the  encum- 
brance of  the  Tulane  mortgage  on  the  tract  of  nineteen 
acres,  upon  the  eflfect  of  the  agreement  to  pay  the  Tulane 
mortgage  which  was  made,  by  John  W.  Ely  on  taking  the 
conveyance  of  the  tract  of  twenty-one  acres,  which  was  to 
make  that  tract  liable  to  be  sold  before  the  tract  of  nineteen 
acres  to  pay  that  mortgage.  Wyckojf  v.  Davis,  3  Gr.  Ch. 
224;  Black  v.  Morse,  3  Hal  Ch.  509;  HilVs  adm'r  v. 
Mc  Carter,  12  C  K  Gr.  41. 

The  mortgage  of  $4,000  was  taken  by  Enoch  A.  Ely  on 
the  tract  of  twenty-one  acres,  and  it  is  a  lien  on  no  other 
part  of  the  farm.  He  held  it  subject  to  the  agreement  of 
the  mortgagor  to  pay  off  the  Tulane  mortgage.  His 
assignee,  the  complainant,  so  holds  it,  also.  The  complain- 
ant has  no  equity  to  throw  the  burden  of  the  $4,000 
mortgage  on  the  tract  of  nineteen  acres  in  exoneration  of 
the  tract  of  twenty-one  acres.     The  fact  that  it  was  agreed 
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between  Enoch  A.  Ely  and  John  W.  Ely  that  the  former 
should  hold  the  tract  of  nineteen  acres  as  further  or  addi- 
tional security  for  the  payment  by  the  latter  of  the  Tulane 
mortgage,  gives  him  no  equity  to  have  that  land  sold  first. 
The  equity  is  the  other  way.  The  decree  will  provide  that 
the  tract  of  twenty-one  acres  shall  be  sold  first  to  pay  the 
Tulane  mortgage. 


Martha  A.  Halsted,  administratrix,  &c., 

V. 

Thomas  M.  Tyng. 

1.  An  order  in  a  suit  for  an  account,  "  that  defendant  attend  and  h& 
examined  under  oath  touching  the  account,"  does  not  authorize  or 
legalize  his  examination  if  he  is  rendered  incompetent  as  a  witness  by 
the  death  of  the  complainant  after  the  entry  of  the  order  and  before 
the  examination. 

2.  In  all  matters  of  account,  the  party  who  produces  vouchers  in 
support  of  his  account,  produces  them  at  his  peril,  and  the  master  is 
bound  to  admit  them  in  evidence  unless  the  other  side  can  lay  a 
reasonable  ground  to  show  that  the  voucher  in  question  can  be 
impeached,  of  which  the  master  is  to  judge  and  then  to  require 
evidence  in  regard  to  it,  if  he  thinks  proper.  Of  course,  if  the  master 
doubts  the  payment,  he  may  require  proof  besides  the  voucher. 


On  exceptions  to  master's  report. 
Mr.  C.  Borcherling,  for  the  exceptant. 
Mr.  Thomas  M.  Tyng,  in  2^ro.  pers. 

The  Chancellor. 

By  a  decree  made  in  this  cause  on  the  29th  of  June,  1867^ 
in  the  life-time  of  the  complainant's  intestate,  Oliver  S.  Hal- 
sted, Jr.,  who  was  then  the  complainant  in  the  cause,  it  was 
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decreed  that  the  defendant  should,  within  ten  days  after  the 
service  of  a  copy  of  the  decree  upon  him  or  his  soUcitor, 
render  to  Ohver  S.  Halsted,  Jr.,  a  just  and  correct  account 
of  all  the  moneys  expended  by  him  upon  the  torpedo-boat 
and  apparatus,  which  were  the  subject  of  the  litigation,  or 
relating  thereto,  for  the  purpose  of  completing  or  testing 
the  boat,  with  copies  of  the  vouchers,  and  that  it  be  referred 
to  Staats  S.  Morris,  Esq.,  one  of  the  masters  of  this  court, 
to  take  and  state  an  account  between  the  defendant  and 
Oliver  S.  Halsted,  Jr.,  of  the  amount  due  to  the  defendant 
for  his  said  payments,  including  his  commissions,  as  pro- 
vided for  in  the  contract  between  them,  and  interest  thereon, 
and  that  within  ten  days  after  the  rendering  of  such  account 
the  defendant  should  cause  the  master  to  designate  a  day 
and  place  for  the  purpose,  and  should  appear  in  person  with 
the  original  vouchers  before  the  master  at  such  time  and 
place,  upon  eight  days'  notice  to  Oliver  S.  Halsted,  Jr.,  or 
his  solicitor,  and  be  examined  under  oath  touching  such 
account,  and  that  the  master  report  to  this  court  the  sum 
found  due  by  him  with  all  convenient  speed. 

Subsequently,  and  before  the  account  was  taken,  Mr. 
Halsted  died,  and  the  suit  having  been  after  his  death 
revived  in  the  name  of  his  administratrix,  the  defendant 
rendered  the  account  in  June,  1876,  and  caused  the  master 
to  designate  a  day  and  place  for  appearing  before  him  and 
being  examined  in  reference  thereto,  and  the  taking  of  the 
account  was  entered  upon  by  the  master  according  to  such 
appointment.  At  the  taking  of  the  account  before  the 
master,  the  defendant  offered  himself  as  a  witness,  and  was 
sworn  and  examined  in  his  own  behalf.  He  offered  and 
proved  (but  only  by  his  own  oath)  numerous  vouchers,  and 
a  demand  based  on  them  of  $6,194.96  with  interest,  amount- 
ing, at  the  date  of  the  report,  to  $11,234.78.  The  defendant 
relied  upon  his  own  testimony  (there  w^as  no  other  evidence 
except  that  and  the  vouchers)  for  the  proof  of  all  matters 
not  contained  in  the  vouchers,  but  which  it  was  necessary 
to  prove ;    as,  for  example,  to  establish  the  fact  that  the 
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money  had  been  expended  on  account  of  the  vessel,  where 
the  voucher  itself  was  silent  on  the  subject.  The  complain- 
ant did  not  call  the  defendant  as  a  witness,  but,  by  her 
counsel,  objected,  both  before  and  after  he  gave  his  testi- 
mony, to  his  competency  as  a  witness  in  his  own  behalf. 
She  also,  by  her  counsel,  objected  to  the  admission  of  the 
vouchers  as  evidence,  unless  proved  by  competent  evidence. 
The  master  having  received  the  testimony  of  the  defendant, 
and  having  admitted  the  vouchers  without  other  proof  than 
the  defendant's  testimony  in  regard  to  them,  under  objec- 
tion on  the  part  of  the  complainant,  the  complainant 
declined  to  produce  any  evidence,  and  the  master  thereupon 
reported  on  the  evidence  as  it  stood  before  him,  and  so 
referred  the  question  of  the  competency  of  the  defendant's 
testimony  and  the  admissibility  of  the  vouchers  without 
other  proof  than  the  defendant's  testimony,  to  this  court. 
The  defendant,  at  the  time  when  the  account  was  takeji, 
w^as  not  competent  to  testify  in  the  suit  in  his  own  behalf, 
for  Mr.  Halsted  had  died,  and  the  suit  stood  revived  in  the 
name  of  his  personal  representative.  Laiining  v.  Laiining, 
adrn'r^  2  C.  E.  Gr.  228.  But  he  claims  that  by  the  terms  of 
the  decree  he  was  rendered  competent  to  testify  upon  the 
taking  of  the  account  in  reference  to  his  charges  therein. 
The  decree,  however,  directs  not  that  he  shall  testify  in  his 
own  behalf  on  the  accounting,  but  that  he  shall  "  attend 
and  be  examined  under  oath  touching  the  account."  When 
tJtie  decree  was  made  the  defendant  was  a  competent  witness 
in  his  own  behalf  in  the  cause.  The  object  of  the  provision 
just  quoted  was  to  secure  to  the  complainant  in  the  cause 
the  opportunity  of  examining  the  defendant  as  to  the 
charges  in  his  account. 

As  the  case  then  stood,  Mr.  Halsted  being  then  alive,  the 
defendant  was  of  course  competent  to  testify  in  his  own 
behalf  on  such  examination.  But  Mr.  Halsted  having  died, 
and  the  suit  having  been  revived  in  the  name  of  his  personal 
representative  when  the  account  was  taken,  the  defendant 
was  not  competent  to  testify  for  himself  in  the  cause,  except 
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as  to  the  loss  of  an  instrument  or  to  prove  small  items  of 
his  account  for  which  he  had  no  voucher,  up  to  a  limited 
amount  in  the  aggregate.  If  he  had  been  examined  by  the 
complainant  on  the  accounting,  he  might  have  been  cross- 
examined  in  his  own  behalf  for  the  purpose  of  making 
explanations  or  of  making  such  statements  as  might  prevent 
misunderstanding  or  rebut  any  unfair  inference  that  might 
arise  from  his  answer,  but  not  as  to  any  matter  other  than 
such  as  he  might  have  been  examined  upon  in  his  examina- 
tion by  the  complainant.  Jackson  v.  Jackson's  ex'r,  2  (xr.  Ch. 
96.  He  could  not  have  been  permitted  to  go  out  of  the 
facts  to  which  he  might  have  been  examined  by  his  adversary 
and  make  evidence  for  himself,  Campbell  v.  CampbeWs  ex'r, 
4  Hal.  Ch.  738,  743.  The  report,  so  far  its  conclusion 
depends  on  the  defendant's  testimony,  cannot  be  sustained. 
The  defendant,  however,  introduced  vouchers  for  almost  all 
of  the  payments.  They  were  objected  to  by  the  complain- 
ant's counsel,  on  the  ground  that  they  had  not  been  duly 
proved,  the  only  proof  in  reference  to  them  being  the 
defendant's  testimony.  Vouchers  are  prima  facie  evidence 
of  disbursements.  The  rule  in  respect  to  the  receipt  of 
them  on  an  accounting  has  been  laid  down  to  be,  that  in  all 
matters  of  account  the  party  who  produces  the  vouchers  in 
support  of  the  account  produces  them  at  his  peril,  and  the 
master  is  bound  to  admit  them  in  evidence,  except  the  other 
side  can  lay  a  reasonable  ground  to  show  that  the  voucher 
in  question  can  be  impeached,  of  which  the  master  is  to 
judge  and  then  to  require  evidence  in  regard  to  it  if  he  thinks 
proper.  Hof man's  Office  of  Masters  in  Chancery  81 ;  Bennefs 
Bract,  in  the  Master's  Office  85.  Of  course,  if  the  master 
doubts  the  payment,  he  may  require  proof  besides  the 
voucher.  The  voucher,  however,  cannot  of  itself  be  suffi- 
cient proof  of  payment  if  it  does  not  show  for  w4iat  or  on 
what  account  the  money  was  paid. 

There  was  a  mistake  as  to  the  law  on  both  sides  in  this 
case.  The  defendant  was  in  error  as  to  his  right  to  testify 
in  his  own  behalf,  and  the  complainant,  as  to  the  incompe- 
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tency  of  the  vouchers  as  evidence  without  proof.  Some  of 
the  disbursements  are  of  such  an  amount  as  not  to  be  prov- 
able by  the  defendant's  oath,  and  the  vouchers  are  of  so 
indefinite  a  character  as  not  of  themselves  to  be  evidence  of 
the  defendant's  disbursements  on  account  of  the  boat  or 
its  apparatus,  but,  to  that  end,  require  to  be  supplemented 
by  testimony. 

The  defendant,  probably  because  of  his  belief  that  he 
could  lawfully  testify  in  his  own  behalf  on  all  points  in  the 
accounting,  produced  no  other  evidence  besides  his  own  tes- 
timony and  the  vouchers.  The  complainant,  on  the  other 
hand,  through  mistake  as  to  the  competency  of  the  vouchers 
as  evidence  without  proof,  and  under  the  conviction  that 
they  could  not  be  regarded  as  lawful  evidence  of  themselves 
of  the  payments  mentioned  in  them,  and  believing  that  the 
defendant's  testimony  could  not,  under  the  circumstances, 
lawfully  be  received  in  his  own  behalf,  on  any  point  in  or 
in  reference  to  the  account,  produced  no  evidence  whatever. 

The  report  will  be  set  aside,  but  without  costs. 


Eugene  S.  Doughty 

V. 

John  Van  Horn  and  others. 

Where  a  mortgagor  represented  to  the  mortgagee  that  the  premises 
which  he  proposed  to  mortgage  to  the  latter  would,  with  the  policy  of 
insurance  in  the  H.  company  on  the  dwelling-house  theredn,  be  good 
security  for  the  mortgage  debt,  and  the  mortgagee  thereupon  agreed 
to  accept  the  mortgage  as  security,  and  the  mortgage  contained  a  cov- 
enant for  insurance  (though  the  amount  was  left  blank),  and  the 
mortgagor  assigned  to  the  mortgagee,  as  collateral  security  to  the 
mortgage  debt,  a  policy  of  insurance  (not  in  the  H.  company)  on  a 
dwelling-house  which  had  been,  but  was  not  at  the  time  of  making  the 
mortgage,  on  the  mortgaged  jsremises,  and  retained  the  policy  in  the 
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H.  company,  which  was  on  the  new  dwelling-house  which  had  been 
erected  in  the  place  of  the  one  on  which  the  policy  assigned  had 
been, — Held,  that  the  mortgagee  was  entitled  to  the  policy  in  the  H. 
company  as  collateral  security. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  Schomp,  for  complainant. 

Mr.  Davis,  for  defendant  La  Rue  Vredenburgh. 

The  Chancellor. 

The  controversy  in  this  suit  is  in  reference  to  the  insur- 
ance money  due  upon  a  policy  of  insurance  against  loss  or 
damage  by  fire  to  the  amount  of  $2,000,  issued  on  the  12th 
of  November,  1872,  by  the  Hillsborough  Mutual  Fire 
Assurance  Association  to  John  Van  Horn,  on  what  is  in  the 
policy  described  as  his  "  new "  two-story  frame  dwelling- 
house,  &c.  The  building  was  destroyed  by  fire  in  or  about 
October,  1873.  The  liability  of  the  insurance  company  to 
pay  the  insurance-money  is  not  denied.  The  question  is, 
whether  the  complainant  is  entitled  to  it  as  mortgagee  of 
the  property,  and  the  controversy  is  between  him  and  the 
assignee  (for  the  benefit  of  creditors)  of  the  mortgagor,  the 
mortgagee  claiming  it  under  an  agreement  to  insure  con- 
tained in  his  mortgage.  The  mortgage  is  on  the  land  on 
which  the  house  stood,  and  was  given  to  the  complainant 
by  Van  Horn  on  the  12th  of  December,  1872.  It  is  for 
$4,000  and  interest,  and  is  wholly  unpaid.  The  assignee 
claims  the  money  by  virtue  of  the  assignment,  which  was 
made  on  the  25th  of  June,  1873.  The  time  for  delivering 
the  claims  of  creditors  to  the  assignee  expired  in  September, 
1873.  The  complainant,  relying  on  the  security  of  his 
mortgage,  did  not  exhibit  his  claim  to  the  assignee.  It 
appears  that,  irrespective  of  the  insurance-money  in  ques- 
tion in  this  suit,  the  estate  of  Van  Horn  will  pay  only  about 
thirty-three  and  one-third  per  cent,  of  the  claims  against  it 
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in  the  hands  of  the  assignee.  The  mortgaged  premises  have 
been  sold  under  foreclosures,  but  nothing  was  realized  there- 
from on  the  complainant's  mortgage,  the  amount  which  they 
brought  at  the  sale  being  no  more  than  sufficient  to  pay  the 
prior  encumbrances.  The  mortgage  contains  a  covenant 
whereby  it  was  declared  to  be  agreed  by  and  between  the  par- 
ties to  the  mortgage  that  the  mortgagor  should  and  would 
keep  the  buildings  erected  and  to  be  erected  upon  the  land 
thereby  mortgaged  insured  against  loss  or  damage  by  fire, 
in  some  safe  and  responsible  insurance  company  or  com- 
panies, to  an  amount  not  less  than dollars,  and  assign 

the  policy  and  certificate  thereof  to  the  mortgagee  as  col- 
lateral security  for  the  payment  of  the  principal  and  interest 
of  the  mortgage,  and  that,  in  default  thereof,  it  should  be 
lawful  for  the  mortgagee  to  effect  such  insurance,  and  the 
premium  or  premiums  paid  for  effecting  the  same  should  be 
a  lien  on  the  mortgaged  premises,  added  to  the  amount  of 
the  bond,  and  secured  by  the  mortgage,  and  payable  on 
demand,  with  interest. 

A  contract  for  insurance  against  fire  is,  as  a  general  rule, 
a  mere  personal  contract  between  the  insured  and  insurer, 
to  indemnify  the  former  against  the  loss  he  may  sustain. 
But  the  insured  may,  undoubtedly,  by  an  agreement  to 
insure  for  the  protection  and  indemnity  of  another  person 
having  an  interest  in  the  subject  of  the  insurance,  give  such 
third  person  an  equitable  lien  on  the  money  due  upon  the 
policy  to  the  extent  of  such  interest.  In  the  case  before  me 
there  was  a  covenant  to  insure  the  buildings  erected  and  to 
be  erected  upon  the  land  mortgaged  for  the  protection  and 
indemnity  of  the  mortgagee.  The  amount  of  insurance  is 
not  fixed,  but  it  is  to  be  presumed  that  the  parties  intended 
to  stipulate  for  such  an  amount  of  insurance  upon  the 
buildings  as  would  be  necessary  to  the  complete  security  of 
the  mortgagee.  Surel}^  under  the  covenant,  the  mortgagee 
might,  if  the  mortgagor  had  refused  or  neglected  to  obtain 
insurance   to    such   an  amount,  have  obtained  it   to   that 
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amount  for  himself,  and  could  have  recovered  the  premium 
under  the  mortgage. 

The  mortgagor,  indeed,  denies  that  there  was  any  agree- 
ment for  insurance,  but  the  covenant  in  the  mortgage  is 
conclusive  on  that  head.  And  besides,  the  complainant 
swears  that  the  mortgagor,  when  he  agreed  to  give  the 
mortgage,  told  him  that  there  was  on  the  property  a  large 
barn  and  hovel,  in  good  repair,  and  a  new  house,  which  he 
had  just  been  building  (the  lumber  for  which,  to  the 
amount  of  about  $600,  it  appears,  the  complainant  had  fur- 
nished) ;  that  the  house  and  out-buildings  were  insured,  and 
that  he  had  a  policy  of  insurance  of  $2,000  on  the  new 
house  in  the  Hillsborough  company,  which  would  make  the 
mortgage  secure  for  the  amount  in  case  of  fire.  Again,  it 
appears  that  with  the  mortgage  two  policies  of  insurance 
were  delivered,  one  of  which  was  on  the  old  house  which 
had  been  torn  down  in  order  to  build  the  new  one ;  but 
neither  of  those  policies  was  issued  by  the  Hillsborough 
company.  Both  of  them  were  assigned  by  the  mortgagor 
to  the  complainant  as  collateral  security  for  the  payment  of 
the  mortgage  by  assignment  of  even  date  with  the  mort- 
gage. The  insurance  on  the  old  house  was  of  course  worth- 
less. If  the  mortgagor  was  under  obligation  to  assign  to 
the  mortgagee  the  policy  on  the  house  which  was  on  the 
premises,  then  it  was  manifestly  a  fraud  to  assign  to  him  the 
policy  on  the  house  which  had  been  torn  down,  and  retain 
the  policy  on  the  new  house  in  his  possession,  for  his  own 
benefit.  That  he  was  under  such  obhgation  is  clear.  The 
policy  was,  as  appears  from  the  proof,  necessary  for  the 
mortgagee's  protection.  There  were  at  that  time  prior 
encumbrances  on  the  property  to  the  amount  of  $7,400, 
besides  interest.  The  land,  of  which  there  were  about 
ninety-eight  acres,  was  then  worth  only  about  $12,000, 
including  the  buildings.  According  to  the  complainant's 
testimony,  it  was  expressly  understood  between  him  and 
the  mortgagor  that  the  policy  in  question  should  be  security 
for  the  money  secured  by  the  mortgage.     Indeed,  the  mort- 
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gagor  does  not  positively  deny  this.  He  says  lie  does  not 
think  that  anything  was  ever  said  between  them  about  the 
policies,  and  that  nothing  was  said  about  putting  an  insur- 
ance clause  in  the  mortgage,  but  the  fact  that  the  clause  is 
in  the  mortgage,  and  that  the  policies  of  insurance  were 
assigned  by  him,  as  before  mentioned,  expressly  as  collateral 
security  to  the  mortgage,  and  were  delivered  with  the  mort- 
gage to  the  mortgagee,  presumably  in  pursuance  of  its 
requirements,  is  evidence  that  he  is  mistaken.  He  also  says 
he  does  not  think  that  he  had  the  policy  on  the  house  when 
he  gave  the  mortgage.  He  is  mistaken  in  this,  for  the 
policy  is  dated  on  the  12th  of  November,  1872,  and  ran 
from  the  31st  of  October,  1872,  and  the  mortgage  is  dated 
the  6th  of  December,  in  that  year.  It  appears  that  the  two 
policies  of  insurance  which  were  delivered  to  the  complain- 
ant with  the  mortgage,  were,  when  they  were  handed  to 
him,  folded  in  that  instrument,  and  were  so  received  by 
him,  and  that  the  attorney  from  whom  he  received  them 
informed  him,  as  the  complainant  testifies,  that  he  had  had 
the  mortgage  recorded,  and  that  the  insurance  papers  were 
in  it.  The  complainant  further  testifies  that  he  put  the 
papers  in  his  safe,  and  never  looked  at  them  until  after  the 
fire  had  taken  place,  when,  having  heard  of  it,  he  took  them 
out  of  the  safe.  He  subsequently  found  that  he  had  not 
received  the  policy  on  the  new  house.  He  has  an  equitable 
lien  on  the  insurance-money  in  question,  and  there  will  be 
a  decree  accordingly. 

The  complainant,  by  his  bill,  made  claim  to  another 
policy,  issued  by  the  Hudson  Insurance  Company,  but  that 
claim  is  abandoned. 
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Joshua  A.  French,  administrator, 

V. 

Bradford  Snell  and  others. 


An  injunction  to  restrain  the  payment  of  a  mortgage  assigned  by  a 
wife  to  her  husband  through  the  mediation  of  his  brother,  such  injunc- 
tion having  been  obtained  on  the  ground  that  the  wife  was  non  compos 
mentis  at  the  time  of  her  marriage  and  continued  so  until  her  death, 
will  not  be  dissolved  upon  the  husband's  answer  merely  setting  up  the 
marriage  and  assignment,  and  denying  the  alleged  insanity. 


Bill  for  relief.     Motion  to  dissolve  injunction. 
Mr.  C.  IT.  Wi7ifield,  for  the  motion. 

Mr.  See,  contra. 

The  Chancellor. 

The  bill  is  filed  by  the  administrator  of  a  deceased  woman 
for  and  in  collecting  certain  money  due  on  a  mortga2:e 
given  to  her,  which  is  claimed  by  Bradford  Snell,  who 
alleges  that  he  was  her  husband,  and  is  her  lawful  assignee 
of  the  mortgage  through  an  assignment  made  by  her  to  his 
brother,  and  by  the  latter  to  him,  the  former  assignment 
having  been  made  merely  as  part  of  the  means  by  which 
the  mortgage  was  to  be  transferred  by  her  to  the  alleged 
husband. 

The  complainant  alleges  that  before  and  at  the  time  of  the 
alleged  marriage,  and  from  thence  up  to  the  time  of  her 
death,  his  intestate  was  non  compos  mentis,  and  that,  there- 
fore, the  alleged  assignment  from  her  to  the  alleged  hus- 
band's brother  was  and  is  void,  and  that  there  could  not 
have  been  a  lawful  marriage  between  her  and  the  alleged 
husband. 

The  defendant,  Bradford  Snell,  has  answered,  setting  up 
the  assignment  and  the  alleged  marriage,  and  denying  the 
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alleged  insanity.  On  the  case  as  presented  on  the  bill  and 
answer,  and  the  affidavits  annexed  thereto,  respectively,  I 
am  not  willing  to  dissolve  the  injunction  and  to  permit 
Bradford  Snell  to  take  the  money  in  dispute. 

The  motion  to  dissolve  is  denied,  but  without  costs. 


John  P.  Hunt 

V. 

Clara  Hunt. 


1.  A  husband  has  the  right  to  choose  the  place  of  residence  for  his 
family. 

2.  Repeated  refusals  by  a  wife  to  live  with  her  husband  in  the  place 
of  residence  chosen  by  him,  without  a  justifying  cause,  constitutes 
such  desertion  as  entitles  him  to  a  divorce. 


Bill  for  divorce.    On  final  hearing  on  pleading-s  and  proofs. 
Mr.  F.  W.  Stevens,  for  complainant. 
Mr.  B.  A.  Vail,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  a  divorce  for  desertion.  The  parties 
were  married  in  1856,  in  Wisconsin.  They  lived  together 
at  various  places  in  the  west  until  1862,  when  they  removed 
from  Detroit  to  the  east.  He  came  to  the  city  of  New 
York,  and  she  went  on  a  visit  to  New  Hampshire.  He  set 
about  establishing  himself  in  the  legal  profession  in  New 
York,  and  appears  to  have  succeeded  in  doing  so.  In  1863 
she  went  from  New  Hampshire,  where  her  husband  had 
been  paying  her  board,  and  returned  to  Wisconsin,  against 


2  Stew.]  FEBRUARY  TERM,  1878.  97 

Hunt  V.  Hunt. 

her  husband's  wishes.  He  appears  to  have  been  desirous 
that  she  should  come  to  New  York  and  live  with  him  there. 
Notwithstanding  her  unwillingness  to  live  with  him,  he 
supported  her  in  Wisconsin  until  about  the  year  1870,  when 
he  ceased.  She  appears  not  to  have  replied  to  his  letters 
after  December,  1864.  They  had  two  children  of  the 
marriage,  daughters.  Eoth  were  with  her  in  the  west. 
One  of  them  died  in  1864.  The  (defendant  did  not  inform 
her  husband  of  the  sickness  or  death  of  the  child,  but 
requested  a  stranger  to  him  to  communicate  the  fact  of  the 
child's  death  to  him,  and  it  was  by  this  means  alone  that  he 
was  apprised  of  it.  The  other  child  ceased  to^ reply  to  his 
letters  in  1869.  He  requested  his  wife  to  come  and  live 
with  him  in  New  York  in  1867,  but  she  made  no  response 
to  his  letters  conveying  the  request. 

In  her  answer  to  the  bill  in  this  cause,  she  stated  that 
she  had  always  been  ready  and  willing  to  live  with  him 
upon  his  furnishing  a  suitable  home  for  her  and  her  chil- 
dren. In  August,  1875,  after  the  filing  of  the  answer,  he 
sent  a  request  to  her  by  a  friend  to  come  to  him,  and  live 
with  him  in  New  York,  and  provided  means  for  her  journey, 
and  offered  to  meet  her  at  Chicago.  Her  reply  was,  that 
she  could  not  think  of  it;  that  she  could  not  think  of  giving 
up  her  arrangements  in  Wisconsin ;  that  she  could  not 
break  up  all  her  arrangements  and  plans  in  compliance  with 
that  letter,  and  added  that  she  could  not  comprehend  the 
meaning  of  the  message.  Her  whole  conduct  shows  a 
determination  to  live  separate  from  her  husband.  Her 
testimony  on  this  point  is  evasive  and  entirely  unsatisfac- 
tory. Her  husband  had  a  right  to  choose  the  place  at 
which  they  were  to  reside.  He  selected  the  city  of  New 
York.  She  was  unwilling  to  go  there,  and  preferred  to  live 
in  Wisconsin.  It  was  her  duty  to  live  with  her  husband  in 
the  place  which  he  so  designated,  and  when  she  refused  to 
do  so,  it  was,  in  law,  a  desertion.  For  more  than  three 
years  before  the  filing  of  the  bill  she  was  living  apart  from 
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her  husband,  after  refusing  to  return  to  him  without  any- 
justifying  cause.  The  complainant  has  been  a  resident  of 
this  state  since  the  year  1870. 

There  will  be  a  decree  of  divorce  from  the  bond  of  matri- 
mony for  the  cause  of  desertion. 


William  K.  Gaston  and  others 

V. 

The  American  Exchange  National  Bank  and  others. 

1.  One  who  lends  money  on  the  pledge  of  stock  held  in  trust,  will 
be  held  to  have  had  notice  that  the  trustee  was  abusing  his  trust  and 
applying  the  money  lent  to  his  own  purposes,  when  the  certificates  of 
the  stock  pledged  show  on  their  face  that  the  stock  is  held  in  trust 
(though  the  name  of  the  cestui  que  trust  does  not  appear),  and  when  the 
loan  was  apparently  for  the  private  purposes  of  the  borrower,  and  that 
fact  would  have  been  revealed  by  inquiry. 

2.  When  the  cei'tificate  of  stock  on  its  face  reveals  a  trust,  the  duty 
of  inquiry  is  devolved  on  one  who  lends  money  on  the  pledge  thereof. 

3.  Notice  to  the  cashier  of  a  bank  lending  on  trust  stocks,  that  the 
stock  pledged  is  held  in  trust,  is  notice  to  the  bank. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  H.  M.  Gaston.,  for  complainant. 
Mr.  T.  N.  Mc Carter,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  by  William  K.  Gaston  and  his  wife  and 
children,  against  William  G.  Steele,  trustee,  and  the  Amer- 
ican Exchange  National  Bank,  E.  Wilson,  cashier  of  that 
bank,  and  the  Camden  and  Amboy  Railroad  and  Transpor- 
tation and  Delaware  and  Raritan  Canal  Companies.     The 
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controversy  is  in  reference  to  certain  shares  of  the  joint 
capital  stock  of  those  companies,  (twenty  shares  of  the  stock 
of  the  former,  and  one  hundred  of  the  latter  company,) 
which,  on  the  9th  of  January,  1868,  were  in  the  possession 
of  and  held  by  William  G.  Steele,  as  trustee  for  the  com- 
plainants. On  that  day  he  borrowed  of  the  American 
Exchange  I^ational  Bank  $12,000,  and  delivered  to  it  the 
certificates  of  the  stock  in  question,  as  collateral  security  for 
the  repayment  of  the  loan.  At  the  same  time  he  executed 
and  delivered  to  the  bank  a  letter  of  attorney,  signed  by 
him  as  trustee,  authorizing  its  cashier  to  transfer  the  stock. 
There  were  four  certificates,  for  one  hundred,  eight,  seven 
and  five  shares,  respectively.  That  for  one  hundred  shares 
was  in  favor  of  James  Campbell,  trustee  for  William  K. 
Gaston  ;  that  for  eight,  in  the  name  of  Henry  Carbell, 
trustee ;  that  for  seven,  in  the  name  of  Dr.  Henry  H.  Lono-- 
street,  and  that  for  five,  in  the  name  of  Richard  Shippen, 
agent.  Each  of  them  was  endorsed,  "  Transferred  to  Wil- 
liam G.  Steele,  trustee,  on  the  books  of  the  company;"  and 
these  certificates  of  transfer  were  duly  signed  by  the  transfer 
agent  in  each  case,  except  in  that  of  the  certificate  for  one 
hundred  shai-es,  the  certificate  of  transfer  on  which  was  not 
signed.  In  point  of  fact,  the  stock  mentioned  in  that  certifi- 
cate had  never  been  transferred  on  the  books  of  the  company 
to  Mr.  Steele,  but  stood  in  the  name  of  James  Campbell, 
trustee  for  William  K.  Gaston.  The  rest  of  the  stock  had 
been  transferred  on  the  books  of  the  company.  James  Camp- 
bell, who  was  the  immediate  predecessor  of  Mr.  Steele  in 
the  trust,  was  dead,  and  his  executrix  had  assigned  the  one 
hundred  shares  of  stock  to  Mr.  Steele,  as  trustee  for  the 
complainants,  by  an  assignment  which  provided  that  there 
should  be  written  on  the  certificate  or  certificates  which 
should  be  taken  from  the  company  by  Mr.  Steele  for  the 
shares,  a  statement  that  the  shares  were  not  transferable 
except  by  order  of  the  chancellor  of  this  state.  After  the 
loan  was  made  by  the  bank  to  Mr.  Steele,  the  certificates, 
with  the  letter  of  attorney  above  mentioned,  authorizing  the 
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cashier  of  the  bank  to  transfer  the  shares,  was  sent  to  the 
office  of  the  companies  at  Princeton,  in  order  that  the  shares 
might  be  transferred  to  the  cashier  on  the  books  of  the 
companies.  The  transfer  was  prevented  by  injunction  in 
this  cause. 

Though  the  answer  of  the  bank  alleges  that  on  the 
making  of  the  loan  of  |12,000  to  Steele,  and  on  the  making 
of  former  loans  by  the  bank  to  him  on  the  security  of  the 
same  shares,  he  represented  to  the  bank,  and  assured  it  and 
its  president  and  cashier,  that  he  was  fully  authorized  by 
the  trust  under  which  he  held  the  shares  to  raise  money  on 
a  pledge  or  sale  thereof  from  time  to  time  as  the  purposes 
of  the  trust  might  require,  and  that  the  money  which  he 
was  borrowing  from  the  bank  was  needed  by  him,  and  was 
about  to  be  used  by  him  for  the  purposes  of  the  trust,  it 
appears  from  the  testimony  of  the  assistant  cashier,  Clark, 
who  was  sworn  as  a  witness  in  behalf  of  the  bank,  that  there 
was  no  representation  or  statement  whatever  of  that  kind 
made  by  him  to  the  bank,  or  any  of  its  officers,  when  the 
loan  of  $12,000  was  made,  and  there  is  no  proof  that  those 
or  any  such  representations  were  made  by  him  at  any  time. 

Clark  testifies,  speaking  of  the  loan  of  $12,000,  that  Mr. 
Steele  came  to  the  bank  and  requested  a  loan  from  the  bank 
of  $12,000 ;  that  he  made  the  request  of  Mr.  Wilson,  the 
cashier,  offering  him  the  certificates  of  the  one  hundred  and 
twenty  shares  of  stock,  and  that  the  loan  was  made  to  him, 
and  the  amount  passed  to  his  credit  in  the  bank.  He 
further  says  that  they  (the  bank)  supposed  that  the  trans- 
action was  perfectly  regular.  He  adds,  that  he  had  no 
conversation  with  Steele  on  his  power  to  pledge  the  stock. 
No  attempt  whatever  is  made  to  sustain  the  statement  of 
the  answer  in  respect  to  the  alleged  representations  of  Steele 
at  the  time  of  making  loans  on  the  pledge  of  the  stock.  On 
the  other  hand,  the  evidence  is  that  the  transaction  was, 
and  was  understood  to  be,  on  the  individual  account  of  Mr. 
Steele.  The  cashier's  check  to  him  for  the  money  was  to 
his   order,   and   was   endorsed   by   him   in   his   individual 
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capacity.  The  money  for  it  went  to  his  individual  account 
(he  had  no  account  as  trustee)  in  the  bank,  and  it  was 
drawn  out  by  him  in  the  ordinary  course  of  his  own  busi- 
ness. He  pledged  the  stock  for  his  individual  debt.  He 
says  he  expected  to  be  able  to  repay  the  loan,  and  so  to 
redeem  the  stock,  but  his  failure  in  business  prevented. 
The  bank  was  guilty  of  gross  negligence  in  the  transaction. 
It  received  from  a  trustee  certificates  of  stock  belonging  to 
the  trust  estate,  with  notice  that  they  were  trust  property, 
and,  therefore,  that  the  trustee  was  not  the  beneficial  owner 
of  them,  in  pledge  for  a  loan  to  the  trustee  on  his  individual 
account.  It  made  no  inquiry,  even  of  the  trustee  himself,  as 
to  his  power  to  pledge  the  stock. 

The  certificate  for  the  one  hundred  shares  was  in  the 
name  of  "James  Campbell,  trustee  for  William  K.  Gaston," 
and  the  stock  still  stood  in  that  name  on  the  books  of  the 
company.  Although  there  was  endorsed  on  the  certificate 
a  memorandum  to  the  effect  that  the  stock  had  been  trans- 
ferred on  the  books  of  the  company  to  W.  G.  Steele, 
trustee,  it  was  evident  from  inspection  that  the  memoran- 
dum was  not  official,  and  did  not  purport  to  be  so,  and  was 
entitled  to  no  credit.  It  was  not  signed,  but  the  place  for 
the  signature  of  the  transfer  agent  was  blank.  Upon  its 
face  the  certificate  declared  that  the  shares  were  transfer- 
able on  the  books  of  the  company  only  by  James  Campbell, 
trustee,  for  William  K.  Gaston,  or  his  legal  representatives. 
The  bank  did  not  require  Mr.  Steele  to  produce  even  the 
evidence  of  his  legal  title  to  that  stock.  The  other  shares 
stood  in  the  name  of  Mr.  Steele  on  the  books  of  the  com- 
pany, but  it  was  as  trustee.  Had  the  bank  made  inquiry  as 
to  his  title  and  his  power  over  the  stock,  it  would  have 
found  that  by  the  order  by  which  he  was  appointed  it  was 
ordered  that  the  certificates  of  the  stock  held  by  him  in 
trust,  of  which  the  one  hundred  shares  held  by  James 
Campbell,  at  his  death,  were  part,  should  be  endorsed  by 
Mr.  Steele  with  these  words :  "  This  stock  is  not  to  be 
transferred  without  an  order  of  the  chancellor  of  New  Jer- 
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sey."  It  would  have  found,  also,  that  the  trust  on  which 
he  held  the  stock  was  to  collect  and  pay  the  dividends 
to  William  K.  Gaston  for  his  life,  and  at  his  death  to 
divide  the  stock  among  his  children  in  equal  shares ;  or,  if 
he  should  leave  no  children,  then  among  his  brothers  and 
sisters  surviving  him,  in  equal  shares.  The  fact  that  the 
word  "  trustee  "  was  written  after  the  name  of  Mr.  Steele, 
was  sufficient  notice  to  the  bank  of  the  existence  of  a  trust. 
Sturtevant  v.  Jaques,  14  Allen  523 ;  Shaw  v.  Spencer,  100  3Iass. 
382.  It  was  notice  to  it  that  Mr.  Steele  was  not  the  benefi- 
cial owner  of  the  stock,  and  therefore  was  not  at  liberty  to 
dispose  of  it  for  his  own  benefit,  or  to  pledge  it  as  security 
for  his  own  debt. 

Said  the  court,  in  Shaw  v.  Spencer,  100  Mass.  382,  389 : 
"  Where  one  known  to  be  a  trustee  is  found  pledging  that 
w^hich  is  known  to  be  trust  property  to  secure  a  debt  due 
from  a  firm  of  which  he  is  a  member,  the  act  is  one  prima 
facie  unauthorized  and  unlawful,  and  it  is  the  duty  of  him 
who  takes  such  security  to  ascertain  whether  the  trustee  has 
the  right  to  give  it.  The  appropriation  of  corporate  stock 
held  in  trust  as  collateral  for  the  trustee's  own  debts,  or  a 
debt  which  he  owes  jointly  with  others,  is  a  transaction  so 
far  beyond  the  ordinary  scope  of  a  trustee's  authority,  and 
out  of  the  common  course  of  business,  as  to  be  in  itself  a 
suspicious  circumstance,  imposing  upon  the  creditor  the 
duty  of  inquiry.  This  would  hardly  be  controverted  in  a 
case  where  the  stock  was  held  by  A  B,  trustee  for  C  D. 
But  the  effect  of  the  word  'trustee'  alone  is  the  same.  It 
means  trustee  for  some  one  whose  name  is  not  disclosed ; 
and  there  is  no  greater  reason  for  assuming  that  a  trustee  is 
authorized  to  pledge  for  his  own  debts  the  property  of  an 
unnamed  cestui  que  trust,  than  the  property  of  one  whose 
name  is  known ;  in  either  case  it  is  highly  improbable  that 
the  right  exists." 

The  cases  in  reference  to  pledges  by  executors  and  admin- 
istrators are  not  in  point.  The  distinction  between  sales  of 
stock  by  executors  and  administrators,  and  such  sales  by 


2  Stew.]  FEBRUARY  TERM,  187S.  103 


Gaston  v.  American  Exchange  National  Bank. 

trustees,  is  adverted  to  in  Prall  v.  Tilt^  1  Stew.  479.  A  sale 
and  transfer  by  the  former  is  ordinarily  in  the  line  of  their 
duty.  On  the  other  hand,  the  common  duty  oi  a  trustee  is 
not  administration  or  sale,  but  custody  and  management  for 
his  cestui  que  trust. 

The  case  of  Duncan  v.  Jaudon,  15  Wall.  165,  is  exactly  in 
point.  There  the  trustee  held  shares  of  the  Delaware  and 
Raritan  Canal  Company  as  trustee  for  Mrs.  Mary  T.  B.  Jau- 
don,  as  appeared  on  the  face  of  the  certificates.  He  pledged 
them  with  Duncan,  Sherman  &  Co.,  as  security  for  a  loan  for 
his  individual  benefit.  Said  the  court:  "The  loans  were 
for  no  purpose  connected  with  the  trust,  but  for  Jaudon's 
(the  trustee's)  own  benefit,  and  the  face  of  the  papers  given 
as  collateral  security  for  the  debts  thus  incurred  informed 
the  parties  dealing  with  him  that  he  held  the  stock  as 
trustee  for  Mrs.  Mary  T.  B.  Jaudon,  and  inquiry  would 
have  revealed  the  fact  that  the  use  to  which  the  stock  was 
put  was  unauthorized.  The  duty  of  making  such  inquiry 
was  imposed  on  these  parties,  for  it  is  out  of  the  common 
course  of  business  to  take  corporate  stock  held  in  trust  as 
security  for  the  trustee's  own  debt.  The  party  taking 
such  stock  on  pledge  deals  with  it  at  his  peril,  for  there 
is  no  presumption  of  a  right  to  sell  it,  as  there  is  in  the  case 
of  an  executor.  In  the  former  case  the  property  is  held  for 
custody,  in  the  latter  for  administration." 

Steele  is  insolvent.  In  this  case  one  of  two  innocent  par- 
ties must  sufier,  the  bank  or  the  cestuis  que  trust,  and  it  is 
but  just  that  the  loss  should  fall  on  the  former,  which  might, 
by  the  exercise  of  reasonable  care,  have  protected  itself.  In 
such  cases  reasonable  care  is  a  duty.  The  trustee  proposed 
to  borrow  money  on  his  individual  account  for  his  own  use, 
and  to  secure  the  repayment  of  it  by  the  pledge  of  stock, 
which  on  its  face  bore  evidence  that  it  was  not  his  own,  but 
the  property  of  some  one  else,  for  whom  he  held  it  in  a 
fiduciary  capacity,  and  that  he  had  no  right  to  pledge  it  for 
his  own  debt.  The  bank,  without  a  question  even  to  him, 
so  far  as  appears,  as  to  his  right  so  to  pledge  the  stock,  and 
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without  any  inquiry  whatever  on  the  subject,  lent  him  the 
money  and  accepted  the  security.  One  hundred  shares  of 
the  stock  still  stood  on  the  books  of  the  company  in  the 
name  of  the  trustee's  immediate  predecessor  in  the  trust. 
As  to  all  of  the  stock,  the  fact  that  it  was  held  in  trust  was 
known  to  the  bank.  It  was  not  misled  by  any  statement 
or  representation.  It  chose  to  assume  that  inquiry  was 
unnecessary  and  to  rely  on  the  character  of  the  trustee  as  a 
guaranty  for  the  lawfulness  of  the  transaction  and  the  pro- 
priety of  his  conduct  in  dealing  with  the  trust  property. 
The  loss  should,  as  before  remarked,  in  equity  fall  on  it 
rather  than  on  the  cestuis  que  trust.  There  will  be  a  decree 
in  accordance  with  these  views. 


William  Glading 

V. 

DiLLERHE  P.  Cubberly  and  others. 

Where  usury  was  set  up  in  the  ordinary  form  appropriate  to  pleading 
usury  taken  in  this  state,  and  it  appeared  that  the  agreement  was  not 
made  in  this  state,  and  it  also  appeared  that  a  premium  had  been 
taken  for  the  loan  of  the  money  and  a  further  premium  for  further 
forbearance, — Held,  that  unless  the  complainant  would  deduct  the 
premiums  and  all  interest  received  thereon,  the  defendant  should  have 
leave  to  amend  his  answer  so  as  to  set  up  the  taking  of  the  premiums. 


Bill  to  foreclose.     On   final   hearing   on   pleadings   and 
proofs. 

Mr.  F.  Voorhees,  for  complainant. 

Mr.  B.  D.  Shreve,  for  Cubberly  and  wife. 
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The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  for  |13,000 
and  interest,  given  by  Dillerhe  P.  Cubberly  and  wife  to  the 
complainant,  dated  September  29th,  1870,  and  payable  in 
three  years  from  its  date,  on  land  situate  at  Edgewater,  in 
Burlington  county. 

The  answer  of  Cubberly  and  his  wife  sets  up  usury,  alleg- 
ing that  the  usury  was  taken  contrary  to  the  laws  of  this 
state.  It  appears  that  when  the  mortgage  was  given,  Cub- 
berly received  from  the  complainant  only  |12,400,  the  com- 
plainant retaining,  pursuant  to  an  agreement  between  them, 
$600  for  premium  for  the  loan.  It  also  appears  that  in  1873 
Cubberly  paid  to  the  complainant  |200  more  as  a  premium, 
for  further  forbearance  for  three  years  from  the  maturity  of 
the  mortgage,  September  29th,  1873.  The  proof  is  clear 
that  the  contract  for  the  loan  and  the  contract  for  further 
forbearance  were  both  made  in  Pennsylvania. 

The  answer  is  not  sustained.  I  am  not  satisfied,  how- 
ever, to  give  to  the  complainant  the  benefit  of  the  premiums 
which  he  has  received,  and  unless  he  is  willing  to  take  a 
decree  for  the  amount  of  the  mortgage,  after  making  proper 
deductions  for  the  premiums,  I  will  allow  the  defendants, 
Cubberly  and  wife,  to  amend  their  answer  so  as  to  set  up 
the  fact  that  the  taking  of  such  premiums  was  contrary  to 
the  law  of  Pennsylvania. 


Robert  A.  McKnight 

V. 

Joshua  A.  Clark  and  others. 


No  equity  arises  in  favor  of  a  subsequent  encumbrancer  against  a 
prior  mortgagee  from  a  release  of  the  mortgage  of  the  latter,  which, 
though  purporting  to  be  executed  by  him  by  attorney-in-fact,  (the  per- 
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son  who  signed  it  having  sometimes  acted  as  his  attorney-at-law,)  was 
not  executed  by  his  authority,  or  with  his  knowledge  or  consent,  and 
of  the  existence  of  which  he  had  no  knowledge. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Flavel  McGee,  for  complainant. 
Mr.  W.  Brinkerhof,  for  defendant  Clark. 

The  Chancellor. 

The  object  of  this  suit  is  to  establish  an  equity  in  favor 
of  the  complainant  against  the  defendant  Clark.  The  for- 
mer is  the  holder  of  a  certain  mechanics  lien  claim  on  land 
at  Marion,  in  Hudson  county,  on  which  the  latter  has  a 
prior  mortgage  which  was  made  in  July,  1872.  The  equity 
which  the  complainant  seeks  to  establish  is  set  up  on  the 
ground  that  Clark,  in  1873,  executed  and  delivered  to  the 
mortgagors  (for  whom  the  complainant  built  the  houses,  in 
respect  of  which  the  lien  is  claimed,)  an  agreement  to 
release  the  premises  on  which  the  houses  were  built  from 
the  encumbrance  of  his  mortgage,  on  the  receipt  of  a  pecu- 
niary consideration  therein  specified,  which  the  complainant 
tenders  himself  ready  to  pay. 

The  agreement  under  which  the  houses  were  built  was 
entered  into  in  October,  1874.  It  was  between  the  com- 
plainant and  Charles  A.  Crane,  who  had  himself  entered 
into  a  contract  with  the  Marion  Building  Company,  the 
mortgagors,  for  the  building  of  the  houses.  In  May,  1875, 
when  the  houses  were  partially  built,  money  was  raised  by 
Crane  to  pay  to  the  complainant  on  the  contract  between 
them,  by  assignment  of  a  mortgage  on  the  property  given 
to  him  by  the  compan}^.  The  assignment  was  made  to  the 
Fifth  Ward  Savings  Bank  of  Jersey  City.  It  was  at  or 
about  that  time  that  the  complainant  first  ascertained  that 
the  premises  were  subject  to  Clark's  mortgage.  During  the 
negotiation  for  the  loan,  the  agreement  to  release  was  pro- 
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ducecl  from  the  custody  of  the  Marion  Building  Company, 
and,  on  the  completion  of  the  transaction,  $1,750  were 
retained  by  the  attorney  of  the  savings  bank,  as  considera- 
tion for  the  release  of  the  property  from  the  complainant's 
mortgage,  according  to  the  terms  of  the  agreement  to 
release.  After  that  transaction  the  complainant  went  on 
and  completed  the  houses,  (they  were  finished  on  the  26th 
of  June,  1875)  and  the  balance  then  due  him  not  being 
paid,  he  filed  his  claim  of  lien  under  the  mechanics  lien 
law,  and  recovered  judgment  thereon.  The  $1,750  were 
never,  nor  was  any  part  of  that  money,  paid  to  Clark,  nor 
was  any  application  for  release  made  to  him.  He  did  not 
know-  of  the  existence  of  the  agreement  to  release  until 
long  after  he  had  begun  his  suit  to  foreclose  his  mortgage, 
which  was  on  the  19th  of  June,  1875.  The  agreement  was 
not  signed  by  him,  nor  by  his  authority,  express  or  implied. 
It  was  obtained  under  the  following  circumstances  :  In  June, 
1873,  a  man  named  Wilson,  who  was  employed  by  the 
Marion  Building  Company  to  obtain  the  agreement,  called 
on  a  gentleman,  a  counselor-at-law,  who  acted  as  attorney 
for  Clark,  and,  representing  that  the  company  contemplated 
making  sale  at  public  auction  of  the  mortgaged  premises 
within  about  a  fortnight  from  that  time,  communicated  its 
desire  to  obtain  releases  from  the  mortgage,  for  the  pur- 
poses of  the  sale.  The  attorney  referred  him  to  Clark. 
Subsequently  Wilson,  who  had  not  called  on  or  communi- 
cated with  Clark,  again  called  on  the  attorney,  and  the 
result  of  their  interview  was  that  the  agreement  to  release, 
which  was  produced  by  Wilson,  was,  after  sums  agreed 
upon  between  them  as  consideration  for  the  release  of  the 
respective  lots  had  been  inserted  in  the  blanks  left  for  that 
purpose,  signed  by  the  attorney  with  the  name  of  Clark, 
(the  attorney,  though  signing  it  as  attorney,  declaring  that 
he  had  no  authority  to  do  so,)  and  was  enclosed  by  him  in  a 
sealed  envelope  addressed  to  Clark,  which  was  delivered  to 
Wilson  to  be  handed  to  Clark.  Wilson  received  it  on  the 
understandins:  that  he  was  to  call  on  Clark  with  it,  and  if  it 
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proved  satisfactory  to  Clark — i.  e.,  if  Clark  was  willing  to 
make  the  agreement — Clark's  endorsement  was  to  be  written 
upon  it,  authorizing  the  attorney  to  sign  it  for  him.  This 
course  was  taken  solely  to  accommodate  Wilson,  who  was 
desirous,  in  order  to  avoid  delay,  of  being  able  to  show 
Clark  that  his  attorney  had  passed  upon  and  was  satisfied 
with  the  agreement  if  Clark  was  willing  to  make  it. 

The  sale  did  not  take  place.  Wilson  did  not  present  the 
agreement  to  Clark,  nor  approach  him  or  communicate  with 
him  in  reference  to  it.  Nor  did  he  return  it.  A  short  time 
afterwards,  when  the  attorney  spoke  to  him  about  it,  and 
asked  for  it,  he  told  him  that  he  had  destroyed  it.  When 
he  received  the  agreement,  he  promised,  on  his  honor,  that 
he  would  deliver  it  to  no  one  but  Clark,  and  that  if  the 
latter  did  not  approve  of  it  he  would  return  or  destroy  it. 
It  appears  that  he  not  only  violated  the  confidence  reposed 
in  him,  by  breakhig  open  the  sealed  package  entrusted  to 
him  to  be  delivered  to  Clark,  but,  with  an  utter  disregard 
of  good  faith,  he  delivered  the  agreement  to  his  principals, 
the  Marion  Building  Company,  in  violation  of  his  express 
pledge,  and  covered  the  transaction  with  the  false  statement 
that  he  had  destroyed  the  paper. 

That  the  attorney  neither  had  nor  professed  to  have 
authority  to  sign  the  agreement,  is  beyond  question ;  and  it 
is  equally  indisputable  that  he  declared  that  he  had  no  such 
authority.  He  did  not  even  have  possession  of  the  mort- 
gage. The  agreement  was,  by  the  express  understanding 
iDetween  him  and  Wilson,  to  have  no  effect  whatever,  unless 
Clark  should  endorse  upon  it  his  consent  to  the  execution 
of  it  by  the  attorney  for  him.  The  clear  weight  of  the 
evidence  is  that  Clark  was  never  approached  or  communi- 
cated with  by  any  one  in  regard  to  the  paper ;  that  he  never 
confirmed  or  recognized  it  at  any  time,  in  any  way,  and  did 
not  even  know  of  its  existence  until  after  his  suit  for  fore- 
closure had  been  begun.  Besides,  it  was  never  delivered. 
There  is  no  ground  for  any  equity  against  him  in  respect  to 
it.     The  bill  will  be  dismissed,  with  costs. 
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[n  the  matter  of  the  application  of  The  Dime  Savings  Insti- 
tution, for  direction  in  the  management  of  its  trusts. 

It  is  the  duty  of  the  managers  of  a  savings  bank,  who  have  applied 
to  this  court  to  protect  the  interests  of  the  depositors,  to  convert  the 
assets  into  cash  as  rapidly  as  possible,  without  sacrifice,  and  to  dis- 
tribute the  proceeds  among  the  de2:)ositors  without  unnecessary  delay. 


Mr.  S.  F.  Bigelow,  for  the  petitioner. 


The  Chancellor. 

This  application  is  of  the  same  character  and  is  made 
under  the  same  circumstances  as  that  of  the  Newark 
Savings  Institution,  and  the  views  expressed  by  me  in  that 
case  are  applicable  to  this.  Newark  Sav.  Inst.  Case,  1  Steiu. 
552.  The  trustee  comes  into  court  for  instructions.  The 
money  of  its  beneficiaries  (its  depositors)  has  been  received 
in  most  cases  in  small  sums,  and  has  been  invested  on 
general  account.  It  cannot,  therefore,  be  said  that  any 
depositor  has  a  right  superior  to  that  of  all  other  depositors, 
or,  indeed,  to  that  of  any  other  depositor,  to  any  particular 
security  in  which  the  investments  have  been  made.  The 
trustee  stands  ready  to  convert  the  securities  into  cash  and 
pay  the  depositors,  but  in  the  present  circumstances,  if  the 
collection  of  assets  be  forced,  there  will  be  a  deficiency,  and 
if  it  pays  in  full  as  long  as  it  can,  it  must  needs  be  that 
through  the  deficiency  some  of  the  depositors  must  lose. 
Those  who  Avill  lose  will,  of  course,  be  those  who  come  last. 
It  cannot  be  doubted  that  any  depositor  would  have  a  right 
to  invoke  the  aid  of  this  court  to  prevent  such  an  inequality, 
such  a  devolution  of  the  losses  upon  depositors  whose  right 
to  be  paid  in  full  is  obviously  equal  to  that  of  those  who, 
through  their  vigilance  or  their  activity  in  a  general  scram- 
ble, may  have  obtained  payment  of  their  entire  deposits. 
Of  course  none  of  those  who  hope  to  obtain  payment  in  full 
will  take  steps  to  prevent  an  unequal  distribution.     Those 


110  CASES  IN  CHANCERY.  [29  Eq. 

Citizens  Loan  Association  of  Newark  v.  Lyon. 

who  are  absent  or  uninformed  as  to  the  situation,  or  who 
are  unable,  through  disability  or  hindrance,  to  protect  them- 
selve?,  cannot  do  so.  It,  therefore,  becomes  the  duty  of  the 
trustee  to  do  it. 

In  such  cases  this  court  will  take  care  to  protect  the 
rights  of  the  beneficiaries.  It  is  obvious  that  in  view  of  the 
reasonable  demands  or  expectations  of  depositors,  under  the 
circumstances,  the  assets  should  be  converted  into  cash  as 
rapidly  as  is  possible  without  sacrifice,  and  distribution 
should  be  made  among  the  depositors  without  unnecessary 
delay.  It,  therefore,  becomes  the  duty  of  the  trustee  to  real- 
ize upon  the  assets  as  fast  as  it  may  be  done  consistently 
with  the  interest  of  the  trust,  and  so,  under  the  direction  of 
this  court,  divide  the  available  assets  with  all  practicable 
dispatch  among  those  who  are  entitled  to  them.  Thus  the 
necessity  for  a  receiver  may  be  avoided,  for  all  that  could 
be  accomplished  in  that  way  may  be  better  effected  in  this. 


The  Citizens  Loan  Association  of  the  City  of  Newark 

V. 

Daniel  M.  Lyon  and  others. 

The  waste  or  misapplication  of  the  funds  of  a  corporation  by  its 
officers  or  agents,  authorizes  the  company  to  resort  to  equity  in  order 
to  compel  such  officers  to  account  for  such  waste  or  breach  of  trust, 
even  though  it  were  conceded  that  an  adequate  remedy  at  law  exists. 
The  existence  of  such  remedy  at  law  would  not  oust  this  court  of  its 
jurisdiction. 

Bill  for  relief.     On  demurrer. 

Mr.  J.  W.  Taylor,  for  demurrant. 

Mr.  J.  Whitehead,  and  Mr.  A.  Loring  Gushing,  of  New 
York,  for  complainants. 
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The  Chancellor. 

The  bill  seeks  to  fix  and  enforce  the  personal  liability  of 
the  defendants  for  their  misfeasance  as  directors  of  the  com- 
plainants in  lending  without  security,  and  so  in  violation  of 
one  of  the  by-laws  of  the  complainants,  a  large  sura  of 
money  belonging  to  the  complainants,  which  was  thereby 
lost.  The  only  point  discussed  on  the  argument  of  the 
demurrer  was,  whether  the  complainants  have  not  an  ade- 
quate and  ready  remedy  at  law.  If  it  be  conceded  that  such 
remedy  at  law  exists,  this  court  is  not  thereby  ousted  of  its 
jurisdiction  on  the  subject,  which  belongs  to  its  ordinary 
and  ancient  jurisdiction  over  trusts. 

Where  there  has  been  a  waste  or  misapplication  of  the 
funds  of  a  corporation  by  the  ofi&cers  or  agents  of  the  corpo- 
ration, a  suit  in  equity  may  be  brought  in  the  name  of  the 
company  to  compel  them  to  account  for  such  waste,  or 
misapplication,  or  breach  of  trust.  Ang.  ^  Arnes  on  Corp., 
§312;  AWy-Gen.  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371,  389; 
Bayless  v.  Orne,  Freem.  Ch.  161, 173;  Atfy-Gen.  v.  Wilson,  1 
Cr.  ^  Ph.  2.     The  demurrer  will  be  overruled,  with  costs. 


Annetta  Blauvelt 

V. 

Belinda  Van  Winkle  and  others. 

1.  A  legacy  charged  on  lands,  and  given  to  trustees  to  hold  until  the 
legatee  should  attain  her  majority,  retains  preference  over  a  mortgage 
given  on  a  part  of  said  land,  which  was  released,  without  considera- 
tion, by  the  guardian  of  the  legatee,  with  the  advice  of  the  attorney  of 
the  mortgagee. 

2.  That  the  guardian  gave  bond,  and  charged  himself  with  the 
amount  of  such  legacy,  when  he  executed  the  release,  does  not  impair 
the  lien. 

3.  In  marshalling  the  assets  of  the  estate,  debts  due  from  the  testa- 
trix must  have  priority  over  such  legacy. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  G.  Ackerson,  Jr.,  for  complainant. 
Mr.  W.  M.  Johnson,  for  defendants. 

The  Chancellor. 

Lavinia  Westervelt,  late  of  Bergen  county,  deceased,  by 
her  will,"  made  in  1868,  after  giving  to  her  daughter,  Mrs. 
Belinda  Van  "Winkle,  in  fee,  all  her  lands,  tenements, 
hereditaments,  and  real  estate  whatever  and  wheresoever, 
subject  to  the  charges  imposed  thereon  in  the  will,  gave  to 
her  granddaughter,  the  complainant,  $10,000,  to  be  paid  to 
her  at  the  age  of  twenty-one  years.  She  then  gave  to  her 
executors  (her  daughter  Belinda,  Rev.  Cornelius  Blauvelt, 
father  of  the  complainant,  and  the  defendant,  John  W.  Van 
Winkle,  son  of  her  daughter  Belinda),  whom  she  thereby 
appointed  guardians  of  the  complainant  until  the  latter 
should  attain  to  her  majority,  the  above-mentioned  legacy 
of  $10,000,  to  be  paid  to  them  in  three  years  after  the 
decease  of  the  testatrix,  or  sooner  if  her  executors  should  so 
elect,  and  to  be  securely  invested  by  Iheni,  and  the  interest 
to  be  employed  and  expended  by  tlic  executors  in  quality  of 
guardians,  for  the  support,  maintenance,  and  education  of 
the  complainant.  And  she  charged  the  real  estate  devised 
to  her  daughter  with  her  debts  and  that  legacy,  in  case  her 
personal  estate  should  not  be  sufficient  to  pay  them,  and 
ordered  that  so  much  thereof  be  sold  from  time  to  time  by 
her  executors  as  would  meet  the  payment  of  the  debts  and 
legacy.  Mrs.  Van  Winkle,  and  her  son,  John  P.  Van 
"Winkle,  proved  the  will,  and  assumed  the  executorship,  but 
the  other  executor,  the  complainant's  father,  declined  to  do 
so,  deeming  it  unnecessary,  because  of  his  confidence  in  his 
co-executors,  and  being  unable,  without  inconvenience,  to 
attend  to  the  settlement  of  the  estate,  he  being  the  pastor 
of  a  church  in  the  state  of  New  York.  In  February,  1869, 
Mrs.  Van  Winkle  was  desirous  of  borrowing  $2,000  from 
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the  Mutual  Life  Insurance  Company  of  iSTew  York,  on 
mortgage  of  part  (the  most  valuable  portion)  of  the  land  so 
devised  to  her.  The  company,  however,  would  not  accept 
a  mortgage  as  security,  subject  to  the  lien  of  the  legacy 
which  had  not,  nor  had  any  part  of  it,  been  then  paid  or 
raised.  Thereupon  it  was  agreed  between  Mrs.  Van 
Winkle,  John  P.  Van  Winkle,  and  the  company,  that  the 
land  which  it  was  proposed  to  mortgage,  should  be  released 
from  that  lien,  and  it  was  understood  that  John  P.  Van 
Winkle  should  take  out  letters  of  guardianship  of  the 
person  and  estate  of  the  complainant,  and  give  the  bond 
required  by  law,  and  then  release  the  land  on  which  it  was 
proposed  to  give  the  mortgage  to  the  company  from  the  lien 
of  the  legacy,  and  should  take  from  his  mother  a  mortgage 
on  the  rest  of  the  property,  to  secure  the  payment  of  the 
amount  of  the  legacy. 

He,  accordingly,  on  the  22d  of  February,  1869,  took  out 
letters  of  guardianship  of  the  person  and  property  of  the 
complainant,  his  mother  and  his  father-in-law  being  his 
sureties  on  his  bond,  and  on  the  same  day  he  released  to  his 
mother,  from  the  lien  of  the  legacy,  the  part  of  the  premises 
which  it  was  proposed  to  mortgage  to  the  company,  and 
took  from  her  a  mortgage  on  the  rest  of  the  land  to  secure 
the  payment  of  $10,000  on  the  10th  of  October,  1871.  The 
consideration  expressed  in  the  release  was  one  dollar.  On 
the  day  on  which  the  letters  of  guardianship  were  taken 
out,  the  mortgage  to  the  company  was  given  for  the  loan  of 
$2,000,  which  was  then  made. 

In  November,  1871,  Mrs.  Van  Winkle,  desiring  to  borrow 
more  money  on  security  of  mortgage  on  another  part  of 
the  farm  than  that  mortgaged  to  the  company,  it  was 
agreed  between  her  and  John  P.  Van  Winkle  that,  in  order 
to  enable  her  to  do  so,  he  would  cancel  the  mortgage  which 
she  had  given  him,  and  take  another  of  the  same  amount, 
to  secure  the  payment  of  the  amount  of  the  legacy  on  the 
same  property  covered  by  the  mortgage  which  he  then 
held,  excepting  the  part  (a  wood  lot  of  twelve  acres)  which 
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it  was  proposed  to  mortgage  for  the  security  of  the  new 
loan.  This  was  accordingly  done.  The  mortgage  of  1869 
was  cancelled  of  record  without  consideration,  and  a  new 
one,  to  secure  the  payment  of  $10,000  in  three  years,  with 
interest,  was  taken,  which  covered  the  same  property, 
except  the  wood  lot.  On  mortgage  of  the  wood  lot,  Mrs. 
Van  Winkle  then  borrowed  $1,000  of  Joseph  Kingsland. 
This  mortgage  to  Kingsland  was  afterwards  cancelled,  and 
another,  for  $2,000,  given  upon  the  same  property  therein 
described  to  Elizabeth  "Watson,  in  1874. 

On  or  about  the  1st  of  April,  1870,  Mrs.  Van  Winkle 
mortgaged  a  part  of  the  land  described  in  the  mortgage  to 
the  life  insurance  company,  to  Caspar  P.  Westervelt,  to 
secure  the  repayment  of  a  loan  of  $1,600  made  by  him  to 
her,  and  on  or  about  the  11th  of  July,  1874,  she  mortgaged 
part  of  the  same  land  covered  by  the  company's  mortgage 
to  John  De  Graw,  to  secure  the  payment  of  $1,221.67. 
Under  foreclosure  proceedings,  taken  in  this  court  on  the 
mortgage  of  the  company,  the  land  covered  by  the  respect- 
ive mortgages  of  the  company,  Caspar  P.  Westervelt,  and 
John  De  Graw,  was  sold  to  De  Graw  in  January,  1877,  and 
he  now  holds  the  property  accordingly. 

In  March,  1870,  John  P.  Van  Winkle  tiled  an  inventory, 
as  guardian,  of  the  property  of  his  ward  in  his  possession. 
It  consisted  of  certain  articles  of  silver  plate,  and  a  few 
pieces  of  household  furniture  (all  of  which  were  specifically 
bequeathed  to  her  by  her  grandmother,  the  testatrix),  and 
the  legacy  of  $10,000.  In  September  of  that  year,  he  filed 
an  account  as  guardian,  in  which  he  charged  himself  with 
the  legacy  of  $10,000,  and  one  and  a  half  year's  interest 
thereon,  and  prayed  allowance  to  the  amount  of  $872.  The 
account  was  passed.  The  balance  against  him  therein  was 
$10,094.27.  In  February  following,  he  filed  another 
account,  which  was  allowed.  The  balance  against  him 
therein  was  $12,667.57.  He,  in  fact,  never  received  either 
the  legacy  of  $10,000  nor  any  interest  thereon.  The  mort- 
gage held  by  him  as  security  for  the  amount  of  the  legacy  is 
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by  no  means  a  sufficient  security  for  the  money.  It  was 
probably  supposed  to  be  abundantly  sufficient  when  it  was 
taken,  at  the  inflated  price  which  real  estate  then  bore.  The 
bill  is  filed  to  establish  the  lien  of  the  legacy  upon  the  whole 
property.  JTo  attempt  has  been  made  to  release  any  part  of 
the  property  except  the  part  mortgaged  to  the  life  insurance 
company.  Though  the  mortgage  to  that  company  is  dated 
on  the  10th  day  of  February,  1869,  twelve  days  before  the 
date  of  the  release,  it  was  not,  in  fact,  delivered  until  the 
release  had  been  delivered. 

The  delivery  of  the  release  was  made  an  indispensable 
condition  to  the  lending  of  the  money  by  the  insurance  com- 
pany on  the  mortgage,  and  the  attorney  of  the  company  not 
only  knew  all  the  circumstances,  but  advised  that  the 
release  be  made  and  the  mortgage  to  secure  the  amount  of 
the  legacy  be  taken  on  the  rest  of  the  farm.  Indeed,  he 
appears  to  have  devised  this  as  a  method  of  clearing  the 
part  of  the  property  which  it  was  proposed  to  mortgage  to 
the  insurance  company  from  the  lien  of  the  legacy.  He 
knew,  and  the  company  therefore  knew,  that  no  part  of  the 
leo-acy  had  been  paid ;  that  the  will  made  it  a  lien  on  the 
whole  property,  and  that  it  provided  that  it  should  be  raised, 
if  need  be,  by  sale  of  the  farm.  He  and  they  are  charge- 
able with  notice  that  the  release  was  a  violation  of  the  trust. 
The  letters  of  guardianship  were  taken  out  in  order  to 
enable  John  W.  Van  Winkle  to  execute  the  release  and 
take  the  mortgage  for  the  legacy.  That  mortgage  was 
merely  a  means  of  diminishing  the  security  of  the  complain- 
ant. It  is  not  intended  to  impute  to  either  the  attorney,  or 
the  company,  or  the  guardian,  any  fraudulent  design,  nor 
to  suggest  that  they  meditated  or  supposed  they  were 
inflicting  any  injury  on  the  complainant  in  the  matter. 
Nevertheless,  the  transaction  was  a  violation  of  the  guard- 
ian's trust,  and  was  of  such  a  character  as  that  it  cannot  be 
sustained.  It  must  be  held  in  equity  to  have  been  a  fraud 
on  the  complainant.  The  lien  of  the  legacy  was  not,  under 
the  circumstances,  discharged  by  the  release.     Terhune  v. 
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Colton,  2  Stock.  21 ;  Schenck  v.  Arroivsmith,  1  Stock.  314  ; 
Swarthout  v.  Ci^rfts,  5  iV.  F.  301.  The  will  clearly  provided 
for  the  payment  of  the  legacy.  It  ordered  that  so  much  of 
the  farm  as  should  be  necessary  for  the  purpose  be  sold  to 
raise  it,  in  case  the  personal  estate  of  the  testatrix  should 
prove  insufficient  to  pay  the  debts  and  the  legacy.  The 
whole  farm  was  pledged  to  raising  the  money,  in  order  that 
it  might  be  invested.  The  will  by  no  means  contemplated 
the  investment  of  the  money  on  security  of  mortgage  on  the 
farm,  but  the  contrary.  The  money  was  to  be  raised  by  the 
executors,  if  need  be,  by  the  sale  of  the  farm,  and  was  to  be 
by  them  securely  invested.  The  whole  farm  stood  as 
security  for  the  payment  of  the  money  until  it  was  actually 
paid.  The  fact  that  the  guardian  gave  security  by  guard- 
ian's bond,  and  charged  himself  with  the  whole  amount  of 
the  legacy  when  he  gave  the  release  and  took  the  mortgage, 
makes  no  difference.      Terhune  v.  Colton,  ubi  sup. 

One  of  the  sureties  on  the  bond  was,  as  before  stated,  his 
mother,  who  was  one  of  the  testamentary  guardians.  The 
other  was  his  father-in-law.  The  former  has  no  property 
except  her  interest  in  the  farm,  and  the  latter  is  insutiicient 
in  estate  to  make  the  legacy  secure.  The  guardian  is 
insolvent.  Nor  does  the  fact  that  the  ward,  since  she 
became  of  age,  approved  of  the  guardian's  account,  in 
which  he  charged  himself  with  the  legacy  and  interest 
thereon,  estop  her  from  denying  the  validity  of  the  release. 
Terhune  v.  Colton,  ubi  sup.  She  then,  in  fact,  knew  nothing 
of  the  mortgage  for  her  legacy  or  the  release.  She  has 
never  confirmed  the  release.  She  never  heard  of  either  the 
mortgage  or  the  release  until  July,  1876,  and  then  she 
immediately  consulted  counsel  with  a  view  to  establishing 
her  rights  in  the  matter,  and  the  result  was  this  suit. 

When  Caspar  P.  Westervelt  and  De  Graw  took  their  mort- 
gages, they  had  notice  that  the  will  made  the  legacy  a  lien  on 
the  land  on  which  they  proposed  to  take  a  mortgage  secu- 
rity. They  had  notice  that  the  lien  had  not  been  discharged, 
unless  it  were  by  means  of  the  release,  and  they  had  notice, 
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also,  by  the  very  release  itself,  that  it  had  been  executed  by 
the  guardian  of  an  infant,  without  any  consideration  what- 
ever. Had  they  made  inquiry,  they  would  have  ascertained 
that  the  legacy  had  not  only  not  been  paid,  but  that  there 
was  no  pretence  that  it  had.  Had  they  inquired  of  John 
W.  Van  Winkle,  he  would  have  told  them  that  the  legacy 
was  not  paid,  that  the  release  and  the  mortgage  to  him  for 
$10,000  and  his  guardianship  and  inventory  were  merely 
the  parts  of  a  plan  to  narrow  the  lien  of  the  legacy,  to  the 
end  that  part  of  the  property  subject  to  the  lien  might  be  by 
those  means  freed  from  it.  They  are  chargeable  with  the 
information  which  they  might  have  obtained  by  inquiry. 
De  Graw's  position  as  purchaser  under  the  foreclosure  sale 
is  no  better  than  his  position  as  mortgagee.  He,  as  well  as 
all  those  under  whom  he  claims,  had  notice.  Miss  Watson, 
when  she  took  her  mortgage,  had  notice  of  the  lien  of  the 
legacy  on  the  whole  property;  that  part  of  the  property 
had  been  released  without  consideration,  and  that  a  mort- 
gage for  $10,000,  the  amount  of  the  legacy,  had  been 
executed  to  the  guardian,  to  secure  the  amount  of  the 
legacy.  She  knew  that  the  part  on  which  she  proposed  to 
take  a  mortgage  had  never  been  released  at  all.  She  had 
notice  that  the  first  mortgage  for  |10,000  had  been  can- 
celled, without  consideration,  merely  to  enable  the  devisee 
of  the  land  to  mortgage  part  of  the  land  described  in  it  to 
Kingsland.  For  all  these  things  she  might  have  known  on 
inquiry,  if  she  did  not,  in  fact,  know  them,  and,  as  before 
remarked,  the  consequences  are  the  same. 

Brown  took  his  conveyance  before  any  release  or  mort- 
gage was  executed.  He  holds  subject  to  the  lien  of  the  leg- 
acy. The  mortgage  which  was  given  to  De  Graw  was  given 
for  the  amount  of  a  note  (and  interest)  given  to  him  by  the 
testatrix.  Of  the  money  received  from  the  insurance  com- 
pany, $804.72  were  used  in  paying  the  debts  of  the  testatrix's 
estate.  The  Westervelt  judgment  is  said  to  be  for  a  debt 
due  to  Jasper  Westervelt  from  the  testatrix.  De  Graw  has 
an  equity,  to  the  extent  of  the  amount  of  his  mortgage  and 
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the  above-mentioned  amount  of  $804.72,  superior  to  that  of 
the  complainant.  It  does  not  appear  that  any  of  the  money, 
the  payment  of  which  was  intended  to  be  secured  by  the 
Watson  mortgage,  or  the  money  received  from  Brown,  went 
to  pay  the  debts  of  the  estate.  Neither  Miss  Watson  nor 
Brown  has  any  equity  superior  to  that  of  the  complainant. 
Jasper  Westervelt  may  have  an  equity  superior  to  hers,  his 
debt  having  been,  as  is  alleged,  originally  due  from  the  tes- 
tatrix. 

There  are  but  three  other  unpaid  debts  of  the  estate.  One 
of  them  is  held  by  the  guardian,  another  by  his  father-in- 
law  (Peter  P.  Westervelt),  who,  as  before  stated,  is  one  of 
his  sureties  as  guardian,  and  the  third  by  Margaret  Wester- 
velt. Of  course  the  guardian  has,  under  the  circumstances, 
no  equity  for  the  payment  of  his  debt.  He  is  executor  and 
has  wasted  the  personal  estate.  Margaret  Westervelt  and 
Peter  P.  Westervelt  both  have,  notwithstanding  the  latter  is 
surety  for  John  P.  Van  Winkle,  as  guardian,  if  their  debts 
are  still  subsisting  and  valid,  and  therefore  enforceable 
against  the  estate,  an  equity  for  their  debts  superior  to  that 
of  the  complainant.  Neither  of  them  is  a  party  to  this  suit. 
They  and  Jasper  Westervelt  should  be  afforded  an  oppor- 
tunity of  proving  their  claims,  and,  if  they  are  valid,  of 
obtaining  payment. 

The  whole  farm  is  subject  to  the  lien  of  the  legacy.  It 
should  be  sold  as  follows  :  First,  the  part  covered  by  the 
$10,000  mortgage,  to  raise,  in  the  first  place,  the  amount  due 
to  Jasper  Westervelt  on  his  claim,  for  which  he  recovered 
his  judgment,  and  what  is  due  on  the  notes  held  by  Marga- 
ret Westervelt  and  Peter  P.  Westervelt,  if  those  claims  held 
by  Jasper,  Margaret  and  Peter  P.  Westervelt,  respectively, 
are  valid  claims  against  the  estate  of  the  testatrix ;  and,  in 
the  next  place,  the  amount  due  to  the  complainant  on  her 
legacy,  with  her  costs  of  this  suit.  If  sufficient  shall  not  be 
thus  raised  to  meet  those  payments,  then  the  part  mort- 
gaged to  Miss  Watson,  and  the  part  conveyed  to  De  Graw 
by  the  sheriff,  should  be  sold  to  pay  their  respective  proper- 
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tions  of  the  balance.  In  establishing  the  proportions,  the 
amount  due  De  Graw  for  his  debt  and  interest,  and  the 
$804.72  and  interest,  should  be  deducted  from  the  value 
of  the  land  conveyed  to  him.  If  there  should  still  be  a 
deficiency,  the  land  conveyed  to  Brown  should  be  sold  to 
raise  it. 

There  will  be  a  reference  to  ascertain  the  amounts  due,  if 
anything,  to  Jasper,  Margaret  and  Peter  P.  Westervelt, 
respectively,  from  the  estate  of  the  testatrix ;  the  amount 
due  to  De  Graw  for  principal  and  interest  on  his  debt,  and 
the  $804.72,  with  interest,  and  also  what  is  due  to  the  com- 
plainant on  her  legacy,  and  to  ascertain  the  proportions 
which  the  part  mortgaged  to  Miss  Watson,  and  the  part  con- 
veyed to  De  Graw,  are  to  bear. 


The  Paterson  Savings  Institution 

V. 

John  Brush  and  others. 

B.  gave  a  mortgage  to  secure  a  note  of  $5,200.  He  afterwards  gave 
to  the  mortgagees  another  note  for  $5,500,  with  the  privilege  of  two 
renewals  upon  making  part  payments  at  each  renewal.  B.  did  not 
request  any  renewal  of  the  note.  After  its  maturity  he  paid  $1,500 
without  any  directions  as  to  its  appropriation,  and  the  mortgagees 
applied  it  to  the  note  of  $5,200.— Held,  on  foreclosure  of  the  mortgage, 
that  as  against  a  purchaser  of  the  mortgaged  premises  under  a  judg- 
ment against  B.,  he  could  not  question  such  appropriation. 


Bill  to  foreclose.     On  exception  to  master's  report. 

Mr.  Griggs,  for  the  exceptants. 

Mr.  H.  A.  Williams,  for  complainants. 

Mr.  C.  L.  Corbin,  for  Delaware  and  Hudson  Canal  Com- 
pany. 
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The  Chancellor. 

The  only  question  presented  for  decision  is,  whether  a 
payment  of  $1,500,  made  by  John  Brush  to  the  mortgagees, 
should  have  been  credited  on  the  note  for  |5,200,  secured 
by  the  mortgage  on  which  this  suit  was  brought  (on  which 
it  was,  in  fact,  credited),  or  on  another  note  for  |5,500.  The 
first-mentioned  note  was  made  and  dated  on  the  18th  of 
February,  1B75,  and  was  payable  three  months  after  date. 
On  the  21st  of  May,  1875,  the  day  when  it  fell  due,  $2,000 
were  paid  upon  it,  leaving  $3,200  due.  On  the  10th  of 
November,  1875,  the  other  note  (for  $5,500)  was  made,  to 
secure  a  loan  of  that  amount  made  by  the  complainants  to 
Brush.  It  was  given  on  the  understanding  and  agreement 
between  him  and  them  that  out  of  the  $5,500  to  be  received 
by  him  for  it,  he  should  pay  $1,200  on  the  note  of  $5,200, 
and  he  did  so  accordingly  on  the  next  day  after  the  date  of 
the  $5,500  note.  That  note  matured  on  the  13th  of  Febru- 
ary, 1876,  and  was  payable  three  months  from  date, 
November  10th,  1875.  There  was  an  agreement  between 
Brush  and  the  complainants,  made  at  the  giving  of  that 
note,  that  he  should  have  the  privilege  of  two  renewals  of 
three  months  each,  on  paying  one-third  of  the  $5,500  on 
each  renewal. 

On  the  day  before  the  $5,500  note  matured,  he  paid  $500 
on  account  of  it,  but  paid  no  more  money  on  account  of 
either  note  until  the  22d  of  April,  1876,  when  he  paid  to 
the  complainants  $1,500  without  making  any  appropriation 
whatever  of  the  payment.  They,  in  the  absence  of  any 
directions  from  him  on  the  subject,  applied  it  to  the  older 
note,  the  note  of  $5,200.  He  now  insists  that  it  ought  to 
have  been  applied  to  the  $5,500  note.  He  admits  that  he 
gave  no  directions  as  to  the  application  of  the  payment,  but 
he  relies  on  the  fact  that  the  agreement  between  him  and 
the  complainants  provided  for  renewals  on  the  payment  of 
one-third  of  the  amount  of  the  $5,500  note,  and  the  fact  that 
he  told  them,  as  he  says,  when  he  paid  the  $500  on  account 
of  that  note,  that  he  would,  as  soon  as  he  could  get  the 
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money  to  do  so,  pay  off  one-third  of  the  note,  and  more,  if 
possible.  He  never  sought  a  renewal  of  the  note,  however, 
and  he  appears  to  have  made  no  claim  that  the  $1,500  were 
improperly  appropriated  until  this  suit  was  brought,  in 
November,  1876,  and  he  does  not,  in  his  answer,  directly 
make  the  claim,  though  he  does  "  charge  "  that  there  are 
$2,000  due  upon  the  $5,200  note.  Though  he  was  present 
at  an  examination  in  January,  1877,  in  which  the  president 
of  the  complainants  stated  that  the  $1,500  had  been  applied 
to  the  $5,200  note,  and  exhibited  the  note  with  the  credit 
endorsed  on  it,  he  not  only  made  no  objection  to  the  appro- 
priation, but  himself  testified  that  he  had  paid  $3,500  in 
cash,  in  addition  to  the  $1,200,  on  the  $5,200  note,  thus 
swearing,  in  effect,  that  he  had  paid  the  $1,500  on  that 
note. 

On  the  9th  of  December,  1876,  the  defendants,  the  Dela- 
ware and  Hudson  Canal  Company,  purchased  the  mortgaged 
premises  at  sheriff's  sale,  under  a  judgment  recovered  by 
them  against  Brush,  and  the  property  was  conveyed  to  them 
accordingly.  The  credit  of  $1,500  was  made,  and  actually 
endorsed  on  the  note  on  the  22d  of  April,  1876.  Mr. 
Brush's  answer  was  not  filed  until  January,  1877.  When 
the  canal  company  bought  the  property,  they  had  not,  as 
far  as  appears,  any  notice  that  the  propriety  of  the  applica- 
tion of  the  $1,500  to  that  note  was  in  anywise  to  be  disputed. 

The  exception  is  overruled,  with  costs. 


The  Freehold  Mutual  Loan  Association 

V. 

Stewart  Brown  and  others. 

The  Revision  of  1874-5,  repealing  and  re-enacting,  but  with  some 
important  changes,  a  general  corporation  act,  does  not  preclude  a  cor- 
poration existing  under  that  act  from  exercising  the  rights  conferred 
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by  it,  but  not  contained  in  the  act  as  revised.  Though  tlie  privileges 
conferred  by  the  act  are  subject  to  alteration  and  repeal,  the  legisla- 
tion, to  affect  either,  must  be  express,  or  such  that  a  necessary  impli 
cation  arises  therefrom. 


Bill  to  foreclose.  On  final  hearing  on  pleadings,  and 
written  agreement  as  to  facts. 

Mr.  C.  Robins,  for  complainants. 

Mr.  J.  W.  Siuartz,  for  Stewart  Brown. 

The  Chancellor. 

The  complainants  were  incorporated  in  1869,  under  the 
"  act  to  encourage  the  establishment  of  mutual  loan  and 
building  associations,"  approved  February  28th,  1849. 
[Nix.  Dig.  p.  92.)  By  the  fifth  section  of  that  act  it  is  pro 
vided  that  the  investments  of  the  association  which  may  be 
incorporated  under  the  act,  shall  be  made  either  in  loans  to, 
or  in  redemption  of  the  shares  of,  or  in  purchasing  lots  and 
erecting  dwellings  for,  the  members,  or  in  all  of  those  modes, 
as  the  constitution  of  the  particular  association  shall  pro- 
vide ;  and  that  no  premium  given  for  priority  of  loan  or 
acquisition  of  a  building,  or  discount  given  on  the  redemp- 
tion of  shares,  shall  be  deemed  to  be  usurious.  By  the 
seventh  section  it  is  provided  that  the  legislature  may  at  any 
time  alter,  amend  or  repeal  the  charter  of  any  association 
created  under  the  act. 

In  the  revision  of  the  statutes,  that  act  and  the  act  incor- 
porating homestead  and  building  companies  were  consoli- 
dated, and  the  provision  of  the  seventh  section  of  the  former, 
that  no  premium  given  for  priority  of  loan  or  acquisition  of 
a  building,  or  discount  given  on  the  redemption  of  shares, 
shall  be  deemed  to  be  usurious,  was  omitted.  It  was,  how- 
ever, re-enacted  in  1876.     (P.  L.  1876,  pp.  22,  242.) 

The  company  sold  the  defendant,  Stewart  Brown,  certain 
loans  at  a  premium,  on  the  4th  of  June,  1875,  and  certain 
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other  loans  at  a  premium,  on  the  3d  of  March,  1876,  and  at 
the  respective  timesof  purchasing  the  loans,  Brown  assigned 
to  the  company  certain  shares  of  its  stock  as  security  for  the 
repayment  of  the  loans,  and  gave  his  bond  and  mortgage, 
also,  as  security.  The  premium  thus  agreed  to  be  paid  by 
him  was  deducted  from  the  amount  of  the  loans.  The 
amount  deducted  on  the  first  transaction  was  |460,  on 
twenty  shares  of  stock,  of  the  par  value  of  $4,000,  and  he 
received  the  balance,  $3,540.  On  the  other  the  amount 
deducted  was  $210  on  the  like  number  of  shares  of  the  like 
value,  and  he  received  the  balance,  $3,790.  The  company 
filed  their  bill  in  this  cause  for  the  foreclosure  of  the  mort- 
gages and  sale  of  the  mortgaged  premises.  Brown,  in  his 
answer,  sets  up  the  defence  of  usury  to  both  mortgages. 

One  of  the  acts  of  1876,  above  referred  to,  was  approved 
on  the  29th  of  February,  1876,  and  the  other  on  the  21st  of 
April  of  that  year,  and  both  by  their  terms  took  eftect 
immediately. 

The  mortgage  of  March  3d,  1876,  having  been  executed, 
and  the  contract  for  the  loan,  which  it  secured,  made  after 
the  approval  of  the  act  of  February  29th,  1876,  the  defence 
of  usury  is,  of  course,  not  sustained  as  to  that  mortgage. 
Nor  is  it  sustained  as  to  the  other,  which  was  given  on  the 
4th  of  June,  1875.  Notwithstanding  the  fact  that  the 
repealer  of  the  act  of  1849  took  efl'ect  on  the  1st  of  May, 
1875,  and  although  the  provision  authorizing  the  taking  of 
premiums  for  priority  of  loans  was  not  re-enacted  until 
February  29th,  1876,  the  complainants  had,  in  the  interim, 
lawful  authority  to  take  such  premiums.  The  revision  did 
not  repeal  or  amend  their  charter.  Nor  did  it  afiect  it.  It 
did  not  purport  to  do  either.  The  charter  of  the  complain- 
ants was  derived  under  the  act  of  1849,  and  they  possessed, 
when  they  were  incorporated,  all  the  powers  which  that  act 
conferred,  and  they  have  ever  since  retained  them,  notwith- 
standing the  alteration  of  the  act  by  the  revision.  If  the 
act  had  been  repealed  altogether,  that  repeal  would  not 
have  repealed  the  complainants'  charter.     Donworth  v.  Cool- 
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baugh,  5  Clarke  [la.)  300.  But  the  act  was  never  repealed, 
except  for  the  purposes  of  revision.  Its  repealer  took  efi'ect 
on  the  1st  day  of  March,  1875,  and  the  revised  act  went 
into  operation  on  the  sam6  instant  that  the  repealer  took 
effect.  The  repealer,  therefore,  had  no  effect  upon  the 
franchises  of  the  complainants. 

In  lliddleton  v.  N.  J.  West  Line  B.  R.  Co.,  11  C.  K  Gr. 
81,  it  was  held  that  a  power  given  by  an  act  repealed  in  a 
revision,  but  which,  by  the  revision,  was  re-enacted  in  the 
same  instant  that  it  was  repealed,  so  that  there  never  was  a 
moment  when  the  act  repealed  was  not  in  force,  was  not 
taken  away  by  the  repealer.  The  fact  that  in .  the  revised 
act  no  provision  was  made  for  the  legalization  of  the  taking 
of  the  premiums  for  priority  of  loans,  did  not,  of  itself, 
deprive  the  complainants  of  their  vested  rights  to  take  such 
premiums  under  their  charter.  That  right  was  conferred 
on  them  by  the  act  of  1849,  and  could  not  be  taken  from 
them,  except  by  express  legislation,  or  by  legislation  from 
which  a  necessary  implication  arose  that  the  legislature 
intended  to  deprive  them  of  it.  The  legislature  reserved,  in 
the  act  of  1849,  as  before  stated,  the  right  to  repeal  or 
amend  the  charters  of  the  companies  organized  under  that 
act.  It  has  neither  repealed  nor  amended  that  of  the  com- 
plainants. 

There  will  be  a  decree  for  the  complainants,  in  accord- 
ance with  the  views  above  expressed. 


Sarah  Bellows  and  others 

V. 

Jacob  "Wilson  and  others. 


A  bill  was  entertained  to  set  aside  a  sale  of  land  by  an  auditor  in 
attachment,  where  such  attachment  was  issued  by  administrators  who 
had  no  authority  to  sue,  being  merely  foreign  administrators,  for  a 
particular  claim  of  rent,  alleged  to  be  due  under  a  lease,  but  not  due, 
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in  fact,  and  against,  among  others,  the  widow  of  the  alleged  debtor,  as 
an  heir  at  law  ;  no  negligence  in  regard  to  the  sale  being  attributable  to 
the  defendants  in  attachment,  one  of  whom  was  an  infant. 


Bill  for  relief.     On  general  demurrer. 
3fr.  B.  A.  Vail,  for  demurrant. 
3Ii\  S.  D.  Dillaye,  for  complainants. 

The  Chancellor. 

The  complainants  seek  relief  against  a  sale  and  convey- 
ance of  land  made  by  an  auditor  in  an  attachment  issued 
out  of  the  Middlesex  Circuit  Court,  October  22d,  1875,  at 
the  suit  of  the  administrators  of  Nicholas  G.  Kartright, 
deceased,  and  against  the  complainants  in  this  suit  in  a  plea 
of  debt. 

The  affidavit  on  which  the  writ  was  issued  was  made 
by  the  attorney  of  the  plaintifts  in  the  attachment.  It  stated 
that  Sarah  Bellows,  Harriet  Bellows,  Charles  "W.  Bellows, 
and  Henrietta  Bellows,  were  then  indebted  to  the  plaintiffs, 
administrators  of  the  estate  of  Nicholas  G.  Kartright,  in  the 
sum  of  $1,333.33,  and  that  the  affiant  verily  believed  that 
the  debtors  were  not,  at  that  time,  residents  of  this  state. 
Under  the  writ  certain  personal  property,  and  the  right,  title 
and  interest  of  the  defendants  in  three  tracts  of  land  in  the 
county  of  Middlesex,  were  attached.  The  land,  with  the 
improvements,  was  worth  $20,000,  and  the  personal  property 
several  hundred  dollars.  The  debt  proved  by  the  plaintiffs 
was  rent  upon  a  lease  made  by  their  intestate  to  George  F. 
Bellows,  deceased,  who  was  the  husband  of  the  complainant, 
Sarah  Bellows,  and  the  father  of  the  other  complainants. 
That  lease  was  surrendered  by  the  lessee  to  the  lessor,  and 
the  latter  re-entered  the  demised  premises  in  pursuance  of 
the  surrender.  All  the  rent,  proved  as  a  debt  under  the 
attachment,  was  claimed  as  bavins^  accrued  after  the  sur- 
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render.  The  debt  reported  by  the  auditor  as  proved  by  the 
plaintiffs  was  the  sum  of  $1,841.65.  That  reported  as 
proved  by  the  only  creditors  who  applied  under  the  attach- 
ment, was  the  sum  ot"  $80.93.  There  was,  when  the 
attachment  was  issued,  no  debt  due  to  the  plaintiffs  from  the 
complainants  in  this  suit,  the  defendants  in  the  attachment, 
or  from  the  estate  of  George  F.  Bellows,  and  there  was  none 
afterwards,  nor  was  there  any  debt  due  from  them  to  the 
applying  creditor.  Judgment  by  default  was,  on  the  26th 
of  September,  1876,  entered  for  the  sums  reported  by  the 
auditor,  and  the  premises  attached  were  sold  by  the  auditor 
to  the  defendants  for  the  sum  of  $2,750.  They  were  worth, 
at  a  cash  valuation,  at  least  $20,000.  The  complainants  did 
not  learn  of  the  attachment  until  the  property  was  adver- 
tised. Their  attorney  undertook  to  obtain  a  postponement 
of  the  sale,  and  to  take  proceedings  to  open  and  vacate  the 
judgment  in  attachment,  but  failed,  through  neglect,  to  do 
either,  and  the  premises  were  sold  and  conveyed  by  the 
auditor  without  their  knowledge.  The  complainant,  Sarah 
Bellows,  was,  when  the  attachment  was  issued,  and  ever 
since  has  been,  in  the  possession  of  the  land  sold  under  the 
attachment,  under  her  claim  to  dower  therein  as  widow  of 
George  F.  Bellows,  who  died  seized  of  the  property,  and 
from  whom  it  descended  to  the  other  complainants.  The 
plaintiffs  in  the  attachment  were,  as  before  stated,  the 
administrators  of  Nicholas  Kartright,  deceased,  but  were 
not  so  by  virtue  of  letters  issued  in  this  state.  One  of  the 
complainants  was  an  infant.  The  land  was  capable  of 
division,  so  that  a  part  of  it,  readily  separable  from  the  rest, 
might  have  been  sold  to  pay  the  debts  claimed  by  the 
plaintiffs  and  the  applying  creditor  to  be  due  to  them.  The 
foregoing  are  the  prominent  facts  stated  in  the  bill,  and  on 
demurrer  they  must  be  taken  to  be  true.  It  is  evident 
that,  under  those  facts,  the  defendant's  claim  to  the  owner- 
ship under  the  sale  of  the  right,  title  and  interest  of  the 
complainants  is  the  result  of  proceedings  not  only  illegal,  but 
fraudulent ;  that  under  a  pretended,  but  wholly  unfounded 
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claim  against  George  F.  Bellows,  not  only  the  interest  of 
his  children,  one  of  them  an  infant,  in  the  land  was  attached 
and  sold,  but  the  dower  of  his  widow,  also.  The  complain- 
ants, on  the  statements  of  the  bill,  are  entitled  to  relief  in 
equity.  3Ioore  v.  Gamble,  1  Stock.  246 ;  Hodgson  v.  FarreJl, 
2  3IcCart  88;  Johnson  v.  Garnett,  1  C.  E.  Gr.  31. 
The  demurrer  will  be  overruled,  with  costs. 


CORTLANDT   H.    DoDD 

V. 

Sarah  Bellows  and  others. 


A  claim  for  the  value  of  use  and  occupation  by  a  purchaser  of  the 
demised  premises,  under  attachment  proceedings  against  the  landlord, 
as  opposed  to  that  of  the  landlord  himself,  for  rent  under  a  lease  for 
the  same  period,  does  not  present  a  case  for  a  bill  of  interpleader  by 
.  the  tenant. 


Bill  of  interpleader.  On  motion  to  dissolve  injunction  on 
bill  and  answer  of  Sarah  Bellows. 

Mr.  S.  D.  Dillaye,  for  the  motion. 

Mr.  B.  A.  Vail,  contra. 

The  Chancellor. 

The  bill  is  filed  by  a  tenant  against  his  landlord  and  the 
purchaser  of  the  demised  premises  under  proceedings  at  law 
in  attachment.  It  prays  that  the  landlord  may  be  restrained 
from  proceeding  by  distress  to  collect  the  rent,  and  from 
instituting  proceedings  at  law  to  recover  possession  of  the 
premises  from  him  on  the  ground  of  non-payment  of  the 
rent,  which  he  offers  to  pay  into  court.  He  paid  into  court, 
on  the  filing  of  the  bill,  all  the  rent  then  due.     The  term  is 
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still  unexpired.  The  conflicting  claims  set  up  in  the  bill 
are  the  claims  of  the  landlord  to  rent  under  the  lease,  and 
the  claim  of  the  purchaser  under  the  proceedings  in  attach- 
ment to  damages  for  the  use  and  occupation  of  the  premises 
by  the  complainant  since  the  purchaser's  title  began.  But 
the  claims  thus  made  are  not  conflicting  claims  to  the  rent. 
The  persons  claiming  damages  for  use  and  occupation  are 
not  in  privity  of  contract  or  tenure  with  the  landlord.  It 
is  not  uncertain  to  whom  the  rent  should  be  paid.  The 
complainant  owes  it  to  Mrs.  Bellows.  It,  clearly,  is  not  a 
case  for  a  bill  of  interpleader.     Story's  Eq.  Juris.,  §812. 

The  injunction  will  be  dissolved  and  the  bill  dismissed, 
with  costs. 


John  H.  Platt,  assignee, 

V. 

Aaron  S.  Bright  and  wife. 


1.  Under  a  provision  in  a  railroad  charter  requii'ing  notice  in  con- 
demnation proceedings  to  be  given  to  "  the  persons  interested,"  a 
mortgagee  of  the  lands  condemned,  if  not  notified,  is  not  bound  by  tho 
proceedings  in  condemnation. 

2.  Where  an  award  of  damages  in  condemnation  of  lands  was  paid 
into  court  upon  the  application  of  a  mortgagee  of  such  lands, — 
Held,  that  it  might,  on  proper  amendment  of  the  proceedings,  be 
equitably  distributed  by  the  court  so  as  to  protect  such  mortgagee  and 
the  railroad  company  also,  although  such  award  was  made  prior  to 
the  passage  of  the  act  of  1877  [P.  L.  1877,  p.  137)  expressly  author- 
izing the  distribution  of  funds  in  such  cases. 


Bill  to  foreclose.     On  exception  to  master's  report. 
Mr.  F.  Fellows,  of  New  York,  for  the  exceptant. 
Mr.  JR.  Allen,  Jr.,  and  Mr.  T.  N.  Mc Carter,  contra. 
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The  Chancellor. 

The  question  presented  for  decision  is,  whether  certain 
money  awarded  to  the  mortgagors  by  proceedings  in  con- 
demnation, taken  by  the  New  Egypt  and  Farmingdale  Rail- 
road Company,  under  their  charter,  in  reference  to  part  of 
the  mortgaged  premises,  and  which  was  paid  into  this  court 
upon  a  petition  of  the  complainant,  should  be  paid  over  to 
him,  towards  satisfaction  of  the  amount  due  on  the  mort- 
gage. Under  the  proceedings  in  condemnation  no  notice 
was  given  to  the  mortgagee.  The  charter  of  the  company 
(P.  L.  1869,  pp.  472,  476,  477,)  provides  that  in  condemna- 
tion of  land  or  materials  for  the  railroad,  notice  shall  be 
given  to  "the  persons  interested"  in  the  property  which  it 
is  intended  to  take.  Under  the  circumstances,  the  mort- 
gagee not  having  been  a  party  to  the  proceedings,  and  hav- 
ing had  no  notice  thereof,  is  not  bound  by  them.  State, 
National  Railw.  Co.,  v.  Easton  ^  Amhoy  R.  R.  Co.,  7  Vr. 
182.  The  only  persons  notified  were  the  mortgagors,  Mr. 
and  Mrs.  Bright,  and  the  award  was  made  to  them.  The 
bill  was  filed  on  the  17th  of  December,  1872,  and  the  pro- 
ceedings in  condemnation  were  begun  on  the  3d  of  Febru- 
ary, 1873,  and  the  report  of  the  commissioners  was  made  on 
the  17th  of  March  following.  The  railroad  company  has 
not  been  made  a  party  to  this  suit.  The  complainant,  by 
the  petition  before  referred  to,  alleged  that  the  company 
was  about  to  pay  the  amount  awarded  for  value  of  land  and 
damages,  to  the  mortgagors ;  that  the  mortgaged  premises 
were  a  scanty  security,  and  that  the  company  intended,  in 
adapting  the  land  taken  by  them  to  their  purposes,  to  make 
a  deep  cut  therein,  which  would  greatly  damage  it. 

On  the  filing  of  the  petition,  an  order  was  made  requirino- 
the  company  to  pay  the  money  into  this  court,  which  was 
done  accordingly.  Subsequently,  the  mortgagors  applied, 
by  petition,  for  part  of  the  money  which  \\  as  thus  paid  in, 
basing  their  application  on  the  ground  that  the  money  thus 
applied  for  was  not  awarded  in  respect  to  any  part  of  the 
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mortgaged  premises,  but  in  respect  of  other  adjoining  land. 
The  petition  and  the  affidavit  annexed  show  that  the  rest  of 
the  land  taken  was  covered  by  the  mortgage.  An  order 
was  made  on  the  petition  directing  the  payment  to  the  mort- 
gagors of  the  part  of  the  money  which  was  awarded  in 
respect  to  such  other  land  for  value  and  damages.  The 
master,  under  the  order  of  reference,  recommends  that  the 
mortgaged  premises  be  sold,  subject  to  the  right  of  the  rail- 
road company  under  the  condemnation,  and  he  reports,  sub- 
stantially, that  the  sum  of  |6,610  is  the  value  of  the  part  of 
the  mortgaged  premises  taken  by  the  company  and  dam- 
ages for  taking  it.  The  defendants  except  to  the  report  in 
respect  to  those  matters. 

The  master,  in  his  report,  has  conformed  to  the  order  of 
reference,  and  his  conclusions  are  fully  sustained  by  the 
evidence.  The  exceptions  must,  therefore,  be  overruled, 
mth  costs. 

The  order  of  reference  was  made  on  the  hearing  of  the 
cause  before  the  vice-chancellor,  on  the  28th  of  June  last. 
If  there  is  error  in  it,  it  obviously  cannot  be  corrected  by 
means  of  exceptions  to  the  master's  report.  The  question 
now  raised  by  the  exceptions  was  not  raised  on  the  liearing, 
nor  at  any  previous  time  in  the  cause.  On  the  other  hand, 
there  appears,  from  the  fact  that  no  objection  was  ever  made 
to  the  order  requiring  the  payment  of  money  into  court,  so 
far  as  the  money  awarded  in  respect  to  the  mortgaged 
premises  is  concerned,  to  have  been  an  acquiescence  on  the 
part  of  the  defendants  in  the  propriety  of  that  order.  Nor 
do  I  see  any  insuperable  difficulty  in  the  way  of  doing  jus- 
tice to  all  the  parties  in  this  suit  in  respect  to  that  money. 
It  is  now  in  court.  It  has  never  been  paid  over  to  Mrs. 
Bright.  Were  it  in  the  hands  of  the  railroad  company,  that 
company  would,  under  the  act  of  1877,  "  respecting  the 
awards  of  commissioners  in  cases  of  lands  and  real  estate 
taken  or  condemned  by  law,  and  appeals  therefrom,"  (P.  L. 
1877,  p.  137,)  be  entitled  to  protection  as  against  the  mort- 
gage, and  that,  too,  notwithstanding  the  fact  that  the  award 
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was  made  prior  to  the  passage  of  that  act.  By  that  act 
power  is  expressly  given  to  this  court  to  distribute  the 
money  according  to  law.  It  provides,  that  whenever  it 
shall  appear  to  the  chancellor  that  the  lands  taken  pursuant 
to  any  law  or  act  aforesaid  (act  of  incorporation  or  law  of 
this  state),  are  encumbered  by  any  mortgage,  judgment  or 
other  lien  of  any  kind,  the  money  awarded  to  the  owner  or 
owners  of  said  lands  may,  by  the  order  of  the  chancellor,  be 
paid  into  the  court  of  chancery,  and  shall  there  be  distrib- 
uted according  to  law,  and  written  notice  given  to  such 
owner  or  owners  that  such  money  has  been  so  paid  into 
court,  shall  have  the  same  effect  as  if  the  money  so  awarded 
had  been  actually  tendered  to  the  owner  or  owners.  The 
award  was  of  the  sum  of  $9,531  for  the  land  and  damages, 
not  merely  for  the  interest  of  the  mortgagors  therein.  It 
appears  by  the  petition  of  Mrs.  Bright,  that  of  that  sum 
16,610  were  awarded  for  the  value  of  the  mortgaged 
premises  and  damages  thereto.  There  is  no  reason  in 
equity  why  that  money  should  be  paid  to  Mrs.  Bright  before 
the  mortgage  shall  have  been  paid.  Nor  is  there  any  reason 
in  equity  why  the  railroad  company,  which  has  paid  the 
condemnation  monej^  should  be  compelled  to  contribute  to 
the  payment  of  the  mortgage,  inasmuch  as  the  mortgagee  is 
satisfied  with  the  amount  of  the  award. 

It  is  very  obvious  that,  unless  the  right  of  the  railroad 
company  is  to  be  protected  in  selling  the  mortgaged 
premises,  the  proceedings  should  be  stayed  until  the  com- 
pany can  be  brought  in  as  a  party  to  this  suit.  It  did  not, 
by  the  condemnation,  assume  the  payment  of  any  encum- 
brance on  the  property,  and  it  has  the  same  equitable  right 
that  a  purchaser  of  the  equity  of  redemption  in  part  of  the 
mortgaged  premises  would  have.  It  has  the  right  to  have 
the  rest  of  the  mortgaged  premises  remaining  in  the  hands 
of  Mrs.  Bright  sold  for  the  payment  of  the  mortgage, 
before  recourse  is  had  to  the  part  acquired  through  the  pro- 
ceedings for  condemnation.  And,  although  it  has  taken 
•4ie  property pe?Z(fe?^fe  lite,\tQ  rights,  which  have  been  brought 
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to  the  knowledge  of  tlie  court  by  the  complainant's  petition, 
and  that  of  Mrs.  Brio-ht,  in  the  cause,  should  not  be  isrnored 
or  disregarded.  And  in  view  of  the  fact  that  the  condem- 
nation money  is  in  court  in  this  cause,  it  will  be  permitted 
to  seek  in  this  suit  any  relief  in  respect  to  the  application  of 
that  money  to  which,  under  the  act  of  1877  or  otherwise,  it 
may  be  advised  that  it  is  entitled,  if  it  be  necessary  for  the 
furtherance  of  justice  so  to  do,  and  the  complainant,  in  order 
to  adapt  the  proceedings  to  the  relief  sought  in  reference 
to  the  payment  of  the  money  in  court  over  to  him  on 
account  of  his  mortgage,  will  be  permitted,  if  he  desire  to 
do  so,  to  file  a  supplemental  bill. 


Sarah  S.  Brinkerhofp 

V. 

Cornelius  Brinkerhoff. 


A  husband  left  his  wife,  and  failed  to  return,  notwithstanding  her 
request  and  his  promise  to  do  so. — Held,  to  constitute  desertion  suffi- 
cient to  entitle  the  wife  to  a  divorce. 


Bill  for  divorce.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  John  Linn,  for  complainant. 
Mr.  C.  H.  Winjield,  for  defendant. 

The  Chancellor. 

The  parties  were  married  in  this  state,  in  1857.  They 
lived  together  in  'Sew  Jersey  until  1869,  when  they  removed 
to  the  city  of  New  York,  and  they  continued  to  reside  there 
together  until  the  10th  of  January,  1870.     On  that  day  the 
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defendant  came  home,  and  asked  his  mother-in-law  to  lend 
him  a  valise,  in  which  to  take  some  clothes  to  Bergen,  in 
this  state,  where  he  was  going  to  work.  He  said  he  would 
be  away  for  two  or  three  weeks.  He  took  all  his  clothes  in 
two  valises,  got  a  dollar  from  his  wife,  and  then  left  the 
house,  running  as  fast  as  he  could.  The  haste  of  his  depart- 
ure appears  to  be  accounted  for  by  the  fact  that  in  a  few 
minutes  afterwards  the  keeper  of  a  neighboring  beer-saloon 
came  to  the  house  to  collect  a  bill  which  he  had  against  the 
defendant,  for  liquor  furnished  by  him  to  the  latter,  and 
made  threats  of  personal  violence  against  the  defendant  in 
case  he  should  not  pay  the  bill.  The  defendant  never 
returned  to  his  family  afterwards. 

In  April,  1870,  his  wife  wrote  and  sent  to  him  the  follow- 
ing letter : 

"Why  in  the  world  do  you  not  come  home?  You  have  deserted 
your  wife  and  child.     Come  home ;  I  want  you  to." 

That  letter  was  delivered  to  him  by  her  brother,  who  told 
him  it  was  from  his  wife,  requesting  him  to  come  home,  and 
at  the  same  time  her  brother  requested  him  to  go  home  to 
his  wife  and  child.  "When  the  letter  was  delivered  to  him, 
the  defendant  was  in  a  house  on  the  Newark  plank-road,  in 
the  neighborhood  of  Jersey  City.  The  defendant  replied, 
that  he  would  "  come  home  to-morrow."  The  complainant's 
brother  then  asked  him  to  go  with  him  then,  but  the  defend- 
ant said  no,  that  he  "  would  go  home  to-morrow."  He  took 
the  letter  and  put  it  in  his  pocket.  He  never  returned  to 
his  home,  or  signified  any  desire  or  intention  to  do  so. 

After  he  so  left  his  wife,  she  remained  in  New  York 
until  May,  1870,  and  then  came  to  Jersey  City,  and  lived 
Ihere  until  February,  1871,  and  then  returned  to  the  city  of 
New  York,  wdiere  she  has  ever  since  resided.  The  defend- 
ant has  lived  in  this  state  ever  since  he  left  his  wife.  On 
two  occasions  since  he  left  his  family,  he  has  seen  his  wife. 
Once  he  saw  her  at  her  brother's  house  in  Jersey  City, 
where  he  came  to  see  her  to  get  money  to  buy  some  clothes 
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for  himself.  This  was  in  or  about  1870.  She  refused  to 
give  him  the  money,  but,  with  their  son,  went  with  him  and 
bought  the  clothes  for  him.  The  defendant  appears  to  have 
been  of  very  intemperate  habits.  At  this  interview  the 
complainant  asked  him  why  he  had  acted  towards  her  as  he 
had  done,  and  he  answered  that  it  was  through  bad  influence. 
The  next  interview  between  the  parties  took  place  in  or 
about  1872  or  1873.  The  defendant  then  saw  the  complain- 
ant at  her  brother's  house  in  Bergen.  He  had  requested  his 
brother's  wife  to  send  for  him  when  the  complainant  should 
come  there,  and  she  did  so.  He  then  asked  his  wife  to  give 
him  a  divorce;  She  replied  that  she  could  not  do  it ;  that 
she  had  not  the  power  to  give  him  a  divorce,  and  did  not 
herself  want  a  divorce.  He  then  said  to  her,  that  if  she 
gave  him  a  divorce  she  could  get  married  again,  and  that  he 
did  not  care  about  being  married  again.  The  defendant, 
though  he  denies  that  he  deserted  his  wife,  does  not  deny 
any  of  these  statements.  He  speaks,  in  his  testimony,  of  a 
transaction  which,  he  says,  took  place  in  December,  1869, 
as  indicating  a  determination  on  the  part  of  his  wife  not  to 
live  with  him.  He  says  that  on  Saturday,  the  4th  of  that 
month,  she  proposed  to  give  him  |1 1,000  as  consideration 
for  a  separation ;  that  on  the  ensuing  Monday  he  asked  her 
what  she  intended  to  do,  but  she  made  no  reply.  He  says 
that  her  mother,  who  was  present  then,  said  that  his  wife 
should  not  live  with  him  another  day,  so  long  as  she  (the 
mother)  lived.  He  says  that  he  then  came  to  N"ew  Jersey, 
and  has  remained  here  ever  since.  His  wife  swears  that 
this  statement,  except  as  to  his  residence  in  this  state,  is 
untrue,  and  he  is  not  corroborated.  Her  mother  died,  it 
may  be  remarked,  on  the  2d  of  September,  1870.  It  is 
proved  by  Miss  Hudson,  who  lived  in  the  family,  and  by  the 
son  of  the  parties,  that  it  was  in  January,  1870,  that  the 
defendant  left  his  wife.  That  the  complainant,  in  April, 
1870,  wrote  the  letter  remonstrating  with  him  for  his  deser- 
tion of  his  wife  and  child,  and  that,  though  on  receipt  of  it 
he  promised  to  return,  he  never  did  so,  are  facts  which  he 
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does  not  deny.  He  appears,  therefore,  to  have  left  his  wife 
on  the  10th  of  January,  1870,  promising  to  return  in  two  or 
three  weeks,  and,  though  he  was  solicited  to  return  in 
April  following,  and  promised  to  do  so,  he  has  not  only 
never  returned,  but  has  shown  no  disposition  to  do  so.  On 
the  contrary,  he  seems  to  have  been  desirous  of  getting  a 
final  separation  from  his  wife  by  mutual  consent. 
There  will  be  a  decree  of  divorce. 


William  Hoffman 

V. 

John  J.  Wanner  and  others. 


A  mortgage  for  $3,000  was  given,  but  only  $500  in  cash  were  paid  to 
the  mortgagor  on  account  of  it.  The  mortgagee  alleged  that  he  had 
accounted  for  the  balance  in  liquidation  of  an  indebtedness  of  a  third 
party  to  him. — Held,  that  he  could  not  collect  such  balance,  the  mort- 
gagor not  having  authorized  or  consented  to  the  appropriation  thereof. 


Bill  to  foreclose.  On  iinal  hearing  on  pleadings  and 
proofs. 

Mr.  S.  B.  Ransom,  for  complainant. 

Mr.  C.  L.  Corbm,  for  Wanner. 

The  Chancellor. 

The  controversy  between  the  parties  is,  as  to  the  amount 
due  to  the  complainant  on  a  mortgage  dated  September  4th, 
1874,  given  by  Wanner  and  his  wife  to  him,  and  made  to 
secure  the  payment  of  $3,000  in  one  year  from  the  date  of 
the  instrument,  with  interest.  It  appears  that  Wanner 
received  from  the  complainant  $500  on  account  of  the  mort- 
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gage,  when  the  mortgage  was  delivered,  but  never  received 
any  more.  The  complainant  claims  to  have  credited  Julius 
Kirsher  with  the  balance,  $2,500,  thus,  as  he  says,  applying 
that  sura  towards  the  payment  of  the  price  (about  $17,500) 
which  Kirsher  had  agreed  to  pay  him  for  an  ultramarine 
factory  and  fixtures  and  raw  material  therein,  which  the 
complainant  had  sold  to  him.  The  agreement  for  the  sale 
of  the  factory  is  dated  on  the  31st  of  August,  1874,  and  pro- 
vides for  the  payment  by  Kirsher  to  the  complainant  of 
$2,500,  on  account  of  the  purchase-money,  on  or  before  the 
15th  of  September  then  next  ensuing.  It  is  to  this  payment 
that  the  complainant  claims  to  have  applied  the  $2,500. 
The  evidence  shows  that  Kirsher  had  been  superintendent 
of  the  factory  for  the  complainant  up  to  March  or  April, 
1874,  and  then  agreed  to  buy  the  factory  and  business  from 
him.  The  complainant  says  Kirsher  owned  them  from 
April,  1875.  In  or  about  July,  1875,  Wanner  agreed  to  go 
into  the  business  with  Kirsher,  as  his  partner,  and  to  put  in 
$8,000  in  cash,  in  installments,  against  the  factory  and  fix- 
tures, which  Kirsher  told  him  he  owned,  and  which  he  said 
were  worth  $17,000.  On  the  faith  of  these  representations, 
Wanner  entered  into  the  business  in  July  or  August,  and 
put  in  over  $3,000  in  cash,  Kirsher,  as  before  stated, 
represented  to  him  that  he  owned  the  factory,  &c.  He  had, 
however,  in  fact,  paid  nothing  upon  them,  but  had  agreed 
to  secure  the  payment  of  the  whole  of  the  purchase-money 
by  a  mortgage  on  the  property  itself,  which  he  subsequently 
and  on  the  31st  of  August,  1874,  gave.  By  the  terms  ot 
the  agreement  between  him  and  the  complainant,  he  was  to 
pay  $2,500  of  the  purchase-money  on  or  before  the  15th  of 
September,  1875,  and  $2,000  on  or  before  the  31st  of 
December  following,  and  the  balance  as  fast  as  he  might 
realize  it  from  the  sale  of  the  ultramarine  to  be  manufac- 
tured by  him,  or  from  his  net  share  of  that  commodity  if 
manufactured  by  him  in  partnership  with  any  other  person 
or  persons.  He  had,  indeed,  no  capital  whatever.  The 
$8,000  which  Wanner  agreed  to  put  in  were  to  constitute 
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and  be  used  as  the  working  capital  of  the  concern.  Wan- 
ner proposed  to  borrow  $3,000  from  an  insurance  company, 
but  Kirsher  told  him  that  the  complainant  would  lend  it  to 
him  on  first  mortgage  of  the  premises  described  in  the 
mortgage  which  is  in  suit.  The  complainant  agreed  to  lend 
it  to  him.  Wanner  swears  that  when  he  applied  to  the 
complainant  for  the  loan,  he  told  the  latter  that  he  wanted 
$500  for  his  own  use,  and  $2,500  to  use  in  the  factory.  He 
farther  says  that  the  complainant  gave  him  a  check  for 
$500,  on  account  of  the  loan,  and  said  he  would  give  the 
$2,500  (the  balance)  to  Kirsher  in  a  few  days.  He  further 
testifies  that  the  money  was  to  be  put  into  the  partnership 
business,  and  that  he  told  the  complainant  so.  He  says  that 
Kirsher  had  no  money,  and  they  needed  the  money  in  order 
to  carry  on  the  business.  He  says  that  when  he  applied  to 
the  complainant  for  the  loan,  the  latter  told  him  that  he 
would  lend  him  $3,000  on  property  worth  double  that 
amount  or  more.  In  his  testimony  as  to  what  passed 
between  him  and  the  complainant  when  the  mortgage  was 
delivered,  he  is  corroborated  by  the  latter.  Wanner  says 
that  when  the  mortgage  was  delivered  Kirsher  was  with 
him ;  that  the  complainant  said  the  papers  were  all  right, 
and  he  adds  that  he  (Wanner)  then  expected  his  money,  and 
that  he  told  the  complainant  that  he  wanted  $500  for  his 
own  use  and  $2,500  to  go  into  the  factory ;  that  the  com- 
plainant drew  his  check  for  $500,  and  that  he  then  gave  the 
papers  to  the  complainant ;  that  he  asked  the  complainant 
when  he  (Wanner)  would  receive  the  balance,  and  that  the 
complainant  replied  that  he  would  hand  that  to  Kirsher,  and 
that  Wanner  need  not  come  again.  He  further  says,  that 
on  that  occasion  the  complainant  and  Kirsher  had  a  conver- 
sation in  a  mongrel  language  that  he  could  not  understand. 
The  complainant,  in  his  account  of  the  transaction,  says 
that  Kirsher  and  Wanner  came  together  and  had  the  mort- 
gage with  them  ;  that  he  took  the  mortgage  and  "  looked 
it  over,"  and  put  it  in  his  desk;  that,  thereupon,  Wanner 
said,  "and  the  money;"  and  that  he  (the  complainant)  then 
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said  that  it  was  understood  between  Kirslier  and  him  that 
the  money  was  "  accounted  for  "  between  them.  He  pro- 
ceeds to  say  that  either  Wanner  or  Kirsher,  or  both,  said 
that  Wanner  wanted  $500  that  morning.  He  says  that,  as 
he  was  not  prepared  to  pay  it,  he  objected,  and  that  Kirsher 
then  took  him  aside  and  urged  him  very  much  to  do  him 
the  favor,  to  which  he  finally  reluctantly  consented,  and 
gave  Wanner  the  $500.  He  says  that  when  Wanner  first 
spoke  about  the  money,  he  (the  complainant)  said,  "  I 
account  for  this  money  with  Kirsher."  He  afterwards  says 
he  said  he  was  "  to  account  to  Kirsher  "  for  the  money,  and 
again,  that  he  "  would  account  to  Kirsher  "  for  the  money. 
He  says  it  was  after  he  said  this  that  Kirsher  or  Wanner,  or 
both  of  them,  asked  him  for  the  $500. 

Wanner  testifies  that  he  applied  to  the  complainant  for 
the  $2,500  about  a  fortnight  after  he  delivered  the  mort- 
gage, and  the  complainant  told  him  he  would  give  the 
money  to  Kirsher.  There  is  no  evidence  whatever  that 
Wanner  ever  authorized  the  complainant  to  apply  the  $2,500 
to  the  payment  of  Kirsher's  debt.  That  he  entered  in  the 
firm's  book  an  item  of  $2,500,  under  date  of  September  6th, 
1875,  as  furnished  by  the  complainant,  does  not  prove  it. 
He  says  that  he  so  entered  it,  because  he  supposed  the  com- 
plainant would  pay  it  into  the  business.  There  is  evidence 
that  he  had  reason  to  believe  so.  The  complainant's  account 
of  the  transaction  is  not  in  accordance  with  his  claim.  Had 
it  been  understood  between  the  parties  that  the  $2,500  were 
to  go  to  the  payment  of  Kirsher's  debt,  why  was  it  not  so 
stated  ?  Why  say  to  Wanner  that  the  complainant  would 
account  to  Kirsher  for  the  balance  ?  Why  this  obscurity  of 
statement,  as  if  there  were  a  covert  design,  if  Wanner  under- 
stood the  transaction,  as  the  complainant  alleges  that  he 
himself  understood  it  ?  The  fact,  shown  by  the  complain- 
ant's letters  to  Wanner,  that  the  complainant  treated  Wan- 
ner's  application  for  the  money  as  if  it  were,  as  Wanner 
states  that  it  was,  an  application  for  a  loan,  is  strong  corrob- 
oration of  Wanner's  statement.      The  $2,500  were  never 
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paid.  It  is  incumbent  on  the  complainant  to  show  that  he 
was  authorized  by  Wanner  to  credit  that  sum  on  the  debt 
of  Kirsher.  It  is  not  pretended  that  AVanner  was  in  any- 
wise bound  for  that  debt.  The  whole  matter  has  the 
appearance  of  a  concealed  purpose  on  the  part  of  the  com- 
plainant and  Kirsher  to  obtain  the  mortgage  from  Wanner 
under  pretence  of  making  a  loan  to  him,  and  then  give  the 
complainant  the  benefit  of  the  whole  amount  of  it  on 
account  of  the  purchase-money  due  the  complainant  from 
Rirsher.  The  very  existence  of  that  debt  was  not  known  to 
Wanner  when  the  mortgage  was  delivered. 

The  complainant  is  entitled  to  a  decree  for  only  $500  and 
interest. 


Thomas  Jones 

V. 

John  Brogan  and  others. 

A  mortgage  was  given  to  secure  two  promissory  notes.  A  part  of  one 
of  the  notes  was  paid,  and  the  remainder  consolidated  with  the  amount 
due  on  the  other,  and  a  new  note  given  therefor.  To  enable  the 
mortgagor  to  make  payment  on  account  of  the  notes,  and  to  that  end 
to  use  money  which  he  needed  to  buy  goods  for  his  store,  the  mortga- 
gee sold  him  the  goods  on  credit,  and  took  his  note  therefor.— ile^c/, 
that  the  mortgagee  could  not,  as  against  a  mortgagee  or  a  judgment 
creditor,  include  and  recover  the  last  note  on  foreclosure. 


Bill  to   foreclose.     On  final   hearing   on  pleadings   and 
proofs. 

31r.  G.  M.  Keasbey,  for  complainant. 

Mr.  G.  W.  Forsyth,  for  defendants,  Robert  Seaman  &  Co. 
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The  Chancellor. 

The  defendants,  John  Brogan  and  wife,  on  the  23d  of 
June,  1875,  gave  a  mortgage,  which  was  dated  on  that  day, 
and  recorded  on  the  25th  of  the  same  month,  on  land  in 
IsTewark,  to  the  complainant,  to  secure  the  payment,  at  their 
maturity,  of  two  promissory  notes  of  the  same  date  as  the 
mortgage,  for  .^400  each,  made  by  Brogan  in  favor  of  the 
complainant.  When  the  first  of  those  notes  matured  it  was 
protested  for  non-payment.  Afterwards,  and  before  the 
maturity  of  the  second  note,  Brogan  paid  $200  on  account 
of  the  first  note,  and  when  the  second  note  matured  he 
paid  $100  more  upon  it,  and  gave  a  new  note  of  $500  in 
renewal  of  the  balance  due  on  that  note,  and  the  amount  of 
the  second  note.  The  note  of  $500  was  not  paid  at  its 
maturity,  but  was  renewed  from  time  to  time  until  the  26th 
of  August,  1876,  when  another  note  of  $500  was  given  by 
Brogan  to  the  complainant  in  further  renewal.  That  note 
was  also  dishonored,  and  is  held  by  the  complainant.  JSTo 
part  of  it  has  ever  been  paid.  The  complainant  also  holds 
a  note  for  $225,  given  to  him  by  Brogan  on  the  22d  of 
June,  1876,  which  has  not  been  paid.  He  claims  that  he  is 
entitled  to  recover,  under  the  mortgage,  the  amount  of  both 
of  the  last-mentioned  notes,  the  note  for  $500,  dated  in 
August,  1876,  and  the  note  for  $225.  The  defendants, 
Robert  Seaman  &  Co.,  are  the  holders  of  a  mortgage  given 
by  Brogan  and  his  wife  to  them  on  the  2d  of  February, 
1876,  on  the  same  premises,  for  $2,000  and  interest.  They 
also  recovered  a  judgment  against  Brogan  in  the  Essex 
circuit  court  on  the  31st  of  August,  1876,  for  $367.97.  They 
insist  that  the  complainant's  mortgage  has  been  satisfied  by 
the  payments  and  renewals.  The  ground  on  which  the 
complainant  claims  to  hold  the  mortgage  as  security  for  the 
note  of  $225  is,  that  he,  as  he  alleges,  furnished  to  Brogan  a 
barrel  of  whiskey,  which  the  latter  needed  in  his  business, 
on  credit,  to  enable  Brogan  to  apply  the  money  which  he 
would  otherwise  have  been  compelled  to  spend  for  the 
whiskey  to  the  payment  of  the  notes  secured  by  the  mort- 
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gage.  There  were,  however,  according  to  Jones's  own  testi- 
mony, but  about  forty  gallons  of  the  whiskey,  and  it  was 
purchased  at  the  price  of  $2  a  gallon,  while  the  note  is  for 
$225.  Besides,  if  the  cost  of  the  whiskey  were  equal  to  the 
whole  amount  of  the  note,  he  would  not  be  entitled  to 
recover  it  under  the  mortgage.  He  is  entitled  to  recover 
the  amount  of  the  $500  note  and  interest.  That  note  was 
given  in  renewal  of  one  of  the  notes  mentioned  in  the  mort- 
gage, and  of  part  of  the  amount  of  the  other.  Those  notes 
have  not  been  paid,  and  whatever  remains  due  upon  the 
debt  which  they  were  given  to  secure  is  recoverable  under 
the  mortgage. 


John  J.  "Wanner  and  others 

V. 

Benjamin  F,  Sisson. 

1.  In  a  suit  in  this  court  to  quiet  title  and  restrain  an  action  of  eject- 
ment, a  deposition  of  a  witness  in  that  action  who  has  since  died  is 
competent,  the  action  at  law  having  been  substantially  between  the 
same  parties  and  for  the  same  land. 

2.  A  person  who,  having  discovered  a  flaw  in  a  title  to  land,  pur- 
chases the  title  for  speculation,  with  a  view  to  ousting  the  possessors, 
who  claim  to  be  the  real  owners,  is  not  a  bona  fide  purchaser. 

3.  Possession  by  a  man  or  his  tenant  is  notice  of  the  title,  equitable 
as  well  as  legal,  under  which  he  claims  the  property. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Messrs.  I.  W.  Scudder,  J.  B.  Vredenburgh,  Robert  Gilchrist 
and  James  Flemnvvng,  for  complainants. 

Messrs.  L.  Zabriskie^  T.  N.  Mc  Carter  and  B.  Williamson, 
for  defendant. 


142  CASES  IN  CHAJSTCERY.  [29  Eq. 

Wanner  v.  Si'sson. 

The  Chancellor. 

On  the  19th  of  April,  1841,  Joseph  P.  Peters  and  Ms  wife 
conveyed  to  Mortimer  A.  F.  Harrison  a  lot  of  land  of  two 
acres  or  thereabouts,  in  what  is  now  Jersey  City.  The  land 
had  cost  Peters  $4,000,  and  he  had  huilt  a  stone  dwelling- 
house  upon  it.  He  sold  the  property  to  Harrison  for 
113,000.  That  is  the  consideration  stated  in  the  deed.  It 
was  a  full  price  for  the  fee  of  the  property,  with  all  the 
improvements  thereon.  The  grantors,  by  the  deed,  "  granted 
and  conveyed''  the  property,  with  the  appurtenances,  and 
their  estate,  title  and  interest  therein,  and  Peters  thereby 
covenanted  that  he  was  the  lawful  owner  of  the  premises, 
and  seized  of  a  good  and  indefeasible  estate  of  inheritance 
(as  he  was,  in  fact,)  therein,  clear  of  all  encumbrances, 
except  a  mortgage  to  William  Burdon  for  $4,000,  with 
interest,  which  Harrison  thereby  assumed  to  pay,  the 
amount  thereof  being  allowed  to  him  as  so  much  of  the 
purchase-money.  Peters  further  covenanted  with  Harrison 
that  he  would  warrant  and  defend  the  premises  in  the  quiet 
and  peaceable  possession  of  the  latter,  his  heirs  and  assigns 
forever.  The  deed  was  duly  acknowledged,  and  was 
recorded  in  the  clerk's  office  of  the  county  of  Hudson,  on 
the  19th  of  April,  1841,  the  day  of  its  date.  To  secure  the 
payment  of  $7,000  of  the  purchase-money,  Harrison  gave  to 
Peters  his  mortgage  on  the  same  property,  of  even  date 
with  the  deed.  The  mortgage  contained  a  power  of  sale. 
It  was  cancelled  of  record  on  the  16th  of  May,  1842.  On 
the  27th  of  April,  1842,  Harrison  gave  to  Peters  another 
mortgage,  for  $2,000  and  interest,  on  the  same  premises, 
and  also  a  mortgage  thereon  for  $7,000,  with  interest.  The 
latter  is  the  only  one  of  those  mortgages  of  which  the  full 
contents  can  now  be  found.  It  is  in  fee,  and  it  contains  a 
power  of  sale,  authorizing  the  mortgagee,  his  heirs,  execu- 
tors, administrators  or  assigns,  in  case  of  default  in  the  pay- 
ment of  the  principal  or  interest  thereby  secured  to  be  paid, 
to  sell  and  convey  the  property  in  fee,  and,  after  paying 
from  the  proceeds  the  money  secured  by  the  mortgage,  with 
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costs  of  sale,  to  pay  the  overplus,  if  any,  to  the  mortgagor, 
his  heirs,  executors,  administrators  or  assigns.  And  it  was 
thereby  provided,  that  such  sale  should  forever  be  a  per- 
petual bar,  in  law  and  equity,  against  the  mortgagor,  his 
heirs  and  assigns,  and  all  persons  claiming  or  to  claim  under 
them.  On  the  19th  of  June,  1841,  a  tripartite  deed  was 
made  between  Peters,  Harrison  and  Burdon,  (the  last  being 
then  the  holder  of  the  mortgage  mentioned  in  the  deed 
from  Peters  to  Harrison)  by  which  it  was  recited  that  Bur- 
don's  mortgage  was  without  words  of  inheritance,  through 
a  clerical  omission;  that  Peters  had,  subsequently  to  the 
giving  of  the  mortgage,  sold  the  premises  to  Harrison,  sub- 
ject to  the  mortgage ;  that  it  was  intended  that  Burdon 
should  have  a  fee  in  the  property,  and  Harrison  was  willing 
that  the  mortgage  should  be  considered  as  vesting  a  fee  in 
him,  and  should  maintain  its  priority  over  the  conveyance 
to  him ;  and  Peters  and  Harrison,  therefore,  thereby  rati- 
fied and  confirmed  to  him,  his  heirs  and  assigns  forever,  the 
premises,  subject  to  the  covenants  and  provisos  in  the 
mortgage.  Harrison,  on  the  conveyance  to  him,  entered 
into  possession  of  the  property,  and  resided  there  with  his 
family.  He  improved  it  every  3'ear,  at  a  large  expense. 
Many  of  the  improvements  were  of  a  permanent  character, 
and  such  as  indicated  his  belief  that  he  was  the  owner  of  a 
good  and  indefeasible  estate  in  fee.  He  built  a  house  of 
stone  and  brick  upon  the  property ;  built  a  large  addition  to 
the  barn;  bought  land  in  fee  to  secure  frontage  on  the 
street;  built  a  fence  of  a  lasting  kind  (of  iron  bars  and 
turned  wooden  posts,  and  set  on  a  stone  foundation),  and 
made  costly  and  durable  improvements  to  the  inside  of  the 
mansion-house,  which  was  occupied  by  himself  and  his 
family.  In  all  respects  he  dealt  with  the  property  as  if  he 
were  the  owner  of  the  fee  therein.  On  the  17th  of  January, 
1851,  he  sold  and  conveyed  it  to  Charles  A.  Gregory,  in  fee, 
for  the  consideration  of  $15,000,  its  full  value.  By  various 
mesne  conveyances,  in  fee,  the  complainants  respectively 
became  the  owners,  as  they  supposed,  of  the  title,  in  fee,  to 
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parts  of  the  property.  On  the  17th  of  August,  1870,  the 
defendant,  Benjamm  F.  Sisson,  consummated  a  purchase 
which  he  had  a  few  days  before  then  agreed  to  make,  from 
Carohne  0.  Peters,  sole  heir  at  law  of  Joseph  P.  Peters, 
who  is  dead,  for  the  conveyance  to  him,  for  the  considera- 
tion of  $2,000,  in  gold,  of  all  her  interest  in  the  real  estate 
of  her  father,  whether  in  this  state  or  elsewhere,  and  on 
that  day  received  from  her  a  deed  for  that  interest  accord- 
ingly. He  subsequently  began  actions  of  ejectment  against 
John  E.  Donnelly,  tenant  of  the  complainant  John  J.  Wan- 
ner, the  complainant  Thomas  Aldridge  and  his  wife,  Kobert 
J.  Rogers,  since  deceased,  and  Jane  S.,  his  wife,  (the  latter 
one  of  the  complainants  in  this  suit,)  and  Frederick  "W. 
Kline,  also  one  of  the  complainants  herein,  for  the  recovery 
of  possession  of  the  land  so  held  by  them.  He  alleged  that 
the  deed  from  Peters  to  Harrison  contained  no  words  of 
inheritance,  and  therefore  conveyed  only  an  estate  for  the 
life  of  Harrison,  who  died  in  1861. 

In  the  suit  against  Donnelly,  the  complainant  (John  J. 
Wanner)  was  admitted  to  defend  as  landlord.  That  suit 
resulted  in  a  verdict  in  favor  of  the  defendants  therein,  and 
a  judgment  thereon  in  the  supreme  court,  which  was,  on 
error,  reversed  by  the  court  of  errors  and  appeals.  Sisson  v. 
Donnelly,  7  Vr.  433.  The  bill  is  filed  to  restrain  Sisson 
from  further  prosecuting  those  suits;  to  reform  the  deed 
from  Peters  to  Harrison  by  inserting  therein  words  of 
inheritance,  if  those  words  were  not,  in  fact,  therein ;  to 
quiet  the  complainant's  title  to  their  lands,  and  to  obtain  a 
decree  that  Caroline  O.  Peters,  or  the  defendant,  Benjamin 
F.  Sisson,  convey  or  release  to  the  complainants,  respect- 
ively, any  title  they  may  claim  in  the  premises  to  which  the 
complainants  claim  title  under  the  deed  from  Peters  to 
Harrison. 

The  property  has  acquired  a  very  great  value,  and  has 
been  improved  by  the  persons  who  have  had  it  in  possession 
since  the  conveyance  by  Harrison  to  Gregory.  The  defend- 
ant has  answered,  setting  up  his  title  under  the  deed  from 
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Caroline  O.  Peters  to  him,  and  a  considerable  amount  of 
testimony  has  been  taken  on  the  part  of  the  complainants, 
but  none  on  the  part  of  the  defendant.  The  complainant 
offered  and  produced  in  evidence  the  deposition  made  by 
William  H.  Bell  (since  deceased),  in  the  ejectment  suit 
above  mentioned,  brought  by  the  defendant  (Sisson)  against 
Donnelly,  and  in  which,  as  before  stated,  the  complainant 
(Wanner)  was  admitted  to  defend  as  landlord.  The  defend- 
ant's counsel  objects  to  the  admission  of  the  deposition.  It 
is  competent  evidence  in  the  cause.  1  Dan.  Ch.  Prac.  869. 
It  was  taken  in  a  suit  between  the  defendant  and  the  complain- 
ant (Wanner),  in  reference  to  the  same  land  and  involving 
the  same  question,  the  validity  of  the  defendant's  title  under 
the  deed  from  Caroline  O.  Peters  to  him,  which  is  involved 
in  this  suit.  The  other  complainants  claim  under  the  same 
deed  (the  deed  from  Peters  to  Harrison)  as  Wanner,  and  the 
subject-matter  of  the  litigation,  as  well  at  law  as  in  this 
court,  between  the  defendant  and  them,  is  the  same  as 
that  between  him  and  Wanner.  The  complainants  claim 
under  the  same  deed,  and  the  defendant  claims  under  the 
same  title  as  against  each  of  them.  The  only  difference 
between  the  complainants  is,  that  they  claim  distinct  and 
different  parts  of  the  same  property. 

That  Peters  intended  to  convey  to  Harrison,  and  the 
latter  expected  to  receive,  and  supposed  that  he  had 
obtained  by  the  deed  from  the  former  to  him,  a  title  in  fee- 
simple,  is  abundantly  clear.  The  price  paid  for  the  property 
was  a  full  price  for  the  fee-simple  therein.  The  grantor  or 
his  heirs  never,  at  any  time,  claimed  any  interest  in  the 
property  by  way  of  reversion  after  the  deed  was  made. 
Harrison  died,  as  before  stated,  in  1861.  The  deed  to  the 
defendant  was  not  made  till  1870.  In  his  references  to  the 
property,  the  grantor,  Joseph  P.  Peters,  spoke  of  it  as 
belonging  to  the  grantee  by  an  absolute  and  unlimited 
estate.  The  deed  was  made  and  executed  in  New  York. 
The  title  in  fee  to  the  property  would  have  passed  by  it 
without  words  of  inheritance  had  the  premises  been  in  that 
10 
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state.  It  cannot  be  found.  It  appears  by  the  record  to 
describe  the  property  by  metes  and  bounds,  and  then 
further  to  describe  it  as  the  same  which  was  conveyed  to 
Peters  by  Van  Winkle  and  his  wife,  by  a  certain  deed. 
That  deed  conveyed  the  property  to  Peters  in  fee.  The 
deed  to  Harrison,  according  to  tlie  record,  not  only  in 
nowise  limits  the  estate  thereby  conveyed,  but  it  grants  and 
conveys  all  the  estate,  title  and  interest  of  the  grantors  in 
the  property.  Not  only  this,  but  Peters  thereby  covenanted 
that  he  was  seized  of  a  good  and  lawful  estate  of  inherit- 
ance in  the  property,  and  covenanted  to  warrant  and  defend 
the  property  to  Harrison,  his  heirs  and  assigns  forever. 

The  conveyance  was  made  subject  to  a  mortgage,  which 
was  then  supposed,  as  appears  by  the  tripartite  deed,  to 
mortgage  the  fee,  and  which,  notwithstanding  the  absence 
(through  clerical  omission,  as  stated  by  the  tripartite  deed) 
of  words  of  inheritance  therefrom,  which  had  not,  when  the 
deed  to  Harrison  was  executed  and  delivered,  as  yet  been 
discovered,  was  intended  to  convey  a  fee  by  way  of  mort- 
gage. By  the  deed,  Harrison  assumed  the  payment  of  the 
mortgage.  The  full  contents  of  but  one  of  the  mortgages 
given  by  Harrison  to  Peters,  on  account  of  the  purchase- 
money,  can  be  found.  By  that  the  former  mortgages  to  the 
latter  the  premises  in  fee,  and  empowers  him  and  his  legal 
representatives,  in  case  of  default  in  the  payment  of  the 
principal  or  interest  of  the  mortgage  according  to  its  pro- 
visions, to  sell  the  property  and  convey  it  in  fee,  and 
provides  that  after  payment,  out  of  the  proceeds  of  the  sale, 
of  the  amount  secured  by  the  mortgage,  with  the  expenses 
of  sale,  the  overplus  be  paid  to  Harrison  or  his  legal  repre- 
sentatives. This  mortgage  having  been  given  for  purchase- 
money,  is  of  importance  in  ascertaining  the  intention  of  the 
mortgagee  in  making  the  conveyance  of  the  property  to  the 
mortgagor. 

It  is  hardly  to  be  supposed  that  Peters,  had  he  intended 
to  convey  to  Harrison  merely  a  life-estate  in  the  land,  would 
have  accepted  from  him  on  account  of  the  purchase-money, 
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or  on  any  account,  indeed,  a  mortgage  in  fee  on  the  prop- 
erty, and  would  therein  have  stipulated  that  on  default  the 
fee  of  the  property  should  be  sold,  and,  after  paying  the 
amount  secured  by  the  mortgage,  with  costs  of  sale,  the 
overplus  should  be  paid  to  Harrison  or  his  legal  representa- 
tives. Again,  had  Peters  intended  to  convey  to  Harrison  a 
life-estate  merely,  it  is  reasonable  to  suppose  that  that  fact 
would  have  appeared  in  the  tripartite  deed.  Burden  testi- 
fies that  that  deed  was  made  for  Harrison's  benefit,  and  that 
the  intention  in  making  it  was  to  assure  the  property  to 
Harrison.  It  seems  more  probable,  however,  that  the  deed 
was  made  for  Burden's  benefit,  and  that  at  that  time  the 
error  in  Harrison's  deed,  if  any  there  was,  had  not  been  dis- 
covered, while  that  which  was  in  Burden's  mortgage  had 
been.  The  considerations  above  stated  are  sufficient  to 
warrant  a  decree  that  the  deed  be  reformed,  as  prayed  in 
the  bill,  {Weller  v.  Rolason,  2  C.  E.  Gr.  13;  Randolph  v.  N. 
J.  W.  L.  R.  R.  Co.,  1  Stew.  49;  Kerr  on  Inj.  55)  unless  the 
defendant  is,  as  his  counsel  insists  he  is,  a  bonajide  purchaser 
for  valuable  consideration,  without  notice,  and  as  such 
entitled  to  the  protection  of  this  court.  To  consider  this 
claim:  In  the  first  place  he  had  notice  that  the  complain- 
ants claimed  to  own  their  land  by  a  fee-simple  title.  They 
were  in  possession.  He  had  notice,  also,  that  the  person 
from  whom  he  purchased  did  not  claim  to  own  any  estate 
whatever  in  the  land.  Her  counsel,  with  whom  he  bar- 
gained, told  him  that  she  had  nothing  in  it  to  sell.  One  of 
them,  Mr.  Samuel  P.  Bell,  testifies  that  he  told  the  defend- 
ant, before  the  deed  from  Miss  Peters  to  him  was  made,  that 
Peters  had  conveyed  the  property  to  Harrison  for  $13,000, 
and  the  latter  had  conveyed  it  to  Gregory  for  $15,000,  and 
showed  him  a  memorandum  of  the  book  and  page  of  the 
record  of  those  conveyances.  He  adds  that  he  told  the 
defendant  that  they.  Miss  Peters's  counsel,  could  not  see  that 
there  was  any  property  there.  When  the  defendant  applied 
to  purchase  Miss  Peters's  interest  in  her  father's  estate, 
though  he  was  particularly  anxious,  as  it  appeared,  to  get  a 
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deed  for  any  interest  she  might  have  in  her  father's  real 
property  in  this  state,  he  refused  to  tell  what  his  object  was, 
or  what  it  was  that  he  was,  in  fact,  bargaining  for.  He  said 
he  wanted  all  the  estate  of  Miss  Peters,  as  heir  at  law  of 
her  deceased  father.  When  asked  by  her  counsel,  in  her 
presence,  if  he  would  give  them  any  idea  of  its  value,  or  the 
chances  of  the  litigation  which  he  contemplated  if  he  should 
get  the  conveyance,  he  answered  that  he  would  not  make 
any  representations  of  any  kind ;  that  they  must  look  out 
and  examine  for  themselves ;  that  he  was  not  going  to  make 
any  misrepresentation,  or  anything  that  might  be  construed 
into  a  misrepresentation.  He  said  that  it  was  his  secret, 
and  they  would  never  find  it  out.  His  offer  for  the  convey- 
ance was  $1,000,  and  he  accompanied  it  with  another,  that 
if  he  should  recover  what  he  was  seeking  to  obtain,  he 
would  pay  Miss  Peters  an  additional  $500,  provided  she,  on 
her  part,  would  stipulate  to  return  to  him  $500  of  the 
$1,000  in  case  of  his  failure. 

These  propositions  were  neither  of  them  accepted,  and  it 
was  finally  agreed  that  he  should  pay  $2,000  in  gold,  as  con- 
sideration for  the  deed,  which  he  paid  accordingly,  and 
obtained  the  deed.  He  caused  the  deed  to  be  drawn  and 
brought  it  to  the  office  of  Miss  Peters's  counsel,  to  be 
executed  by  her.  After  the  transaction  had  been  closed, 
and  the  deed  delivered,  he  communicated  to  Miss  Peters's 
counsel  his  object  in  obtaining  the  conveyance.  It  was  to 
enable  him  to  avail  himself  of  the  supposed  defect  of  the 
conveyance  from  Peters  to  Harrison.  He  had  learned  from 
his  brother  in  Jersey  City  (he,  himself,  lived  in  Binghamton, 
in  New  York,)  of  the  character  of  that  deed,  as  it  appeared 
from  the  record  thereof  that  it  conveyed  a  life-estate 
merely.  On  the  counsel  saying  to  him  that  the  omission  of 
the  words  of  inheritance  in  the  record  of  the  deed  was  prob- 
ably a  mistake  made  by  the  county  clerk  in  recording,  and 
that  the  production  of  the  original  deed  would  settle  the 
matter,  and  if  not,  that  the  covenants  in  the  deed  would 
cure  the  defect,  he  said  that  he  knew  that  was  the  law  of 
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JTew  York,  but  that  he  had  been  advised  by  counsel  in  this 
state  tha't  the  law  here  was  diiFerent.  He  said  he  was  going 
to  commence  ejectment  suits  against  the  tenants  of  the 
property,  and  that  there  would  be  two  or  three  instituted  as 
test  actions.  He,  himself,  stated  that  the  property  was 
worth  $75,000.  It  is  probably  worth  $120,000.  Full 
evidence  of  the  fact  that  he  concealed  his  design,  and  also 
of  the  manner  in  which  he  executed  his  purpose  of  obtain- 
ing the  deed,  is  to  be  found  in  the  testimony  of  one  of  the 
counsel  of  Miss  Peters,  who  testifies  that  he  never  heard 
(and  he  was  Peters's  counsel  in  the  life-time  of  the  latter) 
that  Peters's  heirs  had  any  interest  in  the  real  estate  con- 
veyed by  Peters  to  Harrison,  until  after  the  deed  from  Miss 
Peters  to  Sisson  had  been  delivered,  and  that  if  he  had 
known  before  the  delivery  of  that  deed  what  he  knew  after- 
wards, no  amount  of  money  that  could  have  been  counted 
would  ever  have  obtained  it ;  that  Miss  Peters  had  no  inter- 
est, and  if  she  had  had  any,  it  should  have  been  given  to 
those  who  were  entitled  to  it,  who  were,  he  says,  the  heirs, 
grantees  and  assigns  of  Harrison.  It  is  most  obvious  that 
the  defendant,  so  far  from  being  entitled  to  protection  as  a 
bona  fide  purchaser,  has  no  claim  whatever  to  the  favorable 
consideration  of  this  court. 

He,  residing  at  Binghamton,  in  the  state  of  New  York, 
seeks  out,  with  great  pains  and  diligence,  the  heir  at  law  of 
Peters;  bargains  with  her  for  a  conveyance  of  all  her  right 
as  heir  in  any  property  of  her  father  in  this  state ;  conceals 
from  her  and  her  counsel  his  design  in  obtaining  such  con- 
veyance until  after  the  deed  was  delivered,  and,  until  then, 
absolutely  refuses  to  give  even  any  intimation  as  to  what  the 
estate  is  of  which  he  is  desirous'  of  obtaining  title  ;  vaguely, 
at  first  in  his  oft'er,  hints  at  litigation  to  recover  property, 
ofifering  to  make  part  of  the  compensation  to  be  given  to 
Miss  Peters  conditional  on  success  therein,  but  only  after 
obtaining  the  conveyance  discloses  to  her  counsel  his  pur- 
pose, which  was  to  disturb  the  holders  of  the  property  under 
the  Harrison  title,  and,  if  possible,  recover  the  property  from 
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them  for  liis  own  advantage.  He  has  none  of  the  character- 
istics of  a  bona  jide  purchaser.  Nor  does  he,  in  his  answer, 
claim  to  be  such.  He  is  obviously  a  volunteer — a  mere 
speculator.  He  had  notice  of  the  claim  of  the  persons  who 
were  in  possession.  If  they  were  tenants,  he  had  notice  of 
the  claims  of  those  under  whom  they  claimed.  The  rule  is, 
that  the  occupancy  of  land  is  equivalent  to  notice  to  all  per- 
sons dealing  with  the  title,  of  the  claim  of  the  occupant.  If 
a  tenant  has  even  changed  his  character  by  having  agreed 
to  purchase  the  estate,  his  possession  amounts  to  notice  of 
his  equitable  title.  Sugd.  on  Vend.  (11  Am.  ed.)  543;  Havens 
v.  Bliss,  11  a  K  Gr.  363,  370. 

The  mere  fact  that  the  defendant  knew  or  was  informed 
that  the  estate  was  not  in  the  actual  possession  of  the  per- 
son with  whom  he  contracted,  and  that  that  person  could  not 
transfer  the  possession  and  ownership  at  the  same  time,  was 
sufficient  to  put  him  on  inquiry,  and  to  charge  him  with 
notice  that  there  were  interests  as  to  the  extent  and  terms 
of  which  it  was  his  duty  to  inquire.  Taylor  v.  Stibbert,  2 
Ves.  Jr.  440  ;  Baldwin  v.  Johnson,  Sax.  441 ;  Havens  v.  Bliss, 
ubisiip.  How  much  more  is  he  chargeable  with  notice  of 
the  equitable  claims  of  the  persons  in  possession  of  the 
property  when  he  contracts  with  a  person  who  not  only  has 
no  possession,  but  does  not  claim  to  be  entitled  to  it,  and 
not  only  so,  but  actually  disclaims  having  any  title  whatever 
to  the  property. 

There  will  be  a  decree  reforming  the  record,  and,  if  need 
be,  the  deed  from  Peters  to  Harrison,  by  inserting  the 
words  "and  his  heirs"  in  the  granting  part  of  the  deed. 
The  injunction  will  be  made  perpetual.  The  defendant  will 
be  decreed  to  convey  to  the  complainants  any  interest  he 
may  have  acquired  in  their  property  by  the  deed  from  Miss 
Peters  to  him,  and  he  will  be  also  decreed  to  pay  the  costs 
of  this  suit. 
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Myee,  Feuchtwanger 

V. 

John  McCool  and  others. 

1.  Where  the  last  day  for  filing  an  answer  falls  on  a  legal  holiday — 
e.  g.,  Christmas — filing  it  on  the  next  day  on  which  the  clerk's  office  is 
open  will  be  sufficient. 

2.  Where  a  foreign  notary  public  affixed  his  official  seal,  and 
signed  his  name  (but  without  adding  his  official  designation,  though 
it  was  contained  in  the  jurat)  to  the  jurat  of  the  affidavit  taken  out 
of  this  state,  to  an  answer  in  chancery, — Held  to  be  sufficient  as  a 
compliance  with  the  164th  rule,  and  motion  to  take  the  answer 
from  the  files,  for  that  cause,  was  refused,  although  the  statute  {Rev. 
p.  488,  \  5)  requires  that  his  official  designation  be  annexed  to  his  sig- 
nature, "  where  an  oath  to  be  used  in  any  suit  or  legal  proceeding  in 
this  state  is  taken  out  of  this  state  *  *  *  before  a  notary 
public,  &c." 

Bill  to  foreclose.  Motion  that  answer  be  ordered  olf  the 
files. 

Mr.  T.  A.  Jobs.,  for  the  motion. 
Mr.  G.  Collins,  contra. 

The  Chancellor. 

Motion  is  made  that  the  answer  be  ordered  to  be  taken 
from  the  files,  on  the  ground  that  it  was  filed  out  of  time; 
that  it  is  not  properly  verified,  and  is  defective  as  an  answer, 
because  it  does  not  properly  plead  the  defence  which  it  seeks 
to  set  up. 

The  time  for  answering  expired  on  the  25th  of  December. 
The  answer  was  filed  on  the  next  day.  The  25th  being  a 
legal  holiday,  and  the  answer  having  been  filed  on  the  next 
day  thereafter  on  which  the  clerk's  office  was  open,  the 
answer  was  filed  in  due  time.     Dan.  Ch.  Prac.  354. 
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The  affidavit  to  the  answer  was  taken  in  the  state  of  New 
York.  The  jurat  states  that  it  was  sworn  and  subscribed 
before  "  the  subscriber,  a  notary  public  in  and  for  the  city, 
county,  and  state  of  New  York,  as  witness  my  hand  and 
official  seal,"  and  it  is  signed,  but  the  notary  has  not  added 
his  official  designation  to  his  signature.  His  notarial  seal  is 
affixed.  By  the  164th  rule  of  this  court,  where  an  answer 
is  sworn  to  out  of  this  state,  the  oath  may  be  taken  before 
a  notary  public,  but  in  such  case  it  must  be  certified  under 
his  seal.  The  rule  has  been  complied  with  in  the  case 
under  consideration.  The  statute  {Rev.  p.  740,  §  5),  indeed, 
provides  that  where  an  oath,  to  be  used  in  any  suit  or  legal 
proceeding  in  this  state,  is  taken  out  of  this  state,  it  may  be 
taken  before  a  notary  public  of  the  state  where  it  is  taken, 
and  a  recital  in  the  jurat  that  the  person  before  whom  the 
oath  is  taken  is  such  notary,  and  his  official  designation 
annexed  to  his  signature,  and  attested  under  his  official  seal, 
shall  be  sufficient  proof  that  he  is  such  notary,  but  the 
rule  requires  only  a  certificate  under  seal. 

The  alleged  defect  of  the  answer,  as  a  pleading,  is  not  a 
ground  for  ordering  it  off  the  files.  Travers  v.  Hoss,  1 
McCart.  252,  257;  Squier  v.  Shaw,  9  C.  E.  Gr.  74.  The 
motion  is  denied,  with  costs. 


Jacob  Stover  and  others,  administrators, 

V. 

Philip  G.  Reading  and  others. 

1.  A  bill  filed  by  administrators  must  allege  that  their  intestate  is 
dead,  and  that  letters  of  administration  have  been  issued  to  them. 

2.  A  mere  allegation  that  a  purchaser  took  title  with  notice  of  a  suit 
to  which  neither  he  nor  any  one  under  whom  he  claims  was  a  party, 
to  set  aside  as  fraudulent  the  cancellation  of  a  mortgage  on  the  prop 
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erty,  is  insufficient  to  charge  him  with  the  result  of  the  suit,  which 
was  a  decree  setting  aside  the  cancellation.  The  facts  constituting  the 
fraud  must  be  set  forth. 


Bill  to  foreclose.     On  special  demurrer. 

Mr.  E.  W.  Evans  and  Mr.  James  Wilson,  for  demurrants. 

Mr.  J.  N.  Voorhees  and  Mr.  John  T.  Bird,  contra. 

The  Chancellor. 

The  grounds  of  demurrer  are,  first :  that  the  bill  does  not 
state  the  fact  that  the  complainants'  alleged  intestate  is  dead, 
or  that  letters  of  administration  of  his  estate  have  been  issued 
to  them  ;  and,  secondly,  that  the  statements  of  the  bill  are 
not  sufficient  to  call  for  answer. 

The  first  ground  is,  obviously,  well  taken. 

To  consider  the  other  ground  :  The  bill  seeks  to  foreclose 
two  mortgages  on  land  owned  by  the  defendant,  Reading. 
It  alleges  that  a  statement  to  the  effect  that  these  mortgages 
were  cancelled,  which  had  been  entered  on  the  record  of  the 
mortgages,  was  fraudulently  entered,  and  that  proceedings 
in  this  court  were  duly  instituted  with  a  view  to  setting 
aside  that  cancellation  as  fraudulent,  and  to  re-establish  the 
mortgages,  which  resulted  in  a  decree  annulling  the  cancel- 
lation and  re-establishing  the  mortgages ;  and  that  Warman, 
under  whom  Reading  claims  as  grantee,  had,  when  he  took 
his  title,  full  knowledge  of  the  fraud  by  which  the  entry  of 
cancellation  had  been  obtained,  and  of  the  pendency  of  those 
proceedings,  and  on  taking  his  title  demanded  and  obtained 
indemnity  against  the  result  of  those  proceedings.  It  states 
that,  after  taking  title  to  the  land,  Warman  mortgaged  the 
property  to  Reading  and  others,  and  charges  that  the  mort- 
gagees knew  at  the  time  of  taking  these  mortgages,  of  the 
pendency  and  object  of  the  before-mentioned  proceedings. 
It  further  states  that  Warman  conveyed  the  property  to 
Thomas  B.  Wigfall,  who  conveyed  it  to  David  McDaniel, 
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and  avers  that  they  had  like  notice  in  taking  their  respect- 
ive conveyances.  It  states,  also,  that  Reading  filed  his  bill 
in  this  court  to  foreclose  his  mortgage,  and  at  the  sale  under 
the  proceedings  in  that  suit  became  the  purchaser  of  the 
property,  and  now  holds  it  by  that  title.  The  defendants 
insist  that  the  facts  constituting  the  alleged  fraud,  with 
notice  of  which  they  are  charged,  should  be  set  forth  in  the 
bill,  and  that  the  pleading  is,  therefore,  defective. 

The  objection  is  well  taken.  Warman  derived  his  title  to 
the  property  under  Mrs.  Wood.  She  was  not  a  party  to  the 
proceedings  to  set  aside  the  cancellation.  Neither  was 
Warman  nor  Reading.  They  are  none  of  them  bound  by 
them.  Wood  v.  Stover's  adm'rs,  1  Stew.  248  ;  Stover  v.  Wood, 
11  a  K  Gr.  56. 

The  fact  that  they  all  knew  of  the  pendency  of  the  suit 
and  its  object,  will  not  make  the  adjudication  in  that  action 
binding  on  Reading.  A  most  important  part  of  the  relief 
sought  by  the  complainants  in  this  cause  is  the  establish- 
ment of  the  complainants'  mortgages,  notwithstanding  the 
cancellation,  as  against  the  defendants.  It  is  not  enough  to 
aver  that  the  cancellation  was  fraudulently  effected.  What 
the  fraud  consisted  of  should  be  stated. 

The  demurrer  will  be  sustained. 


William  A.  Prickett 

V. 

Chauncey  E.  Tuller  and  others. 

An  injunction  granted  upon  an  allegation  of  the  fraudulent  conceal- 
ment of  a  written  agreement  between  the  defendant  and  another 
defendant,  in  an  action  at  law,  will  not  be  dissolved  upon  the  answer 
of  one  defendant  and  the  affidavit  of  the  other,  without  the  answer  of 
both  and  the  production  of  such  agreement. 
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Bill  for  relief.     Motion  to  dissolve  injunction. 

Mr.  J.  T.  Temjjle  and  ilfr.  L.  T.  Hannum,  for  the  motion. 

Mr.  W.  H.  Vredenburgh,  contra. 

Prickett  exchanged  notes  with  White,  and  delivered  the 
note  which  he  received  from  White  to  Ellis,  as  security  in 
certain  business  transactions  between  them.  Ellis  failed  in 
business,  and  transferred  the  note  to  Tuller,  who  sued 
White  upon  it,  and  recovered  judgment.  Prickett  insisted, 
in  this  suit,  that,  when  Elhs  transferred  the  note,  he  owed 
Ellis  nothing,  and  that  the  transfer  to  Tuller  was  in  fraud 
of  him,  and  designed  to  enable  Ellis  fraudulently  to  collect 
the  note  from  White,  when  there  was  no  debt  from  Prickett 
to  Ellis.  He  insists  that  Tuller  is  merely  trustee  for  Ellis. 
The  payment  to  Tuller  of  the  money  collected  by  the 
sheriff,  in  the  suit  at  law  against  White,  was  enjoined. 

Tuller  answered;  Ellis  did  not.  It  appeared  by  the 
answer  and  Ellis's  aifidavit,  filed  with  it,  that,  in  the  transfer 
of  the  note  to  Tuller,  EUis  reserved  an  interest  in  the  pro- 
ceeds of  the  collection. 

The  Chancellok. 

As  this  case  stands,  on  the  bill  and  affidavits  and  the 
answer  of  Tuller  and  affidavits,  the  injunction  ought  not  to 
be  dissolved.  The  agreement  made  between  Tuller  and 
Ellis,  by  which  the  former  promised  to  pay  to  the  latter  cer- 
tain money,  as  part  of  the  consideration  of  the  transfer  of 
White's  note  to  Tuller,  is  an  important  document  in  the 
consideration  of  this  case,  and  it  ought  to  be  produced.  On 
the  statements  of  Tuller's  answer  and  Ellis's  affidavit,  it  is 
evident  that,  as  to  $600,  or  thereabouts,  of  the  amount  of 
the  judgment  against  White,  Tuller  is  trustee  for  EUis. 
Elhs  should  answer,  and  the  text  of  the  agreement  appear. 
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Andrew  O'Conner 

V. 

Charles  Rempt  and  wife. 

1.  A  deed  made  by  a  person  while  in  a  state  of  intoxication  will  be 
set  aside  if  advantage  has  been  taken  of  his  situation,  or  his  drunken- 
ness was  produced  by  the  act  or  connivance  of  the  person  to  be  bene- 
fited by  the  deed. 

2.  Courts  cannot  protect  the  rash  against  the  consequences  of  impru- 
dent contracts,  if  they  enter  into  them  voluntarily,  and  not  through 
fraud  or  artifice. 


On  bill,  answer  and  proofs. 

Mr.  Eugene  Stevenson,  for  complainant. 

Mr.  W.  A.  Fonda,  for  defendants  Rempt. 

The  Vice-Chancellor. 

This  bill  is  filed  to  set  aside  a  deed,  alleged  to  have  been 
procured  from  the  complainant  while  in  a  state  of  mental 
aberration,  produced  by  intoxication. 

The  rule  to  be  applied  in  such  cases  has  recently  been 
declared  to  be :  A  court  of  equity  will  hear  a  party  who 
seeks  relief  against  his  own  act,  on  the  ground  of  intoxica- 
tion. To  avoid  a  contract,  on  the  ground  of  intoxication, 
it  must  be  shown  either  that  the  intoxication  was  produced 
by  the  act  or  connivance  of  the  person  against  whom  the 
relief  is  sought,  or  that  an  undue  advantage  was  taken  of 
his  situation.  Warnock  v.  Campbell,  10  C.  E.  Gr.  485.  It  is, 
in  all  substantial  respects,  the  same  doctrine  laid  down  in 
the  prior  cases  of  Crane  v.  Conklin,  Sax.  346;  Freeman  v, 
Staats,  1  Stock.  816. 

The  deed  in  question  was  executed  March  7th,  1877 
recorded  the  next  day,  and  this  bill  was  filed  March  19th. 
just  twelve  days  after  the  execution  of  the  deed,  and  withii> 
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a  week  from  the  day  when  the  complainant  was  taken  from 
the  house  of  the  defendants,  by  the  police  authorities  of  the 
city  of  Paterson,  in  a  condition  of  great  mental  and  physical 
prostration. 

The  property  conveyed  is  shown  to  have  been  worth 
$5,000.  It  was,  however,  subject  to  a  mortgage  of  $700, 
reducing  the  value  of  the  complainant's  interest  to  $4,300. 
The  consideration  actually  paid  was  $1,  but  the  deed,  to 
quote  its  language,  states  that  "this  conveyance  is  made 
subject  to  a  'life-right'  of  said  Andrew  O'Conner,  and  the 
necessary  support  of  said  Andrew  O'Conner  during  his 
natural  life,  medical  attendance  when  required,  and  the 
payment  of  funeral  expenses,  in  case  of  death,  to  be  paid 
by  said  Sophia  Rempt,  her  heirs,  executors,  administrators 
or  assigns,  as  a  consideration  for  which  this  deed  is  given." 

The  complainant  is  an  Irishman,  a  bachelor,  about  sixty 
years  old,  a  carriage-painter  by  trade,  and,  apparently,  in  the 
enjoyment  of  robust  health.  Pie  has  two  sisters  residing  in 
New  York  city.  There  is  nothing  in  the  case  to  show  that 
when  the  deed  was  made  he  did  not  feel  for  them  a  brother's 
love.  To  one  of  them,  he  swears,  he  had  extended  a 
father's  care. 

The  defendants  are  Charles  and  Sophia  Rempt,  husband 
and  wife,  Germans  by  birth,  who  speak  the  English  tongue 
quite  imperfectly.  At  the  time  the  deed  was  made  the  par- 
ties had  known  each  other  less  than  a  week.  The  com- 
plainant went  to  the  house  of  the  defendants  on  Sunday 
morning,  March  the  4th ;  he  had  lodged  there  the  previous 
Friday  night.  Prior  to  that  time  he  had  never  seen  Mrs. 
Rempt,  the  grantee  of  the  deed.  From  the  morning  of  the 
4th  until  the  afternoon  or  evening  of  the  7th,  he  was  con- 
stantly in  the  custody  of  the  defendants,  and  secluded, 
either  voluntarily  or  involuntarily,  from  all  his  friends  and 
acquaintances.  They  did  not  know  where  he  was.  It  is 
admitted  he  was  drunk  when  he  went  there ;  he  had  been 
on  a  drunken  debauch  for  a  month,  continuously.  The 
proof  is  undisputed,  that  just  before  he  left  home  he  was 
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delirious,  and  so  far  deprived  of  his  reason  as  to  be  ungov- 
ernable. The  defendants  admit  he  was  not  sober  when  he 
reached  their  house ;  they  sa}',  when  he  reached  there  he 
wanted  his  breakfast,  that  it  was  given  to  him,  and  that  they 
then  allowed  him  to  go  to  sleep,  in  the  bed  which  they  had 
occupied  the  night  before,  where  he  remained  sleeping  until 
the  next  day.  The  husband  says  he  told  O'Conner,  the 
next  morning,  he  must  go  away;  that  if  he  was  sick  he 
should  go  to  the  hospital;  to  which  he  says  O'Connor 
replied :  "  You  let  me  stay  and  I  will  give  you  all  my  prop- 
erty, and  you  can  take  care  of  me  as  long  as  I  live.  I  will 
make  it  all  right."  This  request  to  leave,  and  O'Conner's 
reply,  constituted,  so  far  as  the  evidence  furnishes  any  light, 
the  whole  of  the  negotiation  of  the  important  contract 
whereby  the  complainant  stripped  himself  of  all  his  prop- 
erty for  the  promise  of  an  unknown  married  couple  to  give 
necessary  support,  medical  attendance  when  required,  and  to 
pay  the  expenses  of  his  burial.  The  act  was,  perhaps,  the 
most  important  of  his  life,  and  one  that  a  sensible  man, 
having  the  use  of  his  senses,  would  have  given  the  most 
deliberate  consideration.  His  knowledge  of  the  character, 
temper  and  disposition  of  the  defendants — matters  of  the 
highest  importance  to  a  person  who  was  about  to  place 
them  in  a  position  where  they  would  have  the  power  to 
make  his  remaining  days  miserable — must  have  been  only 
such  as  he  could  have  acquired  while  in  a  drunken  sleep. 
However,  if  this  deed  was  the  act  of  a  rational  mind,  vol- 
untarily done,  without  artifice  or  fraud  on  the  part  of  those 
to  be  benefited  by  it,  this  court  has  no  power  to  invalidate 
it.  The  courts  cannot  protect  the  rash  against  the  conse- 
quences of  their  acts,  no  matter  how  disastrous  they  may 
be,  if  they  are  done  voluntarily,  and  not  induced  by  craft  or 
fraud. 

The  question  here  is :  Is  this  deed  the  act  of  a  drunken 
mind  ?  Did  the  purpose  to  make  it  originate  in  a  mind  dis- 
ordered by  prolonged  drunkenness?  There  can  be  no 
doubt  O'Conner's  mind  was  in  a  state  of  temporary  derange- 
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ment  when  he  went  to  the  house  of  the  defendants ;  it  is 
clear  he  was  unfit  then  to  engage  in  any  act  requiring  judg- 
ment and  memory;  it  is  proved,  beyond  dispute,  when  he 
was  taken  away  he  had  the  delirium  tfemens,  and  was  so  weak 
as  to  be  unable  to  walk  without  assistance.  The  intention 
to  make  the  deed  was  first  expressed  on  Monday,  March 
the  5th;  it  was  drawn  on  Tuesday,  the  6th,  and  executed 
Wednesday,  the  7th.  We  have  no  information  showing  the 
complainant's  condition  on  Monday,  except  that  furnished 
by  the  defendants.  The  complainant  swears  that  all  trace 
of  everything  occurring  in  this  house,  after  he  had  been 
there  an  hour  or  two,  is  completely  blotted  from  his  mem- 
ory, and  that  he  has  absolutely  no  recollection  of  anything 
that  transpired  there.  To  him  the  ten  days  spent  there  are 
a  painful  blank.  The  defendants  say  he  was  sober,  that  no 
liquor  passed  his  lips  from  the  time  he  entered  their  house 
until  after  the  deed  was  executed ;  but  they  admit  he  spent 
most  of  the  intervening  time  in  sleep.  The  husband 
further  says,  on  the  6th,  when  the  deed  was  first  presented 
to  him  for  execution,  the  complainant  declined  to  execute 
it,  because  he  was  too  sleepy.  It  is  not  necessary  to  decide 
whether,  if  this  statement  of  the  defendants  could  be  cred- 
ited as  true,  the  deed  could  be  pronounced  valid,  for  the 
exigencies  of  their  defence  have  compelled  them  to  prove, 
by  the  oaths  of  persons  whose  aid  was  indispensable  to  the 
execution  of  their  scheme,  that  two  attempts  were  made, 
on  the  6th,  tp  have  the  deed  executed,  both  of  which  failed, 
because,  to  quote  one  of  the  witnesses,  the  complainant  was 
in  a  drunken  stupor.  He  was  too  sleepy  to  execute  the 
deed,  and  his  drowsiness  was  drunken  insensibility.  The 
evidence  is  overwhelming,  that,  on  the  6th,  the  complainant 
was  so  deeply  intoxicated  as  to  be,  in  the  words  of  one  of 
the  witnesses,  perfectly  stupid.  Who  was  responsible  for 
his  condition  ?  The  defendants  alone  had  access  to  hira.  It 
is  not  shown,  by  direct  proof,  that  he  was  under  restraint, 
but  his  condition  of  mind  and  body  put  him  as  completely 
in  the  power  of  the  defendants  as  though  they  held  him  a 
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prisoner.  He  v/as  entirely  secluded  from  his  friends;  no 
effort  was  made  to  notify  them  of  his  condition,  and,  though 
the  husband  suggested  the  hospital  was  the  proper  place  for 
iiim,  he  was  left  without  medical  aid.  His  condition  and 
their  conduct  leave  no  room  for  doubt  that  they  put  him  in 
the  stupor  in  which  he  was  twice  found  on  the  6th.  Their 
statement  that  no  liquor  passed  his  lips  from  the  time  he 
entered  their  house  until  after  the  deed  was  executed,  cannot 
be  believed ;  it  is  painfully  manifest  it  is  willfully  false,  and 
this  falsehood  renders  their  evidence  utterly  untrustworthy. 

After  the  second  attempt  to  have  the  deed  executed  on 
the  6th  failed,  the  officer  who  had  been  called  in  to  take  the 
acknowledgment  advised  the  defendants  not  to  let  the  com- 
plainant have  another  drop  of  liquor.  This  advice  was, 
perhaps,  well  enough  as  far  as  it  went,  but  I  confess  to  a 
painful  astonishment  that  any  officer,  acting  under  the  obli- 
gation of  an  oath,  whose  special  duty  it  is  to  see  that  every 
person  who  executes  a  conveyance  before  him  does  so  under- 
standingly,  and  not  through  artifice  or  fraud,  could  be  found 
in  this  state,  who,  with  full  knowledge  that  a  drunken 
man  was  about  to  be  induced  to  strip  himself,  of  all  his 
property,  would  permit  the  despoilers  to  go  on  in  the  exe- 
cution of  their  fraudulent  scheme  without  indignantly 
denouncing  it,  and  warning  them  of  their  danger. 

A  third  attempt  was  made,  the  next  day.  The  deed  was 
then  read  to  the  complainant,  by  the  same  officer  who 
made  two  fruitless  attempts  the  day  before  to.  have  it  exe- 
cuted. The  complainant  refused  to  sign  it,  because  it 
embraced  more  property  than  he  intended  to  convey.  The 
deed  was  then  returned  to  the  person  who  had  drawn  it, 
with  notice  of  the  reason  why  the  complainant  would  not 
execute  it.  The  services  of  this  officer  were  then  dispensed 
with:  he  was  not  requested  to  make  another  effort.  He 
says  he  desired  to  avoid  taking  the  acknowledgment. 
Without  further  instruction  or  direction  from  the  complain- 
ant, indeed  without  further  conference  with  him,  another 
deed,  embracing  the  same  property,  Avas  drawn  by  the  scriv- 
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ener  to  whom  the  first  was  returned ;  he  procured  another 
ofiicer  to  take  the  acknowledgment,  and  this  officer,  on  the 
same  day,  presented  the  second  deed  to  the  complainant, 
read  it  to  him,  without  explaining  that  it  conveyed  the  same 
property  exactly  described  in  the  first,  and  procured  him  to 
execute  it.  He  was  in  bed  when  he  signed  it.  The  officer 
was  not  with  him  over  ten  minutes.  He  thinks  he  was 
sober.  It  does  not  appear  he  knew,  or  even  suspected,  that 
the  day  before  the  complainant  had  been  all  day  in  a  state 
of  stupefaction.  It  is  fair,  I  think,  to  assume  such  knowl- 
edge would  have  insured  more  caution  and  deliberation  in 
the  performance  of  his  duty,  and  I  hope  it  is  possible  it 
might  have  rendered  this  suit  unnecessary. 

A  further  examination  of  the  evidence  is  quite  unneces- 
sary. It  is  clearly  proved  that  when  the  complainant  went 
to  the  house  of  the  defendants  his  mind  was  disordered; 
that  the  day  before  the  deed  was  executed  he  was  all  day  in 
a  state  of  drunken  insensibility,  and  that  when  he  was 
rescued  from  the  custody  of  the  defendants  he  was  suffering 
from  delirium  tremens.  In  addition,  the  circumstances 
attending  the  execution  of  the  deed,  as  shown  by  the  evi- 
dence offered  by  the  defendants,  were  not  such  as  to  justify 
the  belief  that  it  was  not  procured  by  management  and 
artifice.  The  duty  of  the  court  is  clear.  The  complainant 
is  entitled  to  the  relief  he  asks. 

A  decree  declaring  the  deed  void,  and  directing  the 
defendant  Blauvelt,  with  whom  it  has  been  lodged  for 
record,  to  surrender  it  for  cancellation,  will  be  advised. 
The  defendants  Charles  and  Sophia  Rempt  must  pay  costs. 

11 
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Joseph  Ratzer 

V. 

John  Ratzer. 


1.  The  court,  as  a  general  rule,  will  not  stay  the  execution  of  an 
interlocutory  decree  pending  an  appeal,  unless  its  execution  will  ren- 
der it  impossible  to  set  the  appellant  right  again  in  case  he  is  success- 
ful on  the  appeal. 

2.  This  court  follows  the  English  practice  in  all  cases  not  provided 
for  by  statute,  or  covered  by  a  rule  of  practice  of  its  own. 

3.  An  appeal  from  a  decree  directing  an  account  to  be  stated,  will 
not  stay  the  accounting. 

4.  In  considering  an  application  to  stay  the  execution  of  an  inter- 
locutory decree  pending  an  appeal,  the  court  must  assume  the  decree  to 
be  right. 

On  motion  to  stay  the  taking  of  an  account  pending  an 
appeal  from  an  interlocutory  decree. 

Mr.  James  B.  Vredenburgh,  for  motion. 

Mr.  C.  B.  Harvey y  contra. 

The  Vice-Chancellor. 

The  defendants,  who  have  appealed  from  an  interlocutory 
decree  directing  that  an  account  be  stated  among  certain  of 
the  parties  as  copartners,  (1  Stew.  136)  ask  a  stay  of  the  account 
pending  their  appeal.  They  say  there  was  no  copartner 
ship,  thus  disputing  the  main  fact  on  which  the  decree  rests. 

Under  the  rules  of  this  court,  nothing  short  of  an  order  of 
this  court  or  the  court  of  errors  and  appeals,  will  arrest  the 
account.     [Rule  20.) 

Such  applications  are  addressed  to  the  discretion  of  the 
court.  The  rule  governing  the  exercise  of  this  discretion 
seems  to  be  this  :  K  an  execution  of  the  decree,  pending 
the  appeal,  will  make  it  impossible  to  set  the  appellant  right 
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again,  in  case  he  is  successful  on  the  appeal,  then  a  stay 
should  be  ordered ;  but  if  a  stay  is  not  necessary  to  preserve 
his  rights,  in  case  he  is  successful  on  the  appeal,  then  it 
should  not  be  granted.     Schenck  v.  Conover,  2  Beas.  31. 

In  all  matters  not  covered  by  statutory  regulation,  or  a 
definite  rule  of  practice  of  our  own,  this  court  follows  the 
English  practice.  West  v.  Page,  1  Stock.  203  ;  Schenck  v. 
Conover,  supra. 

In  Neroty.  Burnand,  2  Buss.  56,  Lord  Eldon  held,  that  an 
appeal  was  no  ground  for  staying  an  account,  adding,  gen- 
erally speaking  the  court  never  stays  an  account.  Mr. 
Daniell,  in  his  Treatise  on  Practice,  says  :  "  The  court  will 
never  suspend  proceedings,  under  the  decree,  on  the  mere 
ground  that  if  they  are  prosecuted,  the  parties  will,  if  the 
decree  is  reversed,  be  put  to  unnecessary  expense.  Thus,  it 
is  not  the  habit  of  the  court  to  suspend  the  taking  of ^  an 
account."  2  Dan.  Ch.  Pr.  1470.  Mr.  Smith,  in  his  work  on 
Chancery  Practice,  says  :  "  Taking  an  account  will  not  be 
stayed  pending  an  appeal."     2  Smith's  Ch.  Pr.  70. 

These  citations  sufiiciently  illustrate  the  English  practice. 
The  rule  seems  to  be  definitely  settled  that  an  account  will 
not  be  stayed  pending  an  appeal. 

In  dealing  with  applications  of  this  kind  the  court  must 
assume  its  decree  to  be  right.  Judgment  is  never  pro- 
nounced until  the  conscience  is  satisfied.  As  the  court 
assumes  the  decree  to  be  right  until  reversed,  it  is  very 
jealous  of  staying  proceedings,  and  the  bias  is  always  in 
favor  of  the  party  holding  the  decree.  Willan  v.  Willan,  16 
Ves.  216.  Proceeding  on  this  assumption,  the  complainant 
is  obviously  entitled  to  have  the  accounting  proceed.  He 
has  a  right  to  have,  at  once,  the  benefit  of  the  evidence  of 
the  parties  ordered  to  account,  and  all  the  means  of  proof 
under  their  control.  The  object  of  the  account  is  merely  to 
ascertain  whether  or  not  the  defendants  owe  the  complain- 
ant, and,  if  they  do,  to  fix  the  amount.  They  can  only  be 
compelled  to  pay  by  final  decree;  an  appeal  from  that 
within  the  time  limited  by  the  rules  will  stay  process.     If 
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the  present  decree  is  reversed,  the  extent  of  the  injury  to 
the  defendants  will  be  the  costs  incurred  in  taking  the 
account.  That  is  too  slight,  in  my  judgment,  to  justify  the 
court  in  depriving  the  complainant  of  the  present  benefit  of 
his  decree. 

The  application  must  be  denied. 


William  McKinley  and  others 

V. 

The  Chosen  Freeholders  of  Union  County. 

1.  A  court  of  equity  has  power  to  enjoin  a  fraudulent  or  unlawful 
appropriation  of  public  moneys  by  a  board  of  chosen  freeholders. 

2.  The  acts  of  a  board  of  chosen  freeholders,  within  the  limits  of 
their  power,  are  not  reviewable  by  the  courts. 

3.  Chosen  freeholders  may  lawfully  bridge  a  canal,  or  a  water-course 
created  by  surface  water. 

4.  The  right  of  determining  where  bridges  shall  be  built  is  commit- 
ted to  the  chosen  freeholders,  and,  so  long  as  they  exercise  their  power 
honestly,  their  judgment  is  not  open  to  review  in  the  courts. 

5.  Notice  from  an  overseer  of  the  highways  is  not  necessary  to 
authorize  the  board  to  build,  rebuild  or  repair;  they  may  do  either 
without  notice. 

G.  A  court  of  equity  is  not  the  tribunal  to  correct  the  errors  of  the 
subordinate  departments  of  government. 


On  filing  the  bill  an  order  was  granted  enjoining  the 
defendants  from  appropriating  any  public  money  to  pay  for 
the  bridge  in  controversy,  and  requiring  them  to  show  cause 


Note. — At  common  law,  it  seems,  counties  were  bound  to  repair 
bridges  erected  over  such  water  only  as  answers  the  description  of 
■flumen  vel  cursus  aqum.  Bridges  v.  Nichols,  Vin.  Bridges  (A)  pi.  13;  Rex 
v.  Oxfordshire,  1  B.  &  Ad.  289  ;  Bex  v.  Whitney,  3  Ad.  &  El.  69 ;  Bex  v. 
Lancashire,  2  B.  &  Ad.  813. 
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why  an  injunction  should  not  issue  pursuant  to  the  prayer 
of  the  bill.     This  order  was  heard  on  bill  and  answer. 

Mr.  Parrott  and  Mr.  Joseph  B.  Alward,  for  motion. 

Mr.  William  B.  Maxson,  contra. 

The  Vice-Chancellor. 

Three  tax-payers  of  Union  county  seek,  by  this  court,  to 
prevent  the  board  of  chosen  freeholders  of  that  county  from 
making  what  they  allege  will  be  an  illegal  and  fraudulent 
appropriation  of  public  moneys.  The  power  of  this  court  to 
interfere,  by  injunction,  to  prevent  a  public  body  or  func- 
tionary from  making  a  fraudulent  or  unlawful  appropriation 
of  moneys  raised  by  taxation,  is  undoubted.  Kerr  on  Inj. 
573;  Righ  on  Inj.,  §§  373,  793. 

The  bill  charges  that  the  chosen  freeholders  have,  without 
authority  of  law,  constructed  an  expensive  stone  trench, 
sluice  or  drain  under  and  across  the  public  highway,  near 
the  Cranford  depot  of  the  New  Jersey  Central  Railroad,  in 
the  township  of  Cranford,  the  dimensions  of  which  are 
given  ;  that  there  is  no  stream,  rivulet  or  water-course  now 
running  through  it,  and  there  is  none  in  that  locality  which 


Where  shallow  water  was  confined  by  abutments,  to  prevent  the 
overflowing  of  adjoining  meadows,  it  was  left  to  the  jury  to  determine 
whether  it  was  a  bridge.     Rex  v.  Gloucestershire,  1  Car.  <&  M.  277. 

Part  of  a  bridge  may  consist  of  arches,  under  which  the  water  does 
not  continually  flow.     Reg.  v.  Derbyshire,    2  Q.  B.  745. 

A  structure  over  a  canal  is  not  a  bridge  for  the  non-repair  of  which 
a  county  can  be  indicted.  State  v.  Hudson  Co.,  1  Vr.  137  ;  see  People 
V.  Canal  Trustees,  14  111.  402. 

Nor  a  foot-bridge  formed  by  three  planks,  about  nine  or  ten  feet 
long,  and  a  hand-rail,  which  carries  a  public  foot-path  over  a  small 
stream.     Reg.  v.  Southampton,  14  E.  L.  &  E.  116,  18  Q.  B.  841. 

Aliter,  as  to  a  foot-path  which  constituted  part  of  a  bridge,  and  had 
been  recognized  as  such  by  frequent  repairs.  Wai/ne  Go.  v.  Berry,  5 
Ind.  286  ;  see  Reed  v.  Hanger,  20  Ark.  625  ;  Rex  v.  Middlesex,  3  Barn.  & 
Ad.  201. 

A  foot-path  for  travelers  constitutes  a  part  of  a  bridge,  therefore,  a 
mere  viaduct,  used  exclusively  for  the  passage  of  railroad  cars,  is  not 
one.  Bridge  Co.  v.  Hoboken  Land  Co.  2  Beas.  81,  503,  1  Wall.  116,  3 
Wall.  782;  Lake  v.  Virginia  Co.,  7  Nev.  294. 
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can  be  diverted  so  as  to  pass  through  it ;  that  the  ground 
about  it  is  high  and  perfectly  dry,  and  entirely  free  from 
marsh,  fen  or  springs ;  that  this  erection  cannot  be  called  a 
bridge  in  any  sense  of  the  term.,  but  is  simply  an  expensive 
sluice  or  culvert,  incapable  of  any  public  use  whatever, 
except,  possibly,  it  may  be  made  to  serve  as  part  of  a  sewer 
for  the  village  of  Cranford. 

It  is  further  charged,  it  was  built  for  the  purpose  of 
defrauding  the  tax-payers  of  Union  county,  and  that  this 
purpose  will  soon  be  accomplished  by  an  appropriation  of 
public  moneys  to  pay  for  it.  From  this  summary,  it  will  be 
seen,  the  gravamen  of  this  action  is,  that  the  chosen  free- 
holders intend  to  fraudulently  misapply  the  monej^s  placed 
at  their  disposal  for  certain  public  uses,  in  paying  for  a 
bridge  so  palpably  useless  and  unnecessary,  that  their  deter- 
mination to  build  it  cannot  be  deemed  an  exercise  of  discre- 
tion, but  a  willfal  prostitution  of  the  power  committed  to 
them. 

The  answer  presents  a  state  of  facts  so  radically  different, 
in  every  essential  particular,  from  that  presented  by  the  bill, 
that  it  is  difficult  to  believe  they  both  relate  to  the  same 
affair.  It  avers  that  the  erection  in  question  is  a  substitute 
for  a  tubular  bridge,  built  by  order  of  the  board,  on  the 


A  county  cannot  build  a  bridge  over  an  inlet  of  the  sea.  Common- 
wealth V.  Ckarlestown,  1  Pick.  179  ;  State  v.  Dibble,  4  Jones  [N.  C.)  Lam 
107;  Slate  V.  Anihoine,  40  Me.  435;  see  AtCy-Gen.  v.  Stevens,  Sax.  370; 
but  see  People  v.  Meach,  14  Abb.  Pr.  {N.  *S'.)'429;  Groton  v.  Hurlburt,  22 
Conn.  178  ;  Gillespie  v.  Freeman,  7  La.  An.  350  ;  Hickok  v.  Hine,  23  Ohio 
St.  523. 

A  covering  of  boards  over  a  ditch  dug  by  a  city  for  its  own  use,  was 
held  to  be  a  bridge.  Rusch  v.  Davenport,  6  Iowa  443  ;  see  Rai/mond  v. 
Lowell,  6  Cush.  524  ;  Allentown  v.  Kramer,  73  Pa.  St.  406  ;  Requa  v. 
Rochester,  45  N.  Y.  129. 

Structures  for  tlie  passage  of  travelers,  erected  over  a  railroad  where 
it  crosses  an  established  highway,  are  bridges.  State  v.  Gorham,  37  Mi. 
451  ;  Newlin  v.  Davis,  77  Pa.  St.  317  ;  see  State  v.  Dover,  46  N.  H.  452. 

Exactly  what  constitutes  a  bridge  in  a  particular  case,  is  a  question 
of  fact,  rather  than  of  law.  Rex  v.  Whitney,  3  Ad.  &  El.  69  ;  Tolland  v. 
Willington,  26  Conn.  578  ;  Moreland  v.  Mitchell,  40  Iowa  394. 

It  has  been  held  that  a  bridge  is  a  mere  substitute  for  a  ferry. 
People  v.  Saratoga  R.  R.  Co.,  15  Wend.  133  ;  see  Ward  v.  Gray,  6  B.  &  S^ 
345. 
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same  site,  about  four  years  ago,  and  which  proved  too  small 
to  carry  away  the  water  accumulating  there ;  that  in  heavy 
rains,  and  when  large  bodies  of  snow  melt,  a  large  body  of 
water  collects  at  the  point  where  this  bridge  is  built,  render- 
ing it  not  only  necessary,  but  indispensable  to  the  con- 
venience and  safety  of  public  travel,  that  it  should  be  carried 
across  the  highway  by  a  bridge,  the  surface  being  much 
lower  on  one  side  of  the  road  than  on  the  other. 

So  much  of  the  equity  of  the  case  of  the  complainants  as 
rests  upon  the  charge  that  this  bridge  was  built  merely  to 
cover  a  wanton  misappropriation  of  public  monej^s,  is 
effectually  met  and  overcome  by  the  answer.  The  present 
structure  is  not  a  new  project.  It  is  distinctly  affirmed  the 
present  bridge  takes  the  place  of  a  prior  one,  which  was 
built  and  paid  for  by  the  county  without  a  question  being 
raised  as  to  the  propriety  of  the  expenditure.  Two  different 
boards  have  concurred  in  deciding  that  a  bridge  on  this  site 
is  necessary.  No  wrongful  purpose  is  imputed  to  the  first. 
If  the  determination  of  either  board  was  made  in  the 
fair  exercise  of  power  conferred  upon  it  by  law,  its  judg- 
ment is  not  subject  to  review  by  the  courts.  The  courts 
cannot  control  them  in  the  proper  exercise  of  their  powers. 
It  is  only  when  they  transcend  their  powers,  or  clearly 

By  the  New  York  statute,  county  commissioners'  liability  is  confined 
to  bridges  over  actual  streams.      Wright  v.  Smith,  27  Barb.  621. 

A  public  bridge  is  merely  a  part  of  the  public  road.  People  v.  ComWs, 
4  Neb.  150  ;  Rapho  v.  Moore,  68  Pa.  St.  404 ;  Troy  v.  Cheshire  R.  R.  Co.,  3 
Fast.  {N.  H.)  83  ;  see  Freedom  v.  Ward,  40  Me.  383  ;  Gallia  Co.  v.  Hoi- 
comb,  7  Ham.  (O.)  366;  Baird  v.  Clark,  12  Ohio  St.  87;  McVicker  v. 
Noble  Co.,  25  Ohio  St.  608  ;  Rex  v.  Bucks,  12  East  192. 

So  held  in  a  city.  Chicago  v.  Powers,  42  III.  169;  see  Beaver  v.  Man- 
chester, 26  L.  J.  {Q.  B.)  S\];  Shartle  v.  Minneapolis,  17  Minn.  308;  Man- 
derschid  v.  Dubuque,  29  Iowa  73. 

But  an  indicj^ment  for  not  repairing  a  highway,  will  not  be  sustained 
by  proof  of  a  defective  bridge.     State  v.  Canterbury,  28  N.  H.  195. 

A  structure  over  a  ravine  which  was  dry  most  of  the  time, — Held  to 
be  a  bridge.  Taylor  v.  Davis,  40  Iowa  295  ;  see  Topeka  v.  Tattle,  5  Kan. 
311,  425. 

The  abutments  are  part  of  a  bridge.  Sussex  v.  Strader,  3  Harr.  108  ; 
Avg.  on  Highways,  |40,  note  (1);  Bardwell  v.  Jamaica,  15  Vt.  438;  see 
Orowell  V.  Sonoma  Co.,  25  Cal.  313;    Tolland  v.   Willington,  26  Conn.  578. 
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abuse  the  discretion  committed  to  them,  that  the  courts  can 
interfere. 

The  complainants  have  no  case,  in  my  opinion,  on  tlie 
ground  of  fraudulent  or  wanton  misappropriation,  at  least, 
none  upon  the  facts  stated  in  the  answer. 

But  it  is  insisted  by  the  counsel  of  the  complainants,  that, 
on  the  defendants'  own  showing,  the  structure  under  con- 
sideration is  not  a  bridge  within  the  meaning  of  the  law,  at 
least,  not  sucli  a  bridge  as  the  chosen  freeholders  are 
authorized  to  build.  His  proposition,  broadly  stated,  is, 
that  their  power  is  limited  to  the  erection  of  bridges  over 
natural  streams,  having  a  perennial  source,  and  that  they 
have  no  power  to  bridge  a  water-course  created  by  surface 
water,  nor  an  artificial  water-course,  nor  a  ravine  or  railroad 
cut.  It  is  undoubtedly  true  their  powers  are  purely  statu- 
tory, but  there  is  nothing  in  the  statute  respecting  bridges, 
nor  in  the  act  constituting  the  boards  of  the  several  counties 
corporate  bodies,  limiting  their  power  in  this  respect; 
indeed,  the  word  stream  or  water-course  does  not  occur  in 
either  act.  The  second  section  of  the  act  respecting  bridges 
{Rev.  p.  85)  enacts,  that  when  the  expense  of  erecting, 
rebuilding,  or  repairing  a  bridge  shall  exceed  $50,  and  be 
less  than  $500,  the  chosen  freeholder  of  the  township  where 


Also,  the  approaches.  Moreland  v.  Mitchell  Co.,  40  Iowa  394 ;  New 
Haven  v.  New  York,  &c.  R.  R.,  39  Conyi.  128;  Pe»i?i  v.  Perri/,  78  Pa.  St. 
457  ;  Commonwealth  v.  Deerficld,  6  Allen  449  ;  Daniels  v.  Athens,  55  Ga. 
609  ;  see  State  v.  Madison,  59  Me.  538  ;  Burritt  v.  New  Haven,  42  Conn. 
174  ;    Watson  v.  Libson  Bridge,  14  Me.  201. 

Under  22  Hen.  VIII,  c.  5  (A.  D.  1531),  the  approaches,  as  to  which  a 
liability  to  repair  existed,  were  limited  to  300  feet.  West  Riding,  &c.  v. 
Rex,  2  Dow  1 ;  Reg.  v.  Lincoln,  8  Ad.  &  El.  65. 

But  this  statute  does  not  apply  to  a  bridge  built  by  a  railroad  com- 
pany.    London,  &c.  Co.  v.  Skerton,  b  B.  &  S.  559. 

This  statute  is  not  in  force  in  the  United  States.  Titcomb  v.  Fitch- 
burg  R.  R.  Co.,  12  Allen  259;  Hill  v.  Supervisors,  12  N.  Y.  52;  but  see 
State  V.  Hudson  Co.,  1   Vr.  137,  138  ;  State  v.  Gorham,  37  Me.  451. 

A  railing  is  essential  to,  and  constitutes  part  of  a  bridge.  Taylor  v. 
Davis,  40  Iowa  295  ;  Davis  v.  Allamakee  Co.,  Id.  217  ;  Chandler  v.  Fremont 
Co.,  A2  Iowa  58;  Thorp  v.  Brook  field,  36  Conn.  320;  Houfe  v.  Fulton,  29 
Wis.  296  ;  Hollei/  v.  Winonski  Co.',  1  Aik.  (  Vt.)  74  ;  Bronson  v .  Southburg,  37 
Conn.  199;  Noriis  v.  Litchfield,  35  N.  H.  271. 

But  not  for  travelers  to  rest  upon.     Sfierm.  &  Red/,  on  Neg.,  I  391. 
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the  bridge  is  located,  and  the  chosen  freeholders  of  the  two 
next  adjacent  townships,  or  a  majority  of  them,  shall  be 
authorized,  if  they  thinli  proper,  to  order  that  the  said 
bridge  shall  be  built,  rebuilt,  or  repaired.  The  language 
selected,  it  will  be  observed,  confers  very  large  discretionary 
powers;  the  freeholders  are  made  the  sole  judges  whether 
it  is  proper,  or  necessary,  or  judicious  to  build,  rebuild,  or 
repair,  and  they  are  left  without  restriction  or  direction  as 
to  locality  or  material.  The  supreme  court,  in  defining  the 
powers  granted  by  this  provision,  has  said :  "  The  law 
does  not  define  under  what  circumstances,  or  in  what  situa- 
tions they  may  order  the  building  or  rebuilding  of  a  bridge, 
but  leaves  it  to  their  judgment  and  discretion,  and  this  dis- 
cretion cannot  be  taken  from  them  and  transferred  to  the 
courts."  State  v.  Freeholders  of  Essex,  3  Zab.  214.  The 
courts  have  no  right  to  interfere  with  the  action  of  any  of 
the  agencies  of  government  entrusted  with  power  to  be 
exercised  according  to  their  discretion,  so  long  as  they  act 
within  the  limits  of  their  power.  Plum  v.  Morris  Canal  Co., 
2  Stock.  260. 

Bridges  are  built  over  streams,  where  they  cross  the 
public  highway,  to  facilitate  travel,  and  to  render  it  con- 
venient and  safe  at  all  times.     The  object  of  their  erection 


Ordinarily,  there  must  be  a  highway  existing  at  each  terminus  of  a 
bridge,  to  justify  its  erection  as  a  jjublic  charge.  People  v.  Supervisors, 
47  III.  256;  Broadnax  v.  Groom,  64  N.  C.  244;  Beckwith  v.  Whalen,  9 
Hun  {N.  Y.)  408 ;  see  People  v.  Meach,  14  Abb.  Pr.  {N.  6'.)  429. 

Although,  whether  there  would  be  such  access  to  the  bridge  as  to 
make  it  of  public  utility,  is  a  question  for  the  jury.  State  v.  North- 
umberland, 44  N.  H.  628. 

That  the  approach  on  one  side  is  private  property,  will  not  relieve  a 
county  from  the  duty  of  repairing  a  bridge.  State  v.  Wood  Co.,  41  Wis. 
28  ;  see  Bingham  v.  Marion  Co.,  55  Ind.  113. 

The  commissioners  may  alter  the  direction  of  the  highway^at  a 
bridge.  Maddoxx.  Ware,  2.  Bail.  {S.  C.)  314;  see  People  v.  Chicago  B. 
B.,  67  III.  118;  Brookins  v.  Central  Co.,  48  Ga.  523  ;  Bufalo  Turnpike  Co. 
V.  Buffalo,  1  N.  Y.  Sup.  Ct.  537. 

It  is  no  defence  to  an  indictment  of  a  town  for  not  repairing  a  road, 
that  such  repairs  would  be  useless  because  the  approach  of  a  bridge 
connecting  with  that  part  of  the  road  has  been  carried  away,  and  not 
rebuilt.     Com.  v.  Deerjfield,  6  Allen  449. 
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is  to  remove  either  a  permanent  or  temporary  obstruction. 
Some  streams  are  so  deep  that  they  cannot  be  crossed  at 
any  time  except  on  a  bridge,  while  others  are  not  impas- 
sable except  when  flooded,  but  a  bridge  is  indispensable  to 
a  free  and  safe  passage  over  either  at  all  seasons,  and  in  all 
conditions  of  the  stream.  A  free  and  safe  passage  over  all 
portions  of  the  public  highway  is  the  common  right  of  every 
citizen.  An  artificial  water-course  may  be  a  more  serious 
obstruction  than  a  natural  stream.  A  public  road,  laid  out 
over  a  canal,  would  be  useless  and  impassable  until  the 
canal  was  bridged.  Can  there  be  the  slightest  doubt  that 
the  building  of  a  bridge  over  the  canal  in  such  a  case  would 
be  a  legitimate  exercise  of  the  power  committed  to  the  free- 
holders ?  So,  too,  the  laying  out  of  a  public  road  over  a 
railroad  cut,  thirty  feet  deep,  would  render  a  bridge  abso- 
lutely necessary  to  any  use  of  the  road  whatever  at  that 
point.  It  is  not  necessary  now  to  decide  whether  the  erec- 
tion required  in  such  a  case  could  be  considered  a  bridge 
in  the  sense  in  which  that  term  is  used  in  the  statute  con- 
ferring power  on  the  freeholders,  or  not,  but  it  is  a  well- 
known  fact,  bridges  at  such  places  have,  in  several  instances, 


Where  one  terminus  of  a  bridge  was  on  a  street,  and  the  other  on  an 
ordinary  road,  see  Dively  v.  Cedar  Falls,  27  Iowa  221 . 

A  canal  company  cannot,  by  erecting  a  bridge  within  city  limits, 
impose  upon  such  city  the  duty  of  keeping  it  in  repair,  nor  that  of 
opening  streets  for  the  sake  of  access  thereto.  JoUet  v.  Verley,  35  III. 
58;  see  Meadville  v.  Erie  Canal  Co.,  18  Pa.  St.  66;  Plum  v.  Morris  Canal 
Co.,  2  Stock.  256 ;  Brookim  v.  Central  R.  B.  Co.,  48  Ga.  523  ;  State  v. 
Yarrell,  12  Ired.  [N.  C.)  130  ;  Erie  v.  Erie  Canal,  59  Pa.  St.  174. 

The  public  must  build  a  bridge  on  a  highway  laid  over  an  artificial 
water-course.  Perlei/  v.  Chandler,  6  il/as9.  454 ;  People  v.  Canal  Trustees, 
U  7/^.403  ;  Groton  v.  Haines,  36  N.  H.  388  ;  see  Rev.  Roads,  p.  1017,  ^  120. 

Aliter,  where  the  highway  is  laid  out  befor-^  the  railroad  or  canal,  &c 
Morris  Canal  Co.  v.  State,  2  Zab.  537,  4  Zah.  63  ;  Indianapolis  v.  McClure.  2 
Cart7[lnd.)  147;  Nobles  v.  Langlei/,  66  N.  C.  287  ;  Rex  v.  Kerrison,  3  M. 
&  S.  526;  Rex  v.  Lindsey,  14  East  317  ;  Lowrey  v.  Delphi,  55  Ind.  250; 
Trenton  Water  Power  Co.  Case,  Spen.  659  ;  Sampson  v.  Goochland.  5  Graft. 
(  Va.)  241  ;  Saw)/er  v.  North  field,  7  Cash.  490;  People  v.  Troi/  R.  R.  Co.,  37 
How.  Pr.  [N.  Y.)  427  ;  People  v.  Chicago  R.  R.  Co..  67  III.  118  ;  see  Louis- 
ville Co.  V.  Murphy,  9  Bush  (Ky.)  522';  Dygert  v.  Schenck,  23  Wend.  446  ; 
Sherm.  &  Red/,  on  Neg.,  ^  358. 

The  liability  of  the  town,  howeve  ■,  remiins.      Whart.  on  Neg.,  §  969. 
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been  built  by  the  freeholders,  and  paid  for  with  county 
funds,  without  question  or  complaint.  On  the  present 
application  it  must  be  taken  as  true  that  the  bridge  in 
question  is  erected  over  a  water-course  created  by  surface 
water  alone.  Such  collections  of  water  may,  under  certain 
circumstances,  constitute  a  natural  water-course,  and  confer 
upon  those  through  whose  lands  it  flows  the  same  rights 
they  would  have  in  a  stream  fed  by  perennial  springs. 

In  Earl  v.  DeRart,  1  Beas.  280,  the  court  of  errors  and 
appeals  approved  Chancellor  Williamson's  definition  of  a 
natural  water-course.  He  said :  "  If  the  face  of  the  country 
is  such  as  necessarily  collects  in  one  body  so  large  a  quantity 
of  water,  after  heavy  rains  and  the  melting  of  large  bodies 
of  snow,  as  to  require  an  outlet  to  some  common  reservoir, 
and  if  such  water  is  regularly  discharged  through  a  well- 
defined  channel,  which  the  force  of  the  water  has  made  for 
itself,  and  which  is  the  accustomed  channel  through  which 
it  flows  and  has  flowed  from  time  immemorial,  such  chan- 
nel is  an  ancient,  natural  water-course."  The  accuracy  of 
this  definition  is  not  questioned  by  Bowlsby  v.  Speer,  2  Vr. 
351.  In  the  same  opinion  it  is  said:  "Whether  it  is 
entitled  to  be  called  an  ancient  water-course,  and,  as  such, 
leo-al  rights  can  be  acquired  and  lost  in  it,  does  not  depend 


But  not  if,  after  the  owner  has  built  such  bridge,  a  wider  one  is 
required,  and  is  built  to  accommodate  the  public  travel.  PhcenixvW.e  v. 
Phcenixville  Co.,  45  Pa.  St.  135  ;  see  Heacock  v.  Sherman,  14  Wend.  58  ; 
Rex  V.  Surrey,  2  Camp.  455.  _ 

Or  it  is  accepted  bv  the  public  by  laying  out  a  road  over  it.  Newhn 
V.  Davis,  11  Pa.  St.  317.  ■       i  . 

The  abandonment  of  part  of  a  canal  by  legislative  authority  does  not 
exonerate  the  company  from  repairing  the  bridges  on  such  part.  Penn. 
Co.v.  Portage  Co.,  21  Ohio  St.  14;  see  State  v.  Morris  Co.,  1  South.  165; 
Cambridge  v.  Charlestown  Co.,  1  Met.  70. 

Neither  the  leirislature  nor  common  council  can  authorize  an  elevated 
bridge  to  be  buitt  over  a  public  street,  to  the  detriment  of  adjoining 
owners.     Knox  v.  New  York,  55  Barb.  404. 

Whether  a  mill  or  a  road  is  the  more  ancient  is.  properly,  a  question 
for  the  jury.  MalhoUand  v.  Browarigg,  2  Hawks  [N.  C.)  349  ;  see  Woburn 
V.  Henshaw,  101  Mass.  193. 

A  town  is  liable  for  defects  in  a  bridge  that  is  only  used  when  an 
adjoin  in'-' ford  is  impassable.  Rex  v.  Northampton,  2  M.  &  S.  2G2  ;  see 
Rex  V.  Buckingham.  4  Camp.  189  ;  R(x  v.  Deuon,  Ry.  &  M.  144. 
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upon  the  quantity  of  water  it  discharges.  Many  ancient 
streams,  which,  if  dammed  off,  would  inundate  a  large 
region  of  country,  are  dry  for  a  large  portion  of  the  year." 
It  is  matter  of  common  and  general  information,  that  some 
of  our  streams  which  at  times  are  very  rapid  and  turbulent, 
are  created  wholly  by  surface  water,  having  no  living  source, 
and  which,  if  not  bridged,  would,  in  freshets,  be  impassable 
for  days  at  a  time.  There  can  be  no  doubt,  I  think,  the 
freeholders  have  power  to  bridge  such  streams,  and  that  the 
safety  of  public  travel  requires  its  exercise  wherever  pub- 
lic roads  cross  streams  of  this  character.  The  third  section 
of  the  act  respecting  bridges  (Rev.  p.  85)  provides  that  the 
expense  of  a  bridge  costing  less  than  $50  may  be  imposed 
upon  the  county,  and  the  thirty-eighth  section  of  the  road  act 
{Rev.  p.  1003)  authorizes  overseers  of  the  highways  to  erect 
such  bridges  as  can  be  built  by  common  laborers.  These  pro- 
visions, considered  in  connection  with  the  other  facts  men- 
tioned, demonstrate  clearly,  I  think,  that  the  law  has 
committed  to  the  chosen  freeholders  the  power  of  building 
bridges  wherever  they  are  necessary  to  the  safety,  conve- 
nience and  freedom  of  public  travel.  To  them  is  com- 
mitted the  discretion  of  deciding  where  they  are  necessary, 
and  so  long  as  they  exercise  their  discretion  honestly,  and 
to  the  best  of  their  ability,  and  not  to  further  a  corrupt  pur- 
pose, their  determinations  are  beyond  the  supervisory  power 
of  any  court. 


But  not  for  defects  in  a  ford  used  because  a  bridge  is  out  of  repair. 
Sherm.  &  Redf.  on  Neg.,  ^389,  note  (3)  ;  Jackson  v.  Greene,  76  N.  C.  282; 
Da;i/  V.  Grossman,  4  N.  Y.  Sup.  Ct.  122 ;  but  see  Erie  v.  Schwingle,  22  Pa. 
St.  384 ;  Green  v.  Bridge  Creek,  38  Wis.  449. 

The  liability  of  a  toionship,  at  common  law,  has  been  denied.  A^les 
V.  Martin,  4  "Mich.  557;  Leoni  v.  Taylor,  20  Mich.  148;  Waltham  v. 
Kemper,  55  III.  346 ;  Russell  v.  Steuben,  57  III.  35  ;  see  Whart.  on  Neg., 
^266  ;     Dillon  on  Mun.  Corp.,  ^  786. 

For  mode  of  pleading  in  cases  of  damages  sustained,  see  Worsier  v. 
Proprietors,  (&c.,  16  Pick.  541  ;  Hoosket  v.  Amoskeag  Co.,  44  N.  II.  105; 
Griswold  V.  Gallup,  22  Conyi.  208  ;  Frankfort  Co.  v.  Williams,  9  Dana  [Ky.) 
403  ;  Mechanicsburg  v.  Meredith,  54  III.  84 ;  Riest  v.  Goshen,  42  Ind.  339 ; 
Smith  V.  Wright,  27  Barb.  621  ;  Bartlett  v.  Crozier,  17  Johns.  439.— Rep. 
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It  is  also  insisted  that  the  freeholders  were  not  authorized 
to  act  in  this  instance,  because  they  were  not  called  together 
by  an  overseer  of  the  highways.  The  second  section  of  the 
bridge  act  already  referred  to,  provides  that  when  the 
expense  of  erecting,  rebuilding  or  repairing  a  bridge  shall 
exceed  |50,  and  be  less  than  $500,  it  shall  be  the  duty  of  an 
overseer  of  the  highways  to  call  the  freeholder  of  the  town- 
ship where  the  bridge  is  located,  and  the  freeholders  of  the 
two  next  adjacent  townships,  together,  at  a  certain  time  and 
place,  by  written  notice,  under  his  hand,  for  the  purpose  of 
taking  the  same  into  consideration,  and  power  is  then  con- 
ferred upon  the  three,  or  a  majority  of  them,  to  take  such 
action  as  they  may  think  proper.  Notice  from  an  overseer, 
it  is  contended,  is  a  condition  of  the  power.  It  is  clear  it  is 
not  made  so  by  express  words ;  if  it  exists,  it  arises  by 
implication. 

I  am  unable  to  discover  anything  in  the  act,  or  in  the 
connection,  or  the  relation  of  these  ofiicials,  which  gives  the 
slightest  support  to  this  view.  To  hold  that  notice  from  an 
overseer  of  the  highways  is  an  indispensable  preliminary  to 
any  valid  action  by  the  freeholders  respecting  bridges, 
would  make  that  officer  a  much  more  important  functionary, 
in  the  management  of  county  affairs,  than  he  has  hitherto 
been  understood  to  be,  and  would  concede  to  him  an  author- 
ity and  importance  quite  unsuited  to  his  office.  I  think  the 
statute  must  be  construed  to  give  the  freeholders  the  right 
to  exercise  their  power  in  respect  to  bridges  without  notice 
from,  and  independent  of,  any  action  by  an  overseer  of  the 
highways,  and  that  the  duty  enjoined  by  the  statute  upon 
the  overseers  to  give  notice,  is  a  mere  measure  of  precau- 
tion, designed  to  secure  prompt  action  by  the  freeholders  in 
case  public  travel  is  interrupted  or  rendered  dangerous  by 
the  sudden  destruction  of  a  bridge  or  serious  injury  to  it. 

It  is  also  said  that  the  bridge  in  controversy  was  an 
unauthorized  structure,  because  its  erection  was  not  sanc- 
tioned by  the  requisite  number  of  freeholders.  It  would 
seem  to  be  quite  difficult  to  reconcile  this  averment  with 
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the  prior  one,  charging  the  whole  board  with  having  built 
this  bridge  without  authority  of  law,  but  if  its  truth  is 
admitted,  still  the  case  made  will  not  entitle  the  complain- 
ants to  the  aid  they  ask.  Something  more  than  mere  error 
or  irregularity  must  be  shown.  The  board  answers  and 
defends  the  legality  of  the  structure.  No  fraud  is  charged 
or  shown.  In  this  condition  of  aflairs  it  is  apparent  the 
complainants  are  in  the  wrong  forum.  The  supreme  court 
is  the  proper  tribunal  to  review  the  action  of  inferior  tribu- 
nals, and  to  correct  the  errors  and  irregularities  of  the 
subordinate  agencies  of  government.  Morris  Canal  Co.  v. 
Jersey  Clty^  1  Beas.  '2,b'2.  Cases  may  arise  involving  the 
same  questions  presented  by  this  case,  which  it  will  be  the 
duty  of  this  court  to  take  cognizance  of  and  determine,  but 
to  render  such  action  proper  they  must  be  marked  by  some 
well-delined  equity  not  discoverable  in  the  record  of  this 
case  as  it  now  stands. 

The  order  to  show  cause  must  be  discharged.  The  case 
presented  on  the  bill  made  it  the  clear  duty  of  the  court  to 
arrest  this  appropriation,  and  an  order  was  accordingly 
made  forbidding  it ;  the  case  made  by  the  answer  renders 
the  discharge  of  the  order  imperative.  It  is  impossible,  at 
this  stage  of  the  cause,  to  tell  which  representation  of  the 
facts  is  truthful  and  which  is  fabricated.  The  costs  must, 
therefore,  abide  the  event  of  the  suit.   ' 


Hugh  J.  Jewett,  receiver  of  the  Erie  Railway  Company, 

V. 

Henry  Bowman  and  Sigmund  Dringer. 

1.  A  bill  alleging  fraud  cannot,  upon  failure  to  jDrove  fraud,  be 
turned  into  an  action  of  account. 

2.  Jurisdiction  is  exercised  in  matters  of  account  only  where  some 
special  cause  is  alleged,  as  where  the  accounts  are  intricate,  or  discov- 
ery is  prayed,  or  some  other  ground  peculiar  to  equity  exists. 
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3.  Where  an  account  or  any  other  relief  is  incidentally  asked,  if 
relief  on  the  main  ground  is  denied,  the  bill  should  be  dismissed. 

4.  An  agent  of  a  railroad  superintendent  who,  after  a  public  sale, 
revokes  the  sale  by  order  of  the  superintendent,  and  then  sells  the 
same  property  at  private  sale  for  a  less  sum  than  was  publicly  bid,  to 
the  same  person  who  bought  it  at  public  sale,  with  the  approval  of  the 
superintendent  both  as  to  quantity  and  price,  cannot  be  convicted  of 
fraud  in  the  transaction  unless  it  is  shown  he  fraudulently  procured 
the  superintendent's  approval,  or  that  he  and  the  superintendent  were 
both  acting  in  fraud  of  their  principal. 

5.  Irregularities  and  carelessness  sufficient  to  arouse  suspicion,  do 
not  supply  the  place  of  proof  of  fraud. 


On  bill,  amended  bill,  answers,  and  proofs. 

Mr.  R.  Wayne  Parker^  and  Mr.  Cortlandt  Parker,  for  com- 
plainant. 

Mr.  Thomas  N.  Mc  Carter,  for  Bowman. 

Mr.  Socrates  Tuttle,  for  Dringer. 

The  Vice-Chancellor. 

This  action  is  brought  by  the  receiver  of  the  Erie  Railway 
Company  against  a  person  who,  until  just  before  its  com- 
mencement, was  his  purchasing  agent,  and,  also,  against 
Sigmund  Dringer,  a  dealer  in  old  metals,  who,  at  its  com- 
mencement, was  engaged  in  business  at  Paterson.  The  bill 
presents  a  case  of  fraud.  In  my  view,  the  only  question 
necessary  to  be  considered  in  deciding  it  is,  has  the  com- 
plainant proved  the  frauds  charged  against  the  defendants 
or  either  of  them.  The  question  is  one  of  fact  exclusively. 
No  legal  rules  are  in  dispute,  and  none  need  be  considered 
except  those  which  will  aid  in  solving  the  disputed  questions 
of  fact. 

On  the  argument  it  was  insisted  by  complainant's  counsel, 
even  if  it  was  found  there  was  a  failure  of  proof  of  fraud, 
still  it  would  be  the  duty  of  the  court  to  retain  the  bill  for 
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the  purpose  of  compelling  the  defendant  Dringer,  who,  it  is 
admitted,  is  largely  indebted  to  the  complainant,  to  account 
and  make  payment.  I  cannot  adopt  this  view.  The  hill 
sets  up  a  case  of  fraud  and  nothing  else.  The  complainant 
must  prove  it  or  fail.  He  cannot  charge  a  case  of  fraud,  and 
seek  to  have  the  defendant's  title  to  a  large  amount  of 
property  declared  void,  and  then,  if  he  fails  to  prove  fraud, 
turn  his  bill  into  a  bill  for  an  account,  and  succeed  in  the 
action  as  a  collection  suit.  While  it  is,  undoubtedly,  true 
that  this  court  has  concurrent  jurisdiction  in  matters  of 
account  with  the  common  law  courts,  it  is  also  true  it  will 
not  exercise  jurisdiction  in  every  case.  Whether  it  will  take 
jurisdiction  or  not,  is  a  question  always  addressed  to  its  dis- 
cretion {Seymour  v.  Long  Dock  Co.,  5  C.  E.  Gr.  396)  and, 
as  a  general  rule,  unless  it  appears  the  accounts  are  intri- 
cate, or  discovery  is  necessary,  or  some  other  sufficient 
reason  is  shown  why  it  should  assume  cognizance,  jurisdic- 
tion will  be  declined.  Neshit  v.  *S^^.  Patrick's  Church,  1 
Stock.  76. 

The  bill  in  this  case  does  not  aver  that  there  are  any 
accounts  between  the  defendant  Dringer  and  the  complain- 
ant, growing  out  of  honest  and  legitimate  transactions, 
which  are  intricate  or  complicated,  nor  does  it  show  any 
other  reason  of  justice  or  convenience  why  this  court  should 
take  jurisdiction  of  the  case  as  a  matter  of  account.  Dis- 
covery and  an  account  are  both  sought;  not,  however,  as 
distinct  matters  of  relief,  but  simply  as  a  part  of  the  means 
the  complainant  has  a  right  to  employ,  according  to  the 
usual  practice  of  the  court,  in  attempting  to  establish  the 
fundamental  facts  of  his  case.  They  are,  at  most,  mere 
adjuncts  or  incidents  to  the  main  object  of  his  bill.  The 
gravamen  of  his  action  is,  that  the  defendant  Dringer,  under 
the  pretext  of  purchases,  has  fraudulently  obtained  a  large 
amount  of  his  property.  He  asks  that  the  title  thus  acquired 
may  be  declared  void,  and  the  property  restored  to  him  by 
the  decree  of  this  court.  As  mere  aids  in  proving  the  fraud 
and  obtaining  full  redress,  he  asks  for  discovery  and  an 
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account.  Under  a  case  thus  made,  it  is  manifest,  I  think, 
if  the  complainant  fails  to  prove  fraud,  his  case  fails,  and  he 
is  entitled  to  no  relief.  It  is  an  established  rule,  that  where 
discovery  is  sought  as  a  mere  incident  to  some  other  main 
relief,  if  the  principal  relief  is  denied,  the  bill  must  be  dis- 
missed.    Fenn.  B.  R.  Co.  v,  Hojppock,  1  Siew.  261. 

It  would  seem,  necessarily,  to  follow,  as  a  matter  of 
principle,  that  where  an  account,  or  any  other  relief,  was 
asked  as  a  mere  incident,  or  in  aid  of  the  main  purpose  of 
the  bill,  if  the  relief  on  the  main  ground  is' denied,  the  com- 
plainant should  be  dismissed.  I  am  not  willing  to  sanction  a 
rule  of  practice  which  will  allow  a  suitor  to  come  into  court 
charging  against  his  adversary  a  case  of  fraud,  which,  if 
proved,  will  blast  his  reputation,  and,  when  he  finds  he  can- 
not prove  it,  will  give  him  the  right  to  escape  defeat  by 
turning  his  case  into  a  collection  suit.  In  this  case  the  com- 
plainant has  put  his  right  to  relief  upon  certain  frauds 
which  he  charges  the  defendants  have  committed ;  if  he  has 
proved  them,  he  is  unquestionably  entitled  to  relief;  and,  in 
my  judgment,  it  is  equally  certain,  if  he  has  failed,  that  he 
ought  to  be  dismissed. 

Though  the  bill,  as  originally  framed,  contains  several 
sweeping  charges  of  fraud,  but  one  transaction  was 
described  with  the  requisite  legal  certainty  and  precision  ; 
the  others  were  stated  so  generally  and  vaguely  that  the 
defendants  were  not  afforded  the  opportunity  the  law  gives 
them  of  being  clearly  and  distinctly  informed  of  what  they 
are  accused  before  they  are  obliged  to  answer.  The  bill 
described  this  transaction  as  follows :  In  May,  1875,  Bow- 
man, pursuant  to  the  direction  of  the  receiver's  superin- 
tendent, advertised  the  sale  of  eighteen  hundred  tons  of  old 
car-wheels,  by  soliciting  bids;  the  defendant  Dringer  bid 
$22  a  ton  for  one  thousand  tons ;  his  bid  was  accepted  and 
delivery  ordered ;  the  next  day  Bowman  revoked  the  order 
for  delivery,  without  reporting  the  revocation,  and  shortly 
afterwards  commenced  delivering  wheels  to  Dringer  at  |19 
a  ton,  and  continued  to  do  so  until  seventeen  hundred  tons 
12 
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were  delivered.  If  this  statement  presents  the  whole  trans- 
action, it  was  palpably  fraudulent.  A  sale  at  a  price  so  far 
helow  what  the  buyer  had  previously  offered,  made  pri- 
vately, when  the  buyer  knew  the  vendor  had  instructed  his 
agent  to  invite  competition,  can  scarcely  be  esteemed 
honest.  But  every  circumstance  indicating  fraud  is  flatly 
denied.  Bowman,  by  his  answer,  admits  that  Dringer  bid 
for  one  thousand  tons,  but  at  $21  a  ton,  and  not  at  $22  ;  that 
delivery  was  ordered  by  him  and  afterwards  recalled ;  that 
the  recall  was  made  by  direction  of  the  superintendent,  who 
directed  him  not  to  deliver  the  wheels  unless  they  were  paid 
for  at  or  before  delivery ;  that  no  report  of  the  recall  was 
made  to  the  superintendent,  because  the  recall  was  by  his 
order,  which  he  knew  would  be  obeyed  at  once,  and,  there- 
fore, no  report  was  necessary,  nor  would  it  have  been 
according  to  the  ordinary  course  of  business  to  have  made 
a  report.  He  further  says,  that  shortly  afterwards  Dringer 
made  an  offer  of  $19  a  ton,  in  cash,  for  seventeen  hundred 
tons  of  wheels,  which  he  duly  reported  to  the  superintend- 
ent, who  subsequently,  and  after  consultation  with  him 
about  the  price,  authorized  him  to  sell  the  wheels  to  Drin- 
ger at  that  price,  and  that  the  wheels  were  afterwards  deliv- 
ered to  Dringer,  in  conformity  with  the  superintendent's 
directions.  By  the  published  terms  of  sale  under  which 
Dringer  bid  for  one  thousand  tons,  fifteen  per  cent,  was  to 
be  paid  when  the  bid  was  accepted,  and  the  balance  at  the 
time  of  delivery.  It  is  admitted  that  immediately  after 
Bowman  accepted  Dringer's  bid  and  ordered  the  delivery 
of  the  wheels,  the  superintendent  directed  him  not  to  make 
delivery  unless  payment  in  advance  was  made.  Bowman 
had  a  right  to  treat  this  direction  as  an  express  order  to 
revoke  the  order  for  delivery.  It  was  the  only  thing  he 
could  do  to  obey  the  direction  of  his  superior.  This  direc- 
tion was  a  rescission  of  the  sale  to  Dringer,  or,  if  the  sale  was 
not  complete,  it  was  a  rejection  of  his  bid.  It  is  conclu- 
sively proved  that  Bowman  revoked  the  order  for  delivery 
by  direction  of  his  superior.     He  certainly  ought  not  to  be 
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<30uvicted.  of  fraud  for  obeying  an  order  he  was  bound  to 
respect.  But  the  material  inquiry  on  this  branch  of  the  case 
is,  Was  the  sale  at  $19  a  ton  made  by  the  direction  or  with  the 
sanction  of  the  superintendent  ?  His  conduct  in  the  trans- 
action is  not  impugned.  The  sale  is  charged  to  have 
been  collusive.  The  pith  of  the  wrong  imputed  to  the 
defendants  is  that  the  one  agreed  to  sell  and  the  other  to 
purchase  goods  of  the  complainant,  at  a  price  much  below 
what  they  both  well  knew  they  could  be  sold  for.  To  prove 
this,  something  more  must  be  shown  against  the  agent 
than  mere  carelessness  or  error  of  judgment,  and  some- 
thing more  must  be  shown  against  the  purchaser  than 
that  he  has,  without  deceit  or  corruption,  made  a  good 
bargain.  All  successful  trading  rests  upon  the  principle 
that  he  who  buys  to  sell  again  must  buy  at  a  price  which 
will  enable  him  to  sell  at  a  profit.  It  was  the  duty  of  the 
purchasing  agent  to  sell  the  old  and  worn-out  material, 
under  the  direction  of  the  superintendent.  This  is  so 
alleged  in  the  bill,  and  established  by  the  proofs.  He  had 
the  right  to  appoint  the  mode  of  sale  and  fix  the  price,  and 
even  his  power  to  revoke  the  acceptance  of  a  bid  seems  to 
have  been  recognized  without  question.  If,  therefore,  the 
sale  in  controversy  was  made  by  his  authority;  if  he  fixed 
or  assented  to  the  price  (and  his  conduct  is  not  challenged) 
it  is  difficult  to  see  how  the  purchaser  can  be  deprived  of 
the  benefit  of  his  purchase  on  the  ground  of  fraud  in  the 
price.  Let  it  be  conceded  the  price  is  not  fully  up  to  the 
standard  which  the  market,  at  that  time,  would  have  fixed, 
still  the  sale  could  not  be  disturbed  unless  it  is  also  shown 
there  was  collusion.  There  can  be  no  pretence  of  collusion 
between  the  superintendent  and  the  purchaser. 

Upon  the  question,  whether  this  sale  was  made  by  the 
authority  of  the  superintendent,  there  is  scarcely  the  sem- 
blance of  conflict  in  the  evidence.  Bowman  swears  when 
Dringer  made  his  ofler  he  at  once  told  him  it  could  not  be 
accepted  without  the  approval  of  the  superintendent ;  he 
further  says,  as  soon  as  an  opportunity  occurred  he  laid  the 
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ofier  before  the  superintendent,  informing  him,  if  it  was 
accepted,  the  sale  would  take  nearly  all  the  wheels  on  hand, 
but  it  was  fair  to  presume  if  they  were  retailed  to  dift'erent 
purchasers,  in  lots  of  fifty  or  one  hundred  tons,  a  larger 
price  could  be  obtained  ;  that  the  superintendent  made  no 
order  then  upon  the  subject,  but  merely  said  he  would  take 
the  matter  into  consideration.  Another  interview  occurred 
the  next  day;  the  superintendent  then  inquired  whether 
$19  a  ton  was  the  best  that  could  be  done  with  the  wheels  ; 
he  says  he  replied,  it  was,  in  view  of  the  fact  that  the  quan- 
tity was  so  large  and  the  money  was  to  be  paid  before  the 
wheels  were  removed,  and  that  thereupon  the  superintend- 
ent directed  him  to  deliver  the  wheels  at  |19  a  ton.  The 
truth  of  this  statement,  in  all  its  essential  particulars,  is 
admitted  by  the  superintendent.  He  swears  that  Bowman 
asked  him  if  he  should  sell  a  lot  of  wheels  at  $19  a  ton,  and 
that,  after  asking  some  questions  about  the  market  and 
whether  the  price  was  sulHcient,  he  told  him  to  sell,  being 
under  the  impression  that  it  was  simply  a  small  matter,  such 
as  was  the  subject  of  daily  inquiry. 

On  cross-examination,  in  reply  to  the  distinct  question 
whether  Bowman  did  not  tell  him  the  offer  was  for  seven- 
teen hundred  tons,  and  would  take  nearly  all  on  hand,  he 
says  he  cannot  recall  that  part  of  it ;  that  he  then  supposed 
a  sale  of  seventeen  or  eighteen  hundred  tons  had  been  made, 
and  only  a  few  remained  on  hand.  It  thus  appears,  by  the 
evidence  on  both  sides,  that  the  superintendent  ordered  a 
sale  at  $19  a  ton.  Whether  it  was  a  small  or  large  quantity, 
the  price,  in  his  judgment,  was  not  so  grossly  inadequate  as 
to  render  it  judicious  to  hold  the  wheels.  So  far,  the  proof 
is  in  perfect  harmony.  But,  it  is  said,  this  direction  was 
given  under  a  misapprehension.  Misapprehension  as  to 
what  ?  The  quantity  ?  I  cannot  understand  why  the 
superintendent  should  have  approved  a  sale  of  ten  or  one 
hundred  tons,  at  $19  a  ton,  and  not  a  sale  of  seventeen  hun- 
dred tons  at  the  same  price.  If  seventeen  hundred  tons 
were  worth  $21  or  $22  a  ton,  a  less  number  of  tons  would 


2  Stew.]  FEBRUARY  TERM,  1878.  181 

Jewett  V.  Bowman  and  Dringer. 

surely  be  worth  the  same  sum  a  ton.  If  $19  a  ton  was 
so  grossly  inadequate  as  to  indicate  fraud,  the  price  would 
be  a  badge  of  fraud,  whether  the  sale  embraced  one  hun- 
dred tons  or  seventeen  hundred  tons.  But  suppose  the 
superintendent  did  order  the  sale  under  a  misapprehension, 
still  Bowman  cannot  be  convicted  of  fraud  because  the 
superintendent  acted  carelessly  or  upon  imperfect  knowl- 
edge. If  it  had  been  shown  that  Bowman  fraudulently 
induced  the  superintendent  to  direct  a  sale,  either  by  inten- 
tional misrepresentation  or  giving  expression  to  an  opinion 
he  did  not  entertain,  it  could  be  justly  claimed  there  was 
evidence  of  fraud.  But  Bowman  swears  that  he  plainly 
and  distinctly  informed  the  superintendent  the  offer  was  for 
seventeen  hundred  tons,  and,  if  it  was  accepted,  it  would 
take  nearly  all  the  wheels  on  hand.  He  is  uncontradicted. 
The  superintendent  does  not  attempt  to  deny  it ;  he  simply 
says  he  cannot  recall  that  part  of  the  conversation.  There 
is,  however,  evidence  in  the  case  which  relieves  it  from  all 
doubt  on  this  point.  By  the  invariable  course  of  business 
the  price  of  all  old  material  sold  was  collected  on  vouchers, 
approved  by  the  superintendent.  These  vouchers  were 
made  out  by  the  person  whose  dut}^  it  was  to  deliver  the 
material,  and,  as  all  sales  were  made  under  the  direction  of 
the  superintendent,  they  were  sent  to  him  for  examination 
and  approval,  and,  after  being  approved  b}^  him,  were  sent 
to  the  treasurer  for  collection.  When  approved,  they 
became  warrants  on  which  payments  were  demanded  and 
made.  They  were  the  authority  on  which  the  treasurer 
acted.  Their  form  is  important.  The  following  is  a  copy 
of  the  first  one  approved  after  the  sale  of  the  wheels  : 

^'  Motive  Power  Department,  Month  of  July,  1875, 

Collection.  Erie  Railway  Company. 

Sigmund  Dringer, 

Post  Office  address,  Paterson. 
1875.  I  To  Erie  Railway  Company,  Dr, 

July.  I      For  501  ||fg  tons  of  old  wheels,  at  $19,  gross,  $9,529.94. 
From  Eastern  Car  Shop. 

Approved: 

E,    S.    BOWEN, 

Gen'l  Sup't." 
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The  written  contract  for  the  sale  of  the  seventeen  hun- 
dred tons,  bears  date  July  9th,  1875 ;  between  that  date  and 
the  1st  day  of  November  following,  iive  vouchers,  neither 
containing  any  article  but  wheels,  and  each  plainly  and  con- 
spicuously stating  the  price  at  $19  a  ton,  in  form  exactly 
like  the  foregoing,  were  approved  by  the  superintendent 
and  transmitted  by  him,  in  the  regular  course  of  business^ 
for  collection.  The  first  is  already  given ;  there  are  two  in 
August,  one  for  five  hundred  and  six  tons,  and  the  other  for 
ninety ;  one  in  September,  for  two  hundred  tons,  and  the 
other  in  October,  for  seventy-one  tons.  I  believe  it  was 
impossible  for  any  person  to  approve  papers,  made  up  in 
the  form  these  were,  without  observing  the  material,  speci- 
fied on  their  face,  and  its  price.  Nothing  short  of  sudden 
blindness  could  excuse  a  person  in  not  seeing  the  material 
and  price,  whose  duty  it  was  to  pass  upon  them  and  authen- 
ticate them  by  his  signature.  They  were  approved  while 
the  transaction  was  fresh  in  the  mind  of  the  person  who 
authorized  the  sale,  and  when  even  a  perfunctory  perform- 
ance of  his  duty  would  have  resulted  in  the  detection  of  an 
attempt  to  sell  five  hundred  and  one  tons  under  the  guise 
of  a  few  tons.  I  think  it  is  proved  beyond  dispute  that  the 
sale  in  question  was  made  by  the  authority  of  the  superin- 
tendent, and  I  think  it  is  also  clearly  shown  that  there  is  not 
the  slightest  reason  to  suspect  the  rectitude  and  honesty  of 
the  purchasing  agent  in  the  transaction. 

By  permission  of  the  court,  the  bill  was  amended  just 
before  the  hearing  so  as  to  charge  several  additional  frauds. 
They  may  be  classified  as  follows  :  First,  obtaining  by  false 
weighing,  or  not  Aveighing  at  all,  larger  quantities  than 
were  purchased;  second,  obtaining  new  and  useful  material 
under  the  name  of  waste ;  and,  third,  obtaining  waste 
material  far  below  its  value.  By  these  frauds,  the  complain- 
ant alleges,  nearly  four  million  pounds  of  metal,  represent- 
ing a  value  of  nearly  $40,000,  were  abstracted.  They  were 
perpetrated,  if  at  all,  within  less  than  eighteen  months,  and 
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required  the  active  participation  of  several  other  persons 
besides  the  defendants. 

The  burden  is  on  the  complainant.  He  charges  fraud. 
No  presumption,  not  supported  by  convincing  evidence,  can 
be  made  in  favor  of  its  truth.  It  must  be  proved  so  as  to 
convince  the  judgment.  Dringer  may  rest  securely  upon 
his  contracts  and  the  vouchers  issued  to  him  by  the  com- 
plainant, until  it  is  proved  they  were  procured  by  fraud. 

After  the  most  careful  and  deliberate  consideration  it  is 
possible  for  me  to  give  to  the  case,  I  am  compelled  to  say,  I 
am  not  satisfied  the  complainant  is  entitled  to  a  decree. 
There  is  enough  evidence  to  excite  grave  suspicions,  and  to 
raise  painful  doubts  touching  the  entire  innocence  of  the 
relations  existing  between  Dringer  and  some  of  the  com- 
plainant's subordinates,  but  it  requires  something  more  than 
doubts  and  suspicions,  even  if  they  are  painfully  harassing, 
to  justify  a  court  in  nullifying  contracts,  and  depriving  one 
man  of  property,  which  he  holds  by  a  title  apparently  valid, 
and  transferring  it  to  another.  Property  acquired  by  fraud 
should  be  restored ;  but,  before  restoration  can  be  regarded 
as  an  act  of  justice,  the  fraud  must  be  so  clearly  proved  as  to 
render  it  certain  that  restoration  is  not  spoliation.  The 
court  must  go  wherever  the  proof  leads;  to  that  point  it  may 
go  fearlessly  and  with  the  utmost  complacency,  but  not  a 
hair-breadth  beyond. 

I  shall  not  attempt  to  present  a  full  and  careful  review  of 
all  the  evidence  and  arguments  designated  to  demonstrate 
fraud.  A  book,  rather  than  an  opinion,  would  be  the 
result  of  such  an  effort,  if  the  utmost  conciseness  was 
observed.  The  case  is  choked  to  obscurity  with  books  of 
account  and  papers  containing  calculations,  and  these  have 
been  made  the  basis  of  ingenious  and  conflicting  calculations 
and  conjectures,  thereby,  if  possible,  increasing  the  density 
of  the  obscuration.  Obviously,  no  useful  purpose  would  be 
served  by  attempting  to  review  them,  nor  is  it  necessary  to 
examine  the  great  body  of  the  evidence  intended  to  prove 
fraud.     Much  of  it,  in  my  opinion,  is  distant,  shadowy,  and 
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inconsequential.  Some  of  it  was  admitted  in  consequence 
of  the  great  difficulty  of  determining  in  advance  what  would 
tend  to  establish  the  fact  in  issue,  and  what  would  not. 
Where  the  effort  is  to  prove  fraud  by  circumstances,  the 
door  must  be  thrown  open  wide,  or  the  necessary  link  to 
complete  a  perfect  chain  may  be  excluded.  I  shall  content 
myself  with  a  few  observations  upon  those  features  of  the 
case  which  are  deemed  the  most  important. 

Direct  proof  of  fraud  has  been  given  by  two  witnesses. 
One  swears  Dringer  gave  him  $100,  in  June,  1873,  to  reduce 
the  weight  to  be  reported  of  seven  or  eight  car  loads  of 
material,  from  one  thousand  to  three  thousand  pounds  each; 
that  this  reduction  was  made  with  the  consent  of  the  person 
under  whose  direction  he  was  working,  and  who  afterwards 
received  $25  of  the  bribe.  He  further  says,  he  confessed  his 
treachery  to  the  company,  in  the  latter  part  of  1874,  or  the 
early  part  of  1875,  and  has  ever  since  remained  in  their 
employ.  Dringer  denies  this  story  in  all  its  parts,  and  the 
person  accused  of  consenting  to  the  alleged  fraud,  and  of 
accepting  part  of  its  price,  declares,  so  far  as  he  is  concerned, 
it  is  false  throughout.  It  is  proper  to  add,  this  witness's 
character  for  veracity  has  been  impugned.  His  manner  and 
bearing  as  a  witness  did  not  inspire  confidence.  The  other 
testified  to  confessions  by  Dringer  of  various  acts  of  bribery 
and  corruption.  If  the  words  he  puts  in  Dringer's  mouth 
are  true,  the  complainant  has  been  extremely  unfortunate  in 
selecting  his  subordinates,  for  it  may  well  be  doubted 
whether  there  is  one  among  them  who  has  virtue  enough  to 
resist  the  seduction  of  a  bribe.  He  confesses  to  a  strong 
hatred  of  Dringer.  There  was  rancor  even  in  the  emphasis 
with  which  he  confessed  it.  His  character  for  truth  has 
been  thoroughly  impeached.  An  attempt  has  been  made 
to  sustain  it.  I  do  not  think  it  was  successful.  Indeed,  a 
character  so  generally  esteemed  bad,  as  this  man's  seems  to 
be  by  a  large  portion  of  those  who  know  him,  cannot  be  made 
good  except  by  a  reformation  of  the  life.  Dringer  has  put 
himself  upon  his  character  as  a  man  of  integrity.     A  large 
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number  of  highly  respectable  and  prominent  business  men 
of  Paterson,  who  have  been  acquainted  with  him  during  the 
whole  of  his  business  career  there,  and  who  have  had  busi- 
ness intercourse  with  him,  concur  in  saying,  as  witnesses, 
that  prior  to  the  institution  of  this  suit,  his  reputation  for 
integrity  and  upright  dealing  was  without  a  stain.  While  a 
good  character  is  no  protection  against  direct  and  clear 
proof  of  fraud,  its  possessor  has  a  right  to  put  it  in  the 
balance,  when,  on  the  other  side,  the  court  is  required  to 
weigh  circumstances  placed  there  by  a  heart  filled  with 
malice. 

Conclusive  evidence  of  fraud,  it  is  claimed,  is  furnished 
by  Dringer's  record  of  his  business.  It  is  said,  if  the  quan- 
tity of  material  which  he  had  on  hand  when  this  suit  was 
brought  is  added  to  the  amount  of  his  sales  as  shown  by 
his  books,  and  from  the  total  thus  obtained  the  sum  of  his 
purchases  appearing  on  his  books  is  deducted,  it  will  appear 
he  has  obtained,  in  some  unknown  way,  over  four  million 
pounds  more  than  his  books  show  he  has  purchased.  That  he 
has  obtained  a  large  amount  of  property  of  which  his  books 
contain  no  record,  is  admitted.  If  his  business  had  been 
conducted  on  business  principles,  and  with  a  view  of  pre 
serving  an  accurate  record  of  all  his  transactions,  this  large 
discrepancy  would  tend  strongly  to  show  mistake  or  fraud. 
But  it  is  clearly  shown  that  his  books  were  not  kept  to  pre- 
serve a  record  of  his  purchases.  He  commenced  business 
at  Paterson,  in  1869;  he  made  no  purchases,  however,  of 
the  Erie  Railway  Company,  until  1873.  Up  to  that  date 
nothing  like  a  correct  record  was  kept  of  any  part  of  his 
business;  it  may  truthfully  be  said,  his  business  was  con- 
ducted without  accounts.  He  can  write  nothing  but  his 
name,  and  the  style  in  which  he  writes  that  renders  it  cer- 
tain he  is  utterly  incompetent,  for  want  of  education,  to 
keep  accounts,  even  in  the  crudest  form.  He  swears  he 
cannot  read  writing.  There  is  nothing  in  the  case  to  sus- 
tain the  charge  that  his  illiteracy  is  feigned.  A  considerable 
portion  of  the  time  he  has  been  in  business  he  was  without 
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a  clerk,  now  and  then  having  some  one  to  do  a  little  writing- 
for  him.  Purchases  in  bulk,  and  not  by  weight,  were  made 
frequently,  and  no  record  of  any  kind  made,  and,  in  many 
instances,  w^hen  purchases  were  made  by  weight,  no  record 
was  made  of  either  quantity  or  price.  Until  1874,  when  he 
erected  scales  of  his  own,  the  material  he  purchased  was 
weighed  on  four  difterent  scales,  no  record  of  any  kind 
being  kept  at  but  one ;  and,  even  after  he  had  put  up  scales 
for  himself,  it  appears,  many  of  his  purchases  were  weighed 
on  scales  belonging  to  other  persons,  and  no  record  made. 
It  is  perfectly  manifest,  then,  that  his  books  do  not  contain 
a  record  of  his  purchases;  he  never  intended  they  should; 
they  were  not  kept  for  that  purpose:  indeed,  it  is  quite 
apparent  he  did  not  possess  sufficient  knowledge  of  accounts 
to  be  able  to  comprehend  the  value  and  importance  of  such 
a  record.  This  removes  from  the  calculation  an  indispens- 
able factor ;  without  it  this  large  discrepancy  does  not  exist, 
even  in  a  problem,  and  the  calculation  is  utterly  impotent  as 
proof  of  fraud.  Another  important  factor  in  this  calcula- 
tion is  the  quantity  of  material  on  hand  when  this  suit  was 
commenced.  Two  civil  engineers  have  attempted  to  ascer- 
tain it  by  measuring  part  and  estimating  the  residue.  They 
differ  nearly  two  hundred  tons,  or  four  hundred  thousand 
pounds.  Both  results  cannot  be  correct ;  probably  both  are 
wrong.  The  error  is  large.  The  method  employed  is  mani- 
festly too  uncertain  to  be  the  means  of  judicial  evidence,  if 
more  precise  can  be  obtained.  The  evidence  is  not  suffi- 
cient, in  my  judgment,  to  prove  that  Dringer,  at  the  com- 
mencement of  this  suit,  had  a  large  amount  of  property 
which  he  acquired  of  the  complainant  by  fraudulent  means. 
The  charge  that  new  and  useful  material  was  sold  as 
waste  has  been  successfully  refuted.  It  is  admitted  that 
certain  obsolete  spring-steel  was  sold  as  scrap,  but  the  cir- 
cumstances attending  the  sale,  as  narrated  by  witnesses, 
who,  at  the  time  of  the  sale,  held  important  positions  under 
the  complainant,  and  whose  apparent  intelligence  and  im- 
partiality entitle  them   to  the  fullest  confidence,  leave  no 
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doubt  that  the  sale  was  both  honest  and  prudent.  There  is 
no  evidence  to  warrant  the  charge  that  a  fraud  was  com- 
mitted in  reporting  a  less  quantity  than  was,  in  fact,  deliv- 
ered. When  all  the  facts  now  in  evidence  are  considered, 
it  is  clear  there  never  was  the  slightest  reason  to  suspect  the 
integrity  of  the  sale  of  belting.  I  cannot  resist  the  belief 
that  the  evidence  produced  in  support  of  this  part  of  the 
complainant's  case  was  the  result  of  zeal  and  contrivance,  or 
malice,  rather  than  actual  discoveries  made  in  an  honest 
attempt  to  get  at  the  truth.  Professional  detectives  have,  to 
some  extept,  prepared  the  complainant's  case  ;  they  do  not 
always  limit  their  labors  to  a  mere  discovery  of  the  actual 
facts,  but,  not  infrequently,  attempt  to  make  a  case.  This 
case  is  marked  by  such  attempts,  and,  therefore,  some  of  the 
evidence  supporting  it  is  unworthy  of  implicit  confidence. 
A  judge's  eye  should  be  quick  to  discover  fraud  where  it 
exists,  and,  when  discovered,  he  should  be  resolute  in  exert- 
ing all  the  powers  of  the  law  against  it,  but  he  should  also 
be  careful  not  to  be  misled  by  false  appearances,  created  by 
a  subtle  craft  or  ingenious  surmis.s.  What  has  been  said 
of  the  alleged  fraud  in  the  sale  of  belting  may  be  likewise 
said  of  the  fraud  alleged  in  the  sale  of  white  or  Babbitt 
metal.  Indeed,  I  think  it  is  quite  clearly  shown  that  the 
witnesses  who  swore  that  they  saw  Babbitt  metal  in  Drin- 
ger's  possession,  committed,  either  carelessly  or  ignorantly, 
a  most  grievous  mistake,  the  article  they  saw  being  an 
entirely  diiierent  metal. 

Fraud  in  price  was  mainly  practiced,  it  is  alleged,  in  pur- 
chasing a  superior  class  of  material  under  the  name  and  for 
the  price  of  a  less  valuable;  for  example,  No.  1  scrap  iron 
was  purchased  as  No.  2  or  No.  3.  Such  a  classification  was 
unknown  to  some  of  the  complainant's  employes,  who,  it 
would  seem  from  their  business,  ought  to  have  known  all 
about  it.  The  evidence  in  support  of  this  charge  is  drawn 
almost  entirely  from  Dringer's  books.  It  is  said  his  sales 
of  No.  1  scrap  iron  run  up  to  nearly  five  millions  of  pounds 
more  than  his  books  show  to    have  been  purchased,  and 
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hence  it  is  inferred  the  excess  was  obtained  fraudulently  of 
the  complainant.  But  the  books  do  not  contain  a  record  of 
his  purchases;  they  were  not  kept  for  that  purpose.  The 
inference,  therefore,  on  which  the  proof  of  fraud  rests,  can- 
not be  drawn ;  indeed,  it  cannot,  according  to  any  known 
rules  of  logic,  be  made  to  exist.  Fraud  in  the  price  of 
other  articles  is  also  charged,  but  I  shall  not  attempt  a 
further  discussion  of  the  case.  It  is  sufficient  to  say,  after 
the  most  thorough  and  patient  consideration  it  is  possible 
for  me  to  give  to  any  question  of  fact  covered  by  such  an 
immense  volume  of  evidence  as  the  question  in  this  case  is, 
I  am  unable  to  declare  that  any  of  the  frauds  charged  are 
proved  so  as  to  give  the  complainant  a  clear  right  to  the 
judgment  of  the  court.  Irregularities  and  carelessness  have 
been  shown,  sufficient  to  awaken  perplexing  suspicions,  and 
to  make  the  mind  hesitate  and  doubt,  but  these  cannot  sup- 
ply the  place  of  convincing  proof.  The  judgment  must  be 
satisfied.  Nothing  short  of  that  degree  of  proof  will  make 
a  decree  in  favor  of  the  complainant  an  act  of  justice. 

On  a  careful  retrospect  of  the  whole  case,  it  is  impossible 
for  me  to  say  that  I  am  convinced  of  the  truth  of  any  one 
of  the  actionable  charges  made  by  the  complainant  against 
either  of  the  defendants.  His  bill  must,  therefore,  be  dis- 
missed, with  costs.     I  will  so  advise. 


John  V.  E.  Vreeland 

V. 

The  New  Jersey  Stone  Company  and  others. 

1.  Contracts  of  subscription  to  the  stock  of  a  corporation,  if  procured 
by  fraud,  will  be  set  aside. 

2.  The  rule  is  universal,  whatever  fraud  creates  justice  will  destroy. 

3.  An  oral  contract  of  subscription  will  not  be  enforced  under  a 
charter  requiring  that  such  contracts  shall  be  made  in  writing. 


2  Stew,]  FEBRUARY  TERM,  1878.  189 

Vreeland  v.  N.  J.  Stone  Co. 


4.  All  who  get  gain  by  fraud  must  bear  the  legal  consequences  of 
their  wrongful  acts. 

5.  "Where  a  fraud  is  committed  in  the  name  of  a  corporation,  by- 
persons  having  the  right  to  speak  for  it,  for  their  personal  benefit,  they 
will  be  made  to  answer  personally  for  the  injury  inflicted  by  their 
fra  id. 

On  final  hearing  on  bill,  supplemental  bill,  answer  to  sup- 
p  omental  bill,  replication  and  proofs. 

Mr.  J".  S.  Taylor,  for  complainant. 

3Ir.  Jacob  Weart,  for  defendants. 

The  Vice-Chancellor. 

This  suit  is  brought  against  the  New  Jersey  Stone  Com- 
pany and  six  natural  persons.  These  six  defendants,  with 
the  complainant,  constitute  all  the  proprietaries  of  the  cor- 
porate defendant.  Its  object  is  to  set  aside  the  complainant's 
contract  to  take  one  hundred  shares  of  the  capital  stock  of 
the  corporation,  and  also  to  recover  the  amount  he  has  paid 
under  it,  on  the  ground  that  he  was  induced  to  enter  into  it 
by  willful  misrepresentation. 


;Note. — The  general  rule  is  well  settled  that  a  false  and  fraudulent 
representation,  made  by  the  agent  of  a  corporation  to  a  party  at  the 
time  of  his  subscription  to  its  stock,  is  a  good  defence  in  an  action 
thereon.  Ang.  &  Ames  on  Corp.,  ^  531,  note  (a)  ;  Caszeaux  v.  Mali,  25 
Barb.  [N.  Y.)  578;  Cross  v.  Sackett,  2  Bosw.  {N.  F.)  617  ;  Slate  v.  Jeffer- 
son Turnpike  Co..  3  Humph.  {Tenn.)  305  ;  Davidson  v.  Tullock,  3  Blacq.  H. 
L.  Cos.  783,  6  Jur.  (N.  S.)  543  ;  Crump  v.  U.  S.  Mining  Co.,  7  Gratt.  (  Va.) 
352;  Waldo  v.  Chicago,  &c.  B.  R.  Co.,  14  Wis.  575  ;  New  Sombrero  Co.  v. 
Erlanger,  L.  R.  (5  Ch.  Div.)  73  ;  Eaglesfield  v.  Marquis  of  Londonderry,  L. 
R.  (4  Ch.  Diy.)  693.  See  especially  Upton  v.  Eyiglehart,  3  Dill.  C.  C. 
496,  506. 

But  such  misrepresentation  must  be  of  a  material  fact,  and  shown  by 
the  defendant  to  have  induced  him  to  subscribe.  Vicksburg  R.  R.  v. 
McKean,  12  La.  An.  638. 

An  unperformed  promise  to  obtain  subscriptions  for  the  subscriber  in 
another  company,  is  no  defence.     Grossman  v.  Penrose  Co.,  26  Pa.  St.  69. 

Nor  a  mistaken  estimate  as  to  the  value  of  a  contemplated 
improvement.     Ibid. 

Nor  the  holdintr  out  of  flattering  prospects  by  the  agent.  Hughes  v. 
Antietam  Co.,  34  Md.  317. 
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Contracts  to  take  stock  in  a  corporation  stand  upon  the 
same  footing  as  all  other  conventional  obligations.  If 
induced  by  fraud,  they  create  no  obligation,  and  the  injured 
party  has  a  right  to  have  them  abrogated. 

The  rule  is  universal,  whatever  fraud  creates  justice  will 
destroy.  For  the  general  rule  no  authorities  are  necessary, 
but  the  following  cases  are  cited  to  give  instances  of  its 
application  to  the  class  of  contracts  under  consideration : 
Central  It.  R.  Co.  of  Venezuela  v.  Kisch,  L.  R.  (2  H.  L.)  99; 
Smith's  Case,  L.  R.  (2  Ch.  Ap.)  604 ;  Kent  v.  Land  and  Brick- 
making  Co.,  L.  R.  (4  Eq.  Cas.)  588;  Ross  v.  Estates  Invest- 
ment Co.,  L.  R.  (3  Eq.  Cas.)  122,  S.  C.  on  appeal,  L.  R.  (3 
Ch.  Ap.)  682;  Smith  v.  Reese  River  Co.,  L.  R.  (2  Eq.  Cas.) 
264.  The  subjection  of  contracts  of  this  kind  to  the  rule 
above  stated  is  thus  plainly  expressed  by  Lord  Romilly,  in 
the  case  first  mentioned :  "  Contracts  of  this  description 
between  an  individual  and  a  company,  so  far  as  misrepre- 
sentation or  suppression  of  the  truth  is  concerned,  are  to  be 
treated  like  the  contracts  between  any  two  individuals.  If 
one  man  makes  a  false  statement  which  misleads  another, 
the  way  in  which  that  is  to  be  treated  affords  the  example 
for  the  way  in  which  a  contract  is  to  be  treated  where  a 
company  makes  a  false  statement  which  misleads  an  indi- 


Nor  that  the  company  failed  to  acquire  all  of  the  land  specified  in 
its  prospectus.     Kelsey  v.  Northern  Light  Co..,  54  Barb.  [N.  Y.)  111. 

Nor  false  and  exaggerated  statements  as  to  the  value  of  a  donation 
of  land  made  by  congress  to  the  company.  Walker  v.  Mobile  H.  H.  Co., 
34  iMiss.  245. 

Nor  that  the  persons  undertaking  to  construct  a  railroad  were  able 
to  complete  it  out  of  their  own  resources  without  any  advances  from 
the  company.     Aiidrews  v.  Ohio,  ike.  JR.  H.  Co.,  14  Ind.  169. 

Nor  tliat  another  corporation  would  do  a  certain  act  beneficial  to  the 
company.     Johnson  v.  Crawfordsville  Co.,  11  Ind.  280. 

Nor  as  to  the  amount  actuallv  subscribed  and  paid  in.  Mabey  v. 
Adams,  3  Bosw.  [N.  Y.)  346. 

Nor  that  the  stock  is  non-assessable  beyond  a  certain  percentage  of 
its  value.      Upton  v.  Trihilcok,  1  Otto  [U.  S.)  45. 

Nor  as  to  the  time  within  which  the  railroad  would  be  completed. 
Goodrich  v.  lieynolds,  31  III.  490. 

Nor  that  the  agent  will  release  the  subscription.  Custar  v.  Titusville 
Co.,  63  Pa.  St.  381  ;  Saffold  v.  Barnes,  39  Miss.  399. 
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vidual."  And  it  has  also  been  held,  that  if  a  person  is 
induced,  without  fraud,  to  enter  into  a  contract  of  this 
description  b}^  a  promise,  on  behalf  of  the  corporation,  that 
it  will  aid  him,  in  a  specified  mode,  to  pay  his  subscription, 
a,nd  the  promise  is  not  kept,  his  contract  will  not  be 
enforced.  Burroivs  y.  Smith,  10  N.  Y.  550;  Ang.  ^  Ames 
on  Corp.,  §  531. 

Though  the  bill  in  this  case  proceeds  upon  the  assumption 
that  the  complainant  has  entered  into  a  valid  contract,  it 
appears  no  contract  in  writing  was  signed  or  made.  The 
charter  evidently  intended  the  subscriptions  to  the  stock 
should  be  made  by  writing  only.  The  second  section 
authorizes  the  incorporators  to  open  books  of  subscription 
for  capital  stock  (P.  L.  1872,  p.  749).  Under  a  charter 
containing  such  a  provision  it  has  been  held  the  contract 
must  be  in  writing,  and  that  a  contract  could  not  be  estab- 
lished by  parol  evidence  if  a  written  contract  had  not  been 
made.  Pittsburgh  and  Connelsville  R.  R.  Co.  v.  Clarke,  5 
Casey  146 ;  Pittsburgh  and  S.  R.  R.  Co.  v.  Gazzam,  8  Casey  340. 
But  under  the  case  made  here  it  must  be  assumed  the  con- 
tract is  in  legal  form,  and  valid,  unless  infected  with  fraud. 

The  charter  was  approved  March  22d,  1872,  and  an  organ- 
ization effected  on  the  9th  day  of  May  following.     The  cor- 


The  representation  must  be  shown,  if  made  at  a  public  meeting,  to 
have  been  authorized.     Buffalo  R.  R.  Co.  v.  Dudley,  14  N.  Y.  336. 

A  party  cannot  discharge  his  liability  if  he  himself  was  a  party  to  the 
fraud.  So^dhern  R.  R.  Co.  v.  Hixon,  5  Ind.  165  ;  Custar  v.  Titusville  Co., 
63  Pa.  St.  381  ;  Litchfield  Bank  v.  Church,  29  Conn.  137. 

Notice  of  the  discovery  of  the  fraud,  and  of  the  party's  rescission, 
must  he  given  within  a  reasonable  time,  or  it  will  operate  as  a  waiver. 
Cunningham  v.  Edgefield  Co.,  2  Head.  [Tenn.)  23;  TJptonv.  Evglehart,  3 
Dill.  C.  C.  496,  506  ;  Farrar  v.  Walker,  13  Nat.  B'k  Reg.  82. 

So,  payment  for  the  stock  constitutes  a  waiver.  Ossipee  Co.  v.  Canney, 
54  N.  H.  295. 

Such  misrepresentations  are  no  defence  to  an  action  for  an  unpaid 
installment  brought  bv  an  insolvent  assignee  of  the  company.  Mich- 
ener  v.  Payson,  I'i'Nat.  'B'k  Reg.  49  ;  Sanger  v.  Upt07i,  1  Otto  (  U.  S.)  56. 

Or  by  a  receiver.    Ruggles  v.  Brock,  13  Hun  [N.  Y.)  164. 

Or  by  a  creditor.     Saffold  v.  Barnes,  39  Miss.  399. 

As  to  the  mode  of  setting  up  such  fraud,  see  Goodrich  v.  Reynolds,  31 
III.  490  ;  Mabey  v.  Adams,  3  Bosw.  {N.  Y.)  346.— Rep. 
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poration  was  created  to  quarry  stone,  prepare  it  for 
market  and  sell  it.  The  capital  stock  was  placed  at 
$100,000,  divided  into  one  thousand  shares  of  $100  each. 
Seven  hundred  shares  were  subscribed  by  the  six  defend- 
ants on  the  day  of  the  organization,  one  of  them  subscribing 
for  two  hundred,  and  the  other  five  taking  one  hundred 
each.  Five  directors  were  elected,  and  also  a  president, 
secretary  and  treasurer.  On  the  same  day  the  president 
and  secretary  were,  by  resolution,  authorized  to  purchase 
of  one  of  the  directors — being  the  one  who  had  just  sub- 
scribed for  two  hundred  shares  of  stock — "  the  lease  of 
lands  owned  by  him,  at  an  expense  of  $35,000 — the  said 
lands  consisting  of  two  hundred  acres,  more  or  less,  situated 
at  Port  Benjamin,  Ulster  county,  New  York,"  It  quite 
clearly  appears  that  the  person  of  whom  this  purchase  was 
authorized,  had  not,  at  that  time,  the  slightest  pretence  of 
right  to  the  possession  of  these  lands,  but  it  is  claimed  he 
held  a  written  contract  for  a  lease,  and  it  also  appears,  if 
such  a  thing  existed — it  has  not  been  put  in  evidence — it 
was  made  by  a  person  who  was  not  the  owner  of  the  land 
agreed  to  be  demised. 

No  lease  was  executed  until  February  20th,  1873.  Shortly 
prior  to  this  date,  the  complainant  had  obtained  information 
which  caused  him  to  believe  that  he  had  been  defrauded, 
and  to  express*  dissatisfaction.  On  the  20th  day  of  Febru- 
ary, 1873,  a  lease  was  made  by  a  person  who  was  not  the 
owner  of  the  demised  lands,  to  the  person  of  whom  the 
purchase  of  the  lease  was  authorized,  and,  by  an  instrument 
bearing  date  on  the  same  day,  he  sublet  the  demised  prem- 
ises to  the  corporation.  The  lease  to  the  defendant  granted 
a  term  of  nine  years  and  three  months,  and  reserved  a  rent 
of  $1,500,  payable  at  the  end  of  the  term,  and  that  to  the 
corporation  granted  the  same  term,  and  reserved  a  rent  of 
$35,000,  payable  also  at  the  end  of  the  term.  The  corjjora- 
tion  acquired  no  right  whatever,  by  a  written  instrument,  to 
the  possession  of  the  demised  premises,  until  February 
20th,  1873 ;  .  up   to   that   date   the    person   from  whom  it 
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derived  its  rights  held  no  grant.     On  the  18th  day  of  May, 
1872,  a  call  for  fifty-two  and  one-half  per  cent,  was  made 
hy  the  directors  on  the  stockholders,  and  each  of  the  six 
defendants  is  credited  on  the  books  of  the  company,  as  of 
that  date,  wnth  a  cash  payment  equal  to  the  amount  of  his 
call.     Fifty  per  cent.,  or  $35,000  of  the  payment  so  credited, 
was  not  made  at  all.     It  is  admitted,  that  instead  of  payins;' 
in  cash  the  whole  sum  called,  as  represented  by  the  books, 
each  stockholder  paid  merely  two  and  one-half  per  cent,  in 
cash,  and  that  fifty  per  cent,  was  credited  to  each  as  repre- 
senting his  share   of   the    purchase-money   of   the    lease. 
Under   what    circumstances,    exactly,    these    credits    were 
entered,  the  defendants  are  not  agreed.    The  original  lessee 
says  the  lease  was  a  joint  venture,  in  which  he  and  the  other 
five  defendants  were  equally  interested,  yet  it  appears  he 
was  credited  with  $10,000  of  its  price,  and   each   of  the 
others  with  only  five  thousand  dollars,  while,another  defend- 
ant says  he  considered  the  credit  to  him  was  a  donation 
from  the  lessee.     On  the  8th  day  of  June,  1872,  the  com- 
plainant, at  a  meeting  of  the  directors,  applied  for  permis- 
sion to  subscribe  for  one  hundred  shares  of  stock.     All  the 
directors,  as  well  as  the  single  stockholder  who  held  no 
oflScial  position,  were  present.     Shortly  before  this,  one  of 
the  defendants,  who  was  a  business  acquaintance  of  the  com- 
plainant, had  told  him  that  he  and  the  other  defendants 
were    negotiating    for   a   tract   of  land    from    which   they 
expected  to  make  a  great  deal  of  money ;  that  they  had  a 
"  big  thing."     The  complainant  expressed  a  desire  to  get  an 
interest,  and  his  friend  promised  to  see  what  he  could  do  for 
him.     Subsequently  this  friend  called  several  times  for  the 
complainant  to  go  with  him  to  a  meeting  of  the  directors 
but  he  was  always  unable  to  go  until  the  date  last  named. 
His  application  was  opposed  by  two  of  the  directors,  who 
stated  that  they  thought  the  unsubscribed  stock  ought  to 
be  retained  for  those  already  interested,  and  that,  if  a  friend 
of  one  of  the  directors  was  permitted  to  subscribe,  the  same 
privilege  ought  to  be  granted  to  the  friends  of  the  other 
13 
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directors ;  but,  after  some  discussion,  the  application  of  the 
complainant  was  granted,  by  a  vote  of  four  to  two,  the 
stockholder  who  was  not  a  director  participating  in  the  vote. 
On  the  22d  day  of  the  same  month  of  June,  the  com[)lain- 
ant  gave  his  note,  at  three  months,  for  ^5,250,  in  payment 
of  the  call  of  fifty-two  and  one-half  per  cent,  on  his  stock, 
and  subsequently  paid  it. 

Three  of  the  defendants  distinctly  admit  that  one  of  their 
number,  speaking  in  the  presence  of  the  others,  and  with- 
out the  slightest 'dissent  being  manifested  by  any  of  the 
defendants,  openly  represented  to  the  complainant,  just 
before  the  adoption  of  the  resolution  giving  him  permission 
to  subscribe,  that  the  corporation  had  purchased  the  lease 
for  $35,000,  and  paid  for  it.  This  was  pure  fiction.  Not  a 
penny  had  been  paid  for  it,  and  it  was  not  intended  that 
anything  ever  should  be  paid.  It  would  be  quite  difhcult, 
if  not  imj)ossible,  to  invent  a  representation  more  thoroughly 
false  in  all  its  parts.  It  did  not  possess  even  the  gloss  of 
truth.  No  lease  had  been  executed  at  this  time,  and  I 
think  there  is  strong  reason  to  doubt  even  the  existence  of 
an  available  written  contract  for  a  lease.  One  of  the  defend- 
ants swears  the  fee  of  the  lands  to  be  demised  was  not  worth 
over  $2  an  acre,  and  his  estimate  receives  strong  corrobora- 
tion from  the  description  given  of  them  by  other  witnesses. 
No  sensible  man,  in  the  prosecution  of  an  honest  enterprise, 
would  agree  to  pay  as  rent,  for  a  comparatively  short  time, 
three  times  the  sum  required  to  purchase  the  fee  of  the 
lands  demised.  The  insincerity  of  the  opposition  to  the 
complainant's  subscription  is  painfully  obvious ;  no  one  can 
doubt  it  was  a  mere  fraudulent  stratagem,  artfully  used,  to 
stimulate  his  cupidity  and  stifle  his  caution.  Two  of  the 
defendants  pretended  to  be  opposed  to  his  application,  but 
neither  hinted  that,  if  he  was  successful,  his  stock  would 
cost  him  double  what  the  other  stockholders  had  paid  for 
theirs,  nor  did  they  call  his  attention  to  the  startling  fact 
that  they  and  the  other  defendants  had  realized  on  the  sale 
of  the  lease  the  enormous  profit  of  $33,500.     One  of  them 
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says  he  withheld  these  important  facts  because  he  was  not 
called  upon  to  give  them,  and  also  because  he  did  not  con- 
sider it  any  of  the  complainant's  business.  But  he  was 
opposing  the  complainant's  application,  and,  if  his  opposi- 
tion was  real  and  not  counterfeit,  he  was  called  upon  to  do 
whatever  would  make  liis  opposition  successful.  There  can 
be  no  doubt  he  had  it  in  his  power  to  make  his  opposition 
quickly  and  decisively  successful.  An  honest  opposition 
would  have  availed  itself  of  such  easy  means  of  certain  suc- 
cess. The  proofs  furnished  by  the  defendants  show,  incon- 
testably,  that  the  complainant's  contract  was  procured  b}^ 
willful  fraud.  This  entitles  him  to  all  the  relief  he  asks, 
the  abrogation  of  his  contract  and  the  return  of  the  money 
he  has  paid  under  it. 

But  it  is  contended  the  six  defendants  are  not  personally 
liable,  and  that  a  decree  can  only  go  against  the  corporate 
defendant.  Such  relief  would,  in  this  case,  be  manifestly 
inadequate.  It  would  leave  the  fraud-doers  simply  con- 
victed of  fraud,  l)ut  untouched  by  the  legal  consequences  of 
their  own  acts.  In  Ross  v.  Estates  Investment  Co.,  L.  R. 
(3  Eq.  Cas.)  122,  and  in  Kint  v.  Land  and  BrickmaMng  Co., 
L.  R.  (4  Eq.  Cas.)  588,  a  decree  was  made  against  all  the 
defendants  for  the  sum  fraudulently  obtained.  These  cases, 
in  my  opinion,  declare  the  correct  rule.  All  w^ho  get  gain 
by  fraud  must  bear  the  legal  consequences  of  the  wrong 
they  do.  When  a  fraud  is  committed  in  the  name,  and 
under  cover  of  a  corporation,  by  persons  having  the  right 
to  speak  for  it,  for  their  personal  gain  and  benefit,  they  are 
bound  to  answer  personally  for  their  wrongful  acts.  Their 
tongues  uttered  the  false  words  and  their  purses  should  pay 
the  damages.  In  this  case  the  defendants  constituted  the 
whole  proprietorship  of  the  corporation,  and  they  merely 
employed  the  corporate  name  the  more  efiectually  to  accom- 
plish their  purposes  against  the  complainant. 

The  complainant  is  entitled  to  a  decree  abrogating  his 
contract,  and  requiring  the  defendants  to  refund  to  him  the 
sum  paid  under  it,  with  interest,  together  with  his  taxed 
costs      I  will  advise  accordinsrlv. 
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John  Hayes 

V. 

John  S.  Stiger  and  others. 

1.  This  court  has  power  to  set  aside  a  sale,  made  under  its  authority, 
for  fraud,  accident,  or  mistake  of  fact,  when  the  mistake  is  not  the 
result  of  the  purchaser's  own  negligence. 

2.  But  this  power  will  not  be  exercised  for  mistake  of  law. 

3.  In  the  absence  of  fraud,  the  negligence  of  counsel  is  the  negli- 
gence of  the  client. 

4.  A  purchaser  at  a  judicial  sale  wlio  abstains  from  all  effort  to  get 
correct  information,  and  deliberately  assumes  the  hazard  of  making  a 
])nrchase  ignorantly,  must,  as  a  general  rule,  bear  the  consequences  of 
his  negligence. 

5.  While  the  court  may  exercise  greater  power  over  contracts  made 
with  itself  than  it  can  over  any  other  class  of  contracts,  still  it  cannot 
rescind  them  arbitrarily  and  witliout  sufficient  cause. 


On  petition  of  purchaser  to  be  relieved  from  his  bid  at  a 
sale  made  under  a  decree  for  sale  of  mortgaged  premises. 

Mr.  George  C.  Ludlow,  for  petitioner. 

Mr.  John  Linn,  contra. 

The  Vice-Chancellor. 

The  petitioner,  William  A.  Sweeney,  seeks  to  be  relieved 
from  his  contract  to  purchase  certain  mortgaged  premises, 
sold  pursuant  to  a  decree  of  this  court,  on  the  ground  that 
he  entered  into  it  under  a  misapprehension.  He  says  he 
made  the  purchase  under  the  belief  that  the  proceedings  in 
foreclosure  were  full  and  perfect,  and  that  the  title  he  would 
acquire  under  them  would  be  valid  against  all  persons 
acquiring  rights  subsequent  to  the  mortgage  on  which  the 
decree  of  sale  was  founded,  but  that  he  has  since  discovered 
he  was  mistaken  in  both  particulars.     It  is  admitted  that 


2  Stew.]  FEBRUARY  TERM,  1878.  197 

Hayes  v,  Stiger. 

the  wife  of  the  owner  of  the  equity  of  redemption  of  one 
moiety  of  the  mortgage  premises  was  not  made  a  party  to 
the  foreclosure  suit,  and  that,  if  the  petitioner  is  held  to  his 
contract,  his  title  will  be  burdened  with  her  inchoate  right 
of  dower. 

The  petitioner  was  represented  at  the  sale  by  a  member 
of  the  New  York  bar.  The  sale  was  fairly  and  regularly 
conducted,  and  no  imputation  is  made  against  the  officer 
who  made  it,  nor  against  any  other  person.  If  the  petitioner 
acted  under  a  mistake,  he  alone  was  responsible  for  it. 
He  neither  sought  information  by  examination  nor  inquiry. 
His  misapprehension  was  entirely  the  result  of  his  own  care- 
lessness and  inattention  to  his  interests. 

The  power  of  tliis  court  to  set  aside  a  sale  made  under  its 
authority,  and  thus  relieve  the  purchaser  from  his  bid,  is 
unquestionable,  but  its  exercise,  like  all  other  judicial 
action,  must  always  rest  upon  some  consideration  of  justice. 
Fraud  will  always  justify  its  exercise.  Cummins  v.  Little,  1 
C.  JS.  Gr.  48.  It  may  be  exercised  in  case  of  accident. 
Seaman  v.  Biggins,  1  Gr.  Ch.  214.  So,  also,  where  surprise 
or  misapprehension  is  occasioned  by  the  conduct  of  the  pur- 
chaser, or  the  officer  making  the  sale,  to  the  injury  of  a 
person  interested,  the  court  will  interfere.  Woodward  v. 
Bullock,  12  C.  E.  Gr.  507 ;  and  in  Camjjbell  v.  Gardner,  3 
Stock.  423,  Chancellor  Williamson  set  aside  a  sale  because 
it  appeared  that  the  defendant,  who  was  an  aged  female,  had 
been  misled,  by  her  brother,  as  to  the  contents  of  a  subpoena 
served  upon  her.  But  this  power  will  not  be  exercised  in 
behalf  of  a  suitor  who  seeks  to  escape  from  the  consequences 
of  his  own  act  induced  by  mistake  of  law,  {Wakeman  v. 
Duchess  of  Butland,  3  Ves.  233 ;  Dillett  v.  Kemble,  10  C.  K 
Gr.  66;  3Iott  v.  Shreve,  lb.  428;) — ignorantia  juris  non 
excusat — nor  will  the  court  exert  it  in  favor  of  a  purchaser 
who  seeks  to  escape  from  a  contract  on  the  ground  of  mis- 
apprehension or  mistake  of  fact,  when  it  appears  his  error 
resulted  entirely  from  his  own  negligence,  and  that  he  would 
have  avoided  it  by  the  use  of  ordinary  prudence.     Barkhurst 
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V.  Cori/,  3  Stock.  233;  Campbell  v.  Gardner,  supra;  Smilh  v. 
Duncan,  1  C.  E.  Gr.  240  ;  Ilaggerty  v.  McCanna,  10  C.  E,  Gr. 
48.  In  the  absence  of  fraud,  the  neglitrence  of  counsel  will 
be  esteemed  the  fault  of  the  client.  Wakemayi  v.  Duchess  of 
Eutland,  Dillett  v.  Kemble,  Mott  v.  Shreve,  supra.  The  legal 
effect  of  a  decree  of  this  court  directing  land  to  be  sold,  and 
the  character  and  extent  of  the  title  to  be  acquired  by  virtue 
of  it,  are  purely  matters  of  law.  A  purchaser  at  a  judicial 
sale  who  voluntarily  abstains  from  all  etibrt  to  get  correct 
information,  and  dcliljcratcly  assumes  the  hazard  of  making 
a  purchase  ignorantly,  must,  as  a  general  rulf,  bear  the  con- 
sequences of  his  own  negligence.  Cool's  exWs  v.  Higqins,  8 
C  E.  Gr.  308;  S.  C,  10  C.^E.  Gr.  117.  It  would  be  ditfi- 
cult  to  imagine  a  case  of  grosser  negligence  than  that 
admitted  by  the  petitioner. 

No  attempt  has  been  made  to  show  that  the  title  the  peti- 
tioner will  get,  if  his  contract  is  enforced,  is  worth  less  than 
the  sum  he  agreed  to  pay;  it  cannot,  therefore,  be  assumed 
that  he  will  be  required  to  pay  more  than  the  title  he  will 
acquire  is  worth.  As  the  case  stands,  the  highest  equity  he 
can  claim  is,  that  he  has  not  made  as  good  a  bargain  as  he 
expected  to  make.  This  can  hardly  be  esteemed  an  equity 
sufl&cient  to  justify  the  abrogation  of  a  contract.  While 
contracts  of  this  description  are,  very  properly,  said  to  be 
made  wdth  the  court,  and  therefore  the  court  may  exercise 
a  greater  power  over  them  than  it  can  over  any  other  class 
of  contracts  [McCahill  v.  Equitable  Life  Assurance  Society, 
11  C.  E.  Gr.  531),  still,  it  cannot  rescind  them,  without  an 
equitable  or  legal  reason  sufficient  to  justify  its  action.  In 
my  judgment  the  case  made  by  the  petitioner  does  not 
entitle  him  to  the  relief  he  asks.  His  petition,  therefore, 
must  be  dismissed,  with  costs. 
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Hugh  Jewett,  receiver  of  the  Erie  Railway  Company, 

V. 

SiGMUND  Dringer. 

1.  The  court  may  continue  an  injunction  pending  an  appeal  from  a 
decree  of  dismissal. 

2.  A  stay  should  be  granted  when  an  enforcement  of  the  decree, 
pending  an  appeal,  will  render  it  impossible  to  set  the  appellant  right 
again  it'  he  is  successful  in  his  appeal ;  but  if  a  stay  is  not  necessary  to 
his  protection,  and  will  seriously  prejudice  his  adversary,  it  should  be 
denied. 

3.  A  stay  may  be  refused  on  security  being  given,  when  adequate 
protection  can  be  given  in  that  mode. 


On  motion  to  discontinue  injunction  pending  an  appeal 
from  dismissal  of  bill. 

Mr.  Cortlandt  Parker,  for  motion. 

Mr.  S.  Tattle  and  Mr.  Thomas  N.  Mc  Carter,  contra. 

The  Vice-Chancellor. 

This  action  was  brought  to  obtain  redress  for  certain 
frauds  alleged  to  have  been  committed  by  the  defendant 
against  the  complainant.  The  bill  charged  that  the  defend- 
ant had,  under  the  pretext  of  purchases,  fraudulently 
obtained  a  large  amount  of  property  belonging  to  the  com- 
plainant, as  the  receiver  of  the  Erie  Railway  Company.  The 
object  of  the  suit  was  to  invalidate  the  defendant's  title  and 
secure  the  restoration  of  the  property,  or  compensation  for 
it.  The  proofs  produced  on  the  hearing  failed,  in  ray 
opinion,  to  establish  any  of  the  frauds  alleged,  and  a  dis- 
missal of  the  bill  was  decreed.  On  fihng  the  biU  an  injunc- 
tion was  granted  forbidding  the  sale  of  any  of  the  property 
in  controversy,  and,  on  a  subsequent  allegation  that  the 
injunction  had  been  violated,  a  receiver  was  appointed  to 
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take  charge  of  the  property.  The  bill  having  been  dismissed 
and  an  appeal  having  been  taken  at  once,  the  complainant 
now  applies  tor  an  order  continuing  the  injunction  until  the 
determination  of  his  appeal. 

The  power  of  the  court  to  make  the  order  apjilicd  for 
seems  to  be  so  well  established  as  to  be  no  longer  a  proper 
subject  of  debate  in  this  court.  Chegary  v.  Scofield^  1  Hal. 
Ch.  529;  Bijcrson  X .  Boorman ,  3  7/^//.  Ch.  640;  Schemk  v. 
Coiiorcr^  2  Bcas.  32.  While,  in  the  case  first  cited,  it  is 
admitted  there  is  a  plain  distinction  between  a  decree 
which  grants  afiirmative  relief,  or  which  creates  or  gives  a 
riglit  to  do,  or  to  enjoy,  or  to  have  something  which,  with- 
out the  decree,  could  not  be  done,  or  had,  or  enjoyed,  and  a 
decree  which  merely  leaves  the  parties  in  the  condition  in 
which  it  found  them  when  its  aid  was  iirst  invoked,  or 
which  simply  relieves  a  party  from  a  restraint  put  upon  him 
by  the  court  for  the  protection  of  his  adversary,  still  the 
power  of  the  court  to  act  in  either  case  is  clearly  asserted. 
The  power  of  the  court  to  grant  a  stay  in  this  case,  provided 
proper  reasons  for  its  exercise  have  been  shown,  I  think, 
cannot  be  doubted. 

Such  applications  are  always  addressed  to  the  sound  dis- 
cretion of  the  court.  And  while  it  is  quite  manifest  this 
power  is  indispensable  to  an  efficacious  administration  of 
justice,  yet  it  is  also  quite  obvious,  unless  it  is  exercised  with 
the  utmost  caution  and  discrimination,  it  may  be  made  the 
instrument  of  wrong  and  ruin.  Its  exercise  must  generally 
be  attended  with  great  perplexity.  This  case  presents  a 
striking  example  of  the  difficulties  besetting  its  exercise. 

The  complainant,  on  the  hearing,  failed,  in  the  opinion  of 
the  court,  to  prove  fraud ;  the  claim  he  set  up  to  the  prop- 
erty in  controversy  has  been  rejected,  and  the  defendant's 
right  to  it  has  been  sustained.  His  title  has  been  vindicated 
by  the  judgment  of  this  court.  It  is  the  constitutional  right 
of  every  citizen  of  this  state  to  have  the  possession  and  enjoy- 
ment of  his  property.  The  courts  cannot  abridge  or  annul 
this  right.     On  the  complainant's  sworn  allegation  that  the 
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defendant  had  obtained  this  property  of  him  by  fraud,  and 
that  there  was  danger  of  its  loss,  the  court  took  possession 
of  it,  in  order  that  restoration  might  be  made,  if  the  com- 
plainant  established   the    truth    of  his   charges.      lie   has 
failed,  and  the  court  having  pronounced  a  judgment  of  dis- 
missal against  him,  it  would  seem,  according  to  the  lowest 
notions  of  justice,  that  the  court  should  unloose  its  grasp 
and  return  the  property  at  once.     On  the  other  hand,  it  is 
clear  the  judgment  of  this  court  is  not  an  unimpeachable 
finality;  the  coni.plainant  has  an  undoubted  right  to  appeal, 
and  to  have  the  sentence  of  this  tribunal  reviewed  by  the 
court  of  last  resort.     His  appeal  opens  the  question  of  title, 
and  must  keep  it  open  until  the  judgment  of  this  court  is 
either  affirmed  or  reversed.     The  good  faith  of  the  appeal 
is  not  questioned.     While  I  am  entirely  satisfied  with  my 
judgment,  and  am  sure  it  is  the  best  it  was  ])08sible  fi)r  me 
to  reach,  still,  I  am  bound  to  say,  the  path  of  duty  was  not 
so  perfectly  clear,  on  all  branches  of  the  case,  that  it  was 
impossible  to  make  a  mistake.     With  no  distrust  whatever 
of  the  correctness  of  my  conclusion,  yet  I  must  confess  to  a 
feeling  of  satisfaction  that  it  is  to  be  reviewed.    Tlie  motives 
which  prompt  human  action  cannot  always  be  discerned 
with  certainty;  it  is  not  always  easy  to  distinguish  with  pre- 
cision the  line  separating  innocence  from  guilt;  and  some- 
times fraud  simulates  honesty  so  closely  as  to  deceive  a  mind 
anxious  to  detect  it.   After  the  most  searching  scrutiny  I  was 
able  to  make,  I  have  been  compelled  to  declare  none  of  the 
frauds  charged  were  so  clearly  proved  that  a  decree  in  favor 
of  the  complainant  would  be  an  act  of  justice.     But  some 
branches  of  the  case  are  not  so  entirely  free  from  all  sus- 
picion of  fraud  as  to  render  it  entirely  certain  that  other 
and  keener  eyes  than  mine  may  not  be  able  to  see  what  was 
not  perceptible  to  me.      All  judicial  history  demonstrates 
the  importance  and  value  of  t lie  right  of  appeal.    No  human 
tribunal  is  infallible.     Justice  delights  in  the  correction  of 
error  as  well  as  the  redress  of  wrong.     Where  there  is  the 
slightest  reason  for  doubt  there  is  reason  for  giving  protec- 
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tion  to  tlie  dissatisfied  suitor  who  appeals  promptly  and 
prosecutes  his  appeal  with  diligence.  To  refuse  protection 
in  some  cases  would  be,  practically,  a  deprivation  of  the 
right  of  appeal. 

The  eminent  jurist  who  decided  Schenck  v.  Conover,  ubi  sup.y 
held,  that  there  was  strong  reason  for  staying  the  arm  of  the 
law  whenever  it  api»eared  it  would  he  impossible  to  set  the 
appellant  right  again  if  lie  was  successful  in  his  appeal,  but 
when  it  appeared  a  stay  was  not  necessary  to  his  protection, 
and  would  prejudice  his  adversary,  then  tlie  enforcement  of 
the  decree  ought  not  to  be  arrested.  Judgments  for  a  sum 
in  the  aggregate  exceeding  §27,000,  it  was  admitted  on  the 
argument,  have  recently  been  recovered  against  the  defend- 
ant ;  the  property,  on  being  restored  to  him,  will  at  once 
be  liable  to  seizure  and  sale  under  these  judgments.  They 
may,  and  most  probal)ly  will,  absorb  the  whole  of  it.  If  the 
property  is  place<l  l)eyond  the  complainant's  reach,  success 
in  his  appeal  would  l)e  an  empty  victory.  To  vindicate  his 
title  after  the  property  had  been  appropriated,  under  legal 
forms,  to  the  payment  of  another  man's  debt,  would  seem 
more  like  a  mockery  of  justice  than  administering  it.  While 
suing  for  justice,  he  would  be  stripped  of  his  property, 
because  the  court  refused  him  the  protection  it  had  the 
power  to  give.  Against  a  result  so  disastrous  and  reproach- 
ful to  the  administration  of  justice,  even  though  it  may 
seem  very  remote,  the  complainant  is  entitled  to  protection. 
The  injunction  will  be  continued  for  the  present,  but  the 
defendant  shall  be  at  liberty,  at  any  time  during  the  pen- 
dency of  the  appeal,  to  have  it  dissolved  and  the  property 
restored  to  him,  on  giving  a  bond  to  the  complainant  in  the 
sum  of  $20,000,  with  sufiicient  surety,  conditioned  that  if 
complainant  is  successful  on  the  appeal  he  will  pay  him  any 
sum  he  may  recover  under  or  equal  to  the  sum  named  in 
the  bond. 
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Samuel  Cx.  Southmayd 

V. 

The  City  of  Elizabeth. 

1.  The  act  to  quiet  titles  (P.  L.  1870,  p.  20)  prescribes  three  things  in 
respect  to  a  suitor  under  it:  his  qualifications,  when  he  may  sue,  and 
what  his  bill  must  contain. 

2.  In  a  bill  filed  under  that  act  the  complainant  is  not  required  to 
set  out  the  adverse  right  and  show  how  or  why  it  is  invalid  ;  it  is  suffi- 
cient to  allege  that  it  is  claimed  or  reputed  that  there  is  an  outstand- 
ing hostile  right. 

3.  Under  that  act  a  person  in  the  peaceable  possession  of  lands,  as 
owner,  has  a  right  to  have  anything  which  casts  a  suspicion  upon  his 
title  brought  under  judicial  investigation. 


On  bill  and  demurrer. 

Mr.  B.  Williamson,  for  demurrant. 

Mr.  F.  Adams,  contra. 

The  Vice-Chancellor. 

The  demurrer  in  this  case  simply  alleges  want  of  equity. 
The  bill  is  filed  under  the  act  to  quiet  titles  (P.  L.  1870, 
p.  20),  which  enacts  that  when  any  person  is  in  the  peace- 
able possession  of  lands  in  this  state,  claiming  to  own  the 
same,  and  his  title  thereto,  or  to  any  part  thereof,  is  denied 
or  disputed,  or  any  other  person  claims,  or  is  claimed,  to 
own  the  same,  or  any  part  thereof,  or  any  interest  therein, 
or  to  hold  any  lien  or  encumbrance  thereon,  and  no  suit 
shall  be  pending  to  enforce  or  test  the  validity  of  such  title, 
claim  or  encumbrance,  it  shall  be  lawful  for  such  person  so 
in  possession  to  bring  and  maintain  an  action  or  suit  in  this 
court,  to  settle  the  title  of  the  lands,  and  to  clear  up  all 
doubts  and  disputes  concerning  the  same.  The  act  then 
directs  what  the  bill  shall  contain :     The  bill  of  complaint 
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in  such  suit  shall  describe  the  lands  with  certainty,  and 
shall  nanie  the  person  who  claims,  or  is  claimed  or  reputed 
to  have,  such  title  or  interest  in,  or  encumbrance  on,  the 
lands,  and  shall  call  upon  such  person  to  set  forth  and 
specify  his  title,  claim  or  encumbrance,  and  how  and  by 
what  instrument  the  same  is  devised  or  created. 

Ik'sidcs  i^iving  a  new  remedy,  this  statute,  in  the  portion 
just  quoted,  plainly  prescribes  three  things:  first,  the  quali- 
fications of  the  suitor — ho  must  liave  the  peaceable  posses- 
sion of  land,  under  a  claim  of  ownership,  to  which  an 
adverse  right  or  claim  is  asserted,  or  is  reputed  to  exist; 
second,  under  what  circumstances  he  may  resort  to  this 
remedy — oidy  when  no  prior  suit  is  pending  to  test  the 
adverse  right ;  and,  third,  what  his  bill  must  contain — it 
must  describe  the  land  clearly,  and  name  the  person  who 
asserts  the  adverse  right,  or  who  it  is  reputed  holds  it,  and 
must  call  upon  him  to  disclose  it. 

It  would  seem  to  be  clear,  then,  if  the  bill  conforms  in  its 
premises  to  the  statutory  formula,  and  also  shows  that  it  is 
brought  by  a  suitor  having  the  requisite  qualifications  to 
sue,  and  that  his  action  was  instituted  at  a  time  when,  by 
the  terms  of  the  act,  he  was  permitted  to  employ  the  remedy 
given  by  it,  that  a  perfect  case,  under  the  statute,  was  made 
on  the  pleading. 

Is  such  a  case  made  by  the  bill  in  this  case?  It  avers 
that  the  complainant  is  the  owner,  by  valid  title,  of  a  lot  of 
land  situate  in  the  city  of  Elizabeth,  which  is  described  by 
metes  and  bounds ;  that  he  is  in  the  peaceable  possession  of 
it;  that  the  defendants  claim  to  own  some  interest  in  it, 
under  and  by  virtue  of  certain  pretended  assessments  for 
local  improvements,  and  sales  made  in  enforcement  of  them, 
and  that  no  suit  is  pending  to  enforce  or  test  the  validity  of 
their  claim;  it  then  prays  that  the  defendants  may  be 
required  to  set  forth,  specifically,  what  title  to  said  land,  or 
any  part  thereof,  or  interest  therein,  or  lien  or  encumbrance 
thereon,  they  claim  to  have,  and  also  to  state  how  and  by 
what  instrument  the  same  is  derived  or  created,  and  that 
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the  complainant's  title  may  be  settled,  and  the  claim  of  the 
defendants  declared  to  be  illegal  and  void. 

I  think  it  would  be  difficult  to  suggest  how  a  bill  could 
be  drawn  more  precisely  in  conformity  with  the  directions  of 
the  statute. 

On  the  argument,  a  single  fault  was  ascribed  to  the  bill : 
that  it  does  not  show  why  the  right  asserted  by  the  defend- 
ants is  groundless,  but  simply  declares  it  to  be  so  by  the 
most  general  averment.  The  statute  does  not  require  the 
complainant  to  do  more  than  this.  He  is  merely  required 
to  allege  that  it  is  claimed  or  reputed  that  there  is  an  out- 
standing hostile  right.  Ho  is  in  the  peaceable  possession  of 
the  land,  claiming  to  be  the  owner,  and  has,  therefore,  a 
right  of  putting  to  the  test,  in  every  imaginable  case,  every- 
thing which  presents  a  suspicious  appearance  against  liis 
title,  and  having  it  freed  from  every  lurking  and  unsubstan- 
tial claim.  Bogert  v.  Elizabeth  City,  12  C,  E.  Gh\  568. 
Under  the  old  rule  he  would  have  been  required  to  show, 
by  his  bill,  that  there  was  an  outstanding  title,  apparently 
valid,  though  really  void,  which  cast  an  injurious  doubt 
upon  his  right,  in  order  to  present  a  case  fit  for  equity  cog- 
nizance; but  the  statute  has  changed  this,  and  now,  accord- 
ing to  the  rule  prescribed  by  the  statute,  he  is  simply 
required  to  show  that  it  is  claimed  there  is  a  hostile  out- 
standing right.  He  is  not  even  bound  to  show  that  the  per- 
son in  whom  this  right  inheres  asserts  it,  but  it  is  sufficient 
if  it  is  alleged  that  it  is  reputed  he  holds  it.  The  main 
design  of  the  statute,  as  I  understand  it,  is,  to  put  it  in  the 
power  of  any  person  who  is  in  the  peaceable  possession  of 
land,  as  owner,  to  compel  any  other  person  who  asserts  a 
hostile  right  or  claim,  or  who  it  is  reputed  holds  such  right 
or  claim,  to  come  forth,  upon  demand  by  suit,  and  disclaim, 
or  show  his  right  or  claim,  and  submit  it  to  judicial  deter- 
mination. 

I  think  the  bill  sufficiently  makes  the  case  required  by  the 
statute  to  entitle  the  complainant  to  the  defendant's  answer. 
The  demurrer  will  be  overruled,  therefore,  with  costs. 
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Cornelius  V.  Traphagen  and  others 

V. 

The  Mayor  and  Aldermen  of  Jersey  City. 


1.  A  suitor  who  seeks  to  have  a  public  improvement  enjoined  must 
apply  promptly,  show  an  invasion  of  a  clear  right,  and  that  he  has  no 
other  adequate  remedy. 

2.  A  suitor  who  by  laches  has  made  it  impossible  for  the  court  to 
enjoin  his  adversary  without  inflicting  great  injury  upon  him,  will  be 
refused  the  aid  he  asks  and  left  to  pursue  his  ordinary  legal  remedy. 

3.  An  injunction  will  be  refused  to  a  complainant  who  has  inten- 
tionally delayed  his  application  until  he  has  obtained  an  inequitable 
advantage  of  the  defendant. 

4.  The  use  of  a  public  street  for  the  construction  of  a  sewer,  is  lawful. 


On    motion    for   injunction,  heard   on    bill,  answer   and 
iitHdavits. 

Mr.  S.  B.  Ransom^  for  motion. 

Mr.  John  C.  Besson,  contra. 

The  Vice-Chancellor. 

The  complainants  ask  to  have  the  defendants  restrained 
from  constructing  a  sewer  over  their  lands.  They  say  the 
public  have  not  acquired,  in  any  mode,  a  right  in,  or  an 
easement  over  the  locus  in  quo,  and  that  if  the  defendants 
are  not  restrained  from  committing  the  acts  they  threaten, 
a  most  flagrant  violation  of  the  right  of  private  property 
will  ensue,  resulting  in  irreparable  damage  to  them.  The 
case  made  by  the  bill  clearly  entitles  the  complainants  to  the 
aid  of  the  court;  but,  in  stating  their  case,  it  is  now  patent 
they  omitted  facts,  within  their  knowledge,  which,  in  my 
judgment,  render  it  entirely  plain  the  court  ought  not  to 
interfere.  I  do  not  believe  they  were  withheld  with  a 
design  to  impose  upon  the  court,  or  to  procure  an  improper 
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use  to  be  made  of  its  process.  The  defendants,  by  their 
answer,  show  that  the  loais  in  quo  was  laid  down  and  marked 
as  a  public  street  on  a  map  made  and  filed  in  1804 ;  that  by 
a  subsequent  map,  made  by  the  authorities  of  Jersey  City, 
in  1861,  it  was  laid  down  as  a  public  street,  and  called 
Jersey  avenue ;  and  that,  pursuant  to  an  ordinance  approved 
April  22d,  1870,  the  municipal  government  took  possession 
of  it,  graded,  guttered  and  curbed  it,  and  flagged  the  side- 
walks, and  have  ever  since  used  it  as  a  public  street.  Over 
the  complainants'  land  the  grade  was  raised  about  four  feet 
above  the  natural  level.  On  the  argument  the  truth  of  these 
allegations  was  admitted  by  the  complainants'  counsel.  It  is 
not  shown  that  the  complainants,  or  those  under  whom  they 
claim,  authorized  or  directed  either  of  the  maps  to  be  made. 

The  defendants  are  engaged  in  the  construction  of  an 
important  public  work,  the  speedy  completion  of  which,  it 
would  seem,  is  indi^ensable  to  the  proper  protection  of  the 
public  health.  In  such  a  case  this  court  must  not  put  in 
force  its  prohibitory  power  unless  it  is  the  only  means  by 
which  adequate  redress  can  be  given.  To  induce  the  court 
to  act,  there  must  be  promptitude,  an  invasion  of  a  clear 
right  and  no  other  adequate  remedy. 

It  is  undisputed  that  the  complainants  have  permitted  the 
public  authorities  to  oust  them,  and  to  take  possession  of  the 
land  they  now  claim,  and  to  expend,  in  preparing  it  for  use 
as  a  public  street,  a  large  amount  of  public  funds,  and  that 
since  it  has  been  so  prepared  they  have  stood  by,  quietly, 
and  permitted  it  to  be  constantly  appropriated  to  the  pur- 
poses of  a  public  highway.  Under  these  circumstances,  I 
take  it  to  be  too  clear  for  argument  that  they  have  so  fai- 
encouraged  or  sanctioned  the  action  of  the  public  authori- 
ties as  to  divest  themselves  of  the  right  to  demand  that  a 
court  of  equity  shall  now,  by  its  interdiction,  deprive  the 
public,  even  temporarily,  of  the  benefit  of  its  expenditure. 
M.  and  E.  R.  R.  Co.  v.  Prudden,  5  C.  E.  Gr.  530 ;  Easton 
and  McMahon  v.  N.  Y.  and  Long  Branch  R.  R.  Co.,  9  C.  E. 
Gr.  49. 
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This  court  will  even  refuse  to  exert  its  prohibitory  power 
in  aid  of  rights  asserted  on  behalf  of  the  state,  when  it 
appears  that  its  representatives,  by  silence  and  inaction, 
have  presumably  encouraged  the  outlay  of  large  sums  of 
money  in  the  prosecutioti  of  an  important  public  enterprise, 
undertaken  in  good  faith,  and  which,  if  arrested,  would 
bring  disaster  upon  its  projectors.  Atfy-Gm.  v.  Delaware 
and  Bound  Brook  B.  B.  O).,  12  C.  E.  Gr.  1.  The  complain- 
ants, by  laches,  if  not  by  acquiescence,  have  lost  all  right  to 
have  the  use  of  this  street  forbidden.  By  delay  they  have 
made  it  impossible  for  the  court  to  give  them  the  special 
relief  they  ask  without  doing  great  and  irreparable  injury 
to  the  public ;  they  have,  therefore,  no  claim  to  such  relief 
as  it  is  the  peculiar  province  of  courts  of  equity  to  give,  but 
must  be  left  to  pursue  their  ordinary  legal  reme<ly.  A  court 
of  equity  cannot  permit  tliem  to  speculate  upon  the  chances. 
The  public  authorities,  doubtless,  when  they  took  possession, 
believed  the  pul)lic  had  acquired  a  right  to  the  use  of  this 
land  as  a  public  highway  by  dedication.  If  the  complain- 
ants were  not  willing  it  should  be  taken  for  a  public  high- 
way, for  all  purposes,  without  compensation  first  being 
made,  their  remed}-  was  clear,  and  the  course  to  be  pursued 
plain.  It  may  be  that  if  the  alternative  had  been  promptly 
offered  to  the  municipality  to  pay  for  the  land  before  taking 
possession  of  it,  or  to  let  it  alone,  they  would  have  let  it 
alone  ;  but  the  complainants,  instead  of  adopting  that  course, 
have  knowingly  permitted  their  land  to  be  appropriated,  at 
great  expense,  to  public  use,  and  now,  when  the  pul)lic 
authorities  have  reached  a  point  in  the  prosecution  of  the 
work  where  retreat  is  impossible,  this  court  is  asked  to 
stretch  forth  its  arm.  The  appeal  comes  too  late  ;  besides, 
there  is  reason  to  believe  the  complainants'  delay  was 
desifi^ned. 

The  use  of  a  public  street  for  the  construction  of  a  sewer 
is  lawful,  as  much  so  as  the  use  of  it  for  travel.  Stoudinger 
V.  Newark  City,  1  Stew.  187 ;  S.  C.  on  appeal,  lb.  446. 
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On  June  14th,  1870,  the  complainants  presented  a  remon- 
strance to  the  defendants  against  the  proceedings  already 
taken  for  the  opening  of  this  street.  This  did  not  relie-ve 
them  from  the  consequences  of  their  suhsequent  laches. 
Easton  and  McMahon  v.  N.  Y.  and  Long  Branch  R.  B.  Co., 
supra.  Besides,  the  remonstrance  did  not  deny  a  dedica- 
tion, but  simply  disputed  the  regularity  of  the  proceedings 
for  opening. 

The  case  made  does  not  entitle  the  complainants  to  the 
relief  they  ask ;  their  application  must,  therefore,  be  denied, 
and  the  order  to  show  cause  discharged. 


Sarah  N.  De  Witt 

V. 

William  Van  Sickle  and  others. 

1.  An  assignee  of  a  mortgage  takes  it  subject  to  all  defences  existing 
against  the  mortgagee  in  favor  of  the  mortgagor,  but  free  from  latent 
equities  existing  in  favor  of  third  persons. 

2.  A  mortgage  executed  as  a  step  in  a  scheme  to  defraud  creditors, 
will  be  upheld,  even  against  creditors,  in  the  hands  of  a  bona  fde 
assignee  for  value;  but,  in  order  to  be  considered  an  assignee  for 
value  he  must  pay  money,  surrender  a  valuable  right,  or  assume  an 
irrevocable  obligation  ;  the  surrender  of  a  pre-existing  debt  is  not  a 
sufiBcient  consideration. 

3.  Property  conveyed  in  fraud  of  creditors  vcill  be  reclaimed  for  the 
benefit  of  creditors,  no  matter  vyho  may  happen  to  hold  it,  if  reclama- 
tion can  be  effected  without  injustice  to  innocent  third  persons. 

4.  He  who  buys  any  part  of  the  avails  of  a  scheme  to  defraud  cred- 
itors, in  order  to  keep  what  he  gets,  must  not  only  pay  for  it,  but  he 
must  be  innocent  of  any  purpose  to  further  the  fraud. 

5.  A  person  who  willfully  closes  his  eyes  to  avoid  seeing  what  he 
believes  he  would  see  if  he  kept  them  open,  must  be  considered  to 
have  seen  what  any  man  with  his  eyes  open  would  have  seen. 


On  final  hearing  on  bill,  answers  and  proofs. 
14 
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Mr.  Be  Wi((  ami  3Tr.  A.  T.  McGUl,  for  complainant. 

Mr.  Lewis  J.  Martin^  for  Simeon  Garrison. 

Mr.  Lewis  Cochran^  for  the  other  defendants. 

In  March,  1875,  "William  Van  Sickle  sold  and  conveyed 
all  his  real  and  personal  property  to  his  son  Andrew,  who, 
with  his  wife,  up  to  that  time,  had  l>een  memhers  of  his 
father's  family.  Andrew  was  without  any  means  whatever, 
except  an  alletrcd  claim  against  his  father  for  wages.  The 
consideration  for  the  jtersonal  property  was  $1,800,  which 
was,  it  is  said,  hy  an  arrangement  lietween  the  fatlier  and 
son,  to  be  paid  by  the  son  to  certain  of  the  father's  creditors 
in  satisfaction  of  their  debts.  It  was,  in  fact,  almost  entirely 
absorbed  in  paying  a  single  creditor,  who,  shortly  after  the 
sale,  procured  both  the  father  and  the  son  to  execute  a  chat- 
tel mortgage  on  it.  For  the  real  estate,  it  is  said,  the  son 
agreed  to  pay  $8,700,  in  addition  to  the  mortgages  on  it. 
Of  this  sum  $2,000  were  paid  by  an  allowance  to  the  son  for 
wages;  $2,000  more  were  secured  by  a  mortgage  bearing 
interest  from  April  1st,  1876,  and  payable  in  installments  of 
$500  each,  the  first  falling  due  April  1st,  1879,  and  the  last 
April  1st,  1883 ;  $2,200  additional  were  secured  by  a  mort- 
gage requiring  the  son  to  support  and  maintain  his  father 
and  mother  during  their  several  lives,  and  to  provide  a 
decent  burial  for  each  at  deatli,  or,  on  failure,  to  pay  the 
$2,200,  with  interest  from  the  time  of  default;  and  the 
remaining  $2,500  were  secured  by  a  mortgage  bearing  inter- 
est from  April  1st,  1875,  and  payable  in  installments  of  $500 
each,  on  the  same  days  that  the  principal  of  the  $2,000 
mortgage  was  payable.  In  May,  1875,  the  mortgage  for 
$2,000  was  assigned  by  the  father  to  Simeon  Garrison,  in 
payment  of  a  debt  of  $1,778.78,  due  from  him  to  Mr.  Gar- 
rison, and  $102.62  in  cash.  The  $2,500  mortgage  was  can- 
celled July  30th,  1875,  it  being  alleged  that  the  son,  prior  to 
that  date,  had  assumed  to  pay,  and  had  paid,  debts  of  his 
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father  in  excess  of  the  sum  secured  by  it.  In  February, 
1876,  the  father  released  all  his  rights  under  the  mortgage 
for  ^2,200,  and  the  son  thereupon  executed  a  mortgage  to 
Adam  T.  Cortright  and  four  other  creditors  of  his  father, 
securing  debts  due  to  them  amounting,  in  the  aggregate,  to 
$1,115.  The  release  and  mortgage  were  executed  while  the 
father  was  under  examination  on  proceedings  supplement- 
ary to  execution.  The  complainant  recovered  a  judgment 
against  William  Van  Sickle,  in  November,  1875,  for  a  debt 
contracted  in  18G8,  and  her  bill,  in  this  case,  is  filed  to  set 
aside  the  several  conveyances  mentioned,  and  to  have  her 
judgment  charged  against  the  lands.  At  the  time  the 
father  transferred  his  property  to  his  son,  he  was  unable  to 
pay  his  debts. 

The  Vice-Chancellor. 

The  transactions  sought  to  be  invalidated  in  this  case 
stand,  in  all  material  respects,  between  the  original  parties, 
identical  with  those  denounced  as  fraudulent  in  Owen  v. 
Arcis,  2  Dutch.  22,  and  that  case  must  rule  this.  The  doc- 
trines of  that  case  most  pertinent  to  this  were  emphasized 
by  the  court  of  errors  and  appeals,  in  National  Bank  of  the 
3Ieti'opolis  V.  Sprague,  6  C.  E.  Gr.  530,  and  have,  therefore, 
in  this  forum,  the  force  of  unquestionable  law. 

According  to  the  rule  laid  down  in  the  case  last  men- 
tioned, it  cannot  be  disputed  that  William  Van  Sickle,  at 
the  time  he  executed  the  deeds  assailed  here,  was  insolvent. 
The  proofs  render  it  perfectly  clear  he  was  unable  at  that 
time  to  meet  his  pecuniary  engagements,  and  that  if  his 
affairs  had  then  been  wound  up  he  could  not  have  paid  his 
debts. 

I  am  also  satisfied  that  the  deeds  and  mortgages  inter- 
changed between  the  original  parties  were  fraudulent,  in 
fact,  against  the  creditors.  The  real  cliaracter  of  the  transac- 
tion is  seen,  conspicuously,  in  the  $2,200  mortgage,  whereby 
a  debtor,  unquestionably  insolvent,  attempted  to  appro- 
priate that  amount  of  his  property  to  the  benefit  of  his  wife 
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and  himself,  during  tlieir  several  lives,  in  defiance  of  the 
rights  of  his  creditors. 

It  is  obvious,  I  think,  the  mortgagees  named  in  the  Cort- 
right  mortgage  van  lay  no  claim  to  the  character  o{  bona  fide 
mortgagees  under  the  fifteenth  section  (the  sixth,  before  the 
revision,)  of  the  statute  of  frauds  (T?^^.  p.  447).  There  is 
enough  in  the  time  and  circumstances  attending  its  execu- 
tion and  registry  to  warrant  the  belief  that  its  execution  was 
a  more  desperate  device  against  creditors  than  the  original 
scheme.  That  mortgage  cannot  be  permitted  to  stand 
against  creditors. 

The  only  question  of  difficulty  in  the  case  relates  to  the 
rights  of  the  defendant  Garrison.  He  claims  to  be  the  assignee 
for  value,  and  without  notice  of  the  §2,000  mortgage  made 
by  the  fraudulent  grantee  to  the  fraudulentgrantor  as  security 
for  part  of  the  purchase-money.  While  I  think  it  is  debatable 
whether  the  assignee  of  a  mortgage,  made  by  a  fraudulent 
grantee  to  a  fraudulent  grantor,  as  a  step  in  a  scheme  to 
defraud  creditors,  can  acquire  the  precise  rights  and  immuni- 
ties conferred  by  the  statute  on  a  bona  fide,  mortgagee,  still,  it 
must  be  admitted,  as  an  undoubted  principle  of  equity  juris- 
prudence, that  though  an  assignee  of  a  mortgage  takes  it 
subject  to  all  the  defences  which  would  exist  against  it  if  it 
had  remained  in  the  hands  of  the  original  mortgagee,  yet,  if 
he  takes  it  innocently  and  for  value,  he  acquires  a  title  free 
from  all  latent  equities  existing  in  favor  of  third  persons. 
Woodruff  V.  Depue,  1  McCart.  168;  Shannon  v.  Marselis,  Sax. 
414;  Cornish  v.  Bri/an,  2  Stock.  146;  Wdson  v.  Hdl,  2  JBeus. 
143.  It  must,  therefore,  be  conceded  that  Mr.  Garrison 
could,  by  the  purchase  of  this  mortgage,  acquire  rights 
entitled  to  protection,  even  against  the  creditors  intended 
to  be  defj'auded  by  its  execution.  This  brings  us  to  the 
question,  was  he  a  purchaser  for  value  ?  He  admits  he  paid 
the  whole  of  the  purchase-money,  except  3102.62,  with  the 
notes  of  the  assignor.  The  surrender  of  a  pre-existing  debt 
is  not  sufficient  to  give  him  the  character  he  claims.  Mingus 
V.  Condit,  8  C.  E.  Gr.  313;    Pancoast  v.  Duval,  11  C.  E.  Gr. 
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445.     The  reason  is,  by  refusing  to  give  the  security  any 
greater  virtue  in  his  hands  than  it  had  in  the  hands  of  the 
original  mortgagee,  he  is  put  in  no  worse  condition  thau  he 
was  before  he  obtained  it ;    in  the  language  of  some  of  the 
judges,  he  is  not  hurt.     The  mortgage  in  the  hands  of  the 
fraudulent  grantor  was  unquestionably  void  against  credit- 
ors.    To  give  it  any  greater  force  against  creditors  in  the 
hands  of  his  assignee,  it  must  be  shown  to  have  acquired  a 
new  virtue  or  equity,  and  this  can  only  be  imparted  to  it  by 
the  actual  payment  of  money,  the  surrender  of  a  valuable 
rio-ht,  or  the  assumption  of  an   irrevocable  obligation.     2 
Lead.  Cas.  in  Eq.  (4  Am.  ed.)  82.    Such  new  equity  can  only 
arise  when  a  third  person  has,  by  an  innocent  purchase  of 
the  security  for  value,  placed  himself  in  a  position  from 
which  it  is  impossible  to  extricate  him  without  loss ;  but  if, 
by  declaring  the  paper  still  infected  with  its  original  infirm- 
ity, he  is  left  just  where  he  was  when  he  took  it,  he  sutlers 
no   hurt,  and   the    court   is   bound   to    declare   it   invalid. 
Creditors  may  then  have  justice  without  injustice  to  him. 
Equity  will  give  validity  to  that  which  would  otherwise  be 
invalid  only  when  it  is  clearly  necessary  to  prevent  loss  to 
an  innocent  person.     A  debtor  who  attempts  to  discharge 
his  debt  by  passing  to  his  creditor  a  security  which  he  has 
created  as  part  of  the  means  to  defraud  his  creditors,  does 
not  discharge  it.     The  debt  due  to  Mr.  Garrison  in  this  case 
has  not  been  discharged. 

I  confess  I  am  unable  to  appreciate  the  argument  intended 
to  show  that  the  application  of  the  rule  just  adverted  to  is 
limited  to  titles  and  securities  executed  by  the  fraudulent 
grantee,  but  has  no  application  to  those  obtained  from  the 
fraudulent  grantor.  It  is  true.  Chancellor  Kent,  in  constru- 
ing a  similar  statutory  provision,  drew  a  distinction  between 
the  rights  acquired  by  a  purchaser  from  the  fraudulent 
grantor  and  those  acquired  by  a  purchaser  from  the  fraud- 
ulent grantee,  holding  that  a  purchaser  from  the  former 
was  entitled  to  the  protection  of  the  statute,  while  a  pur- 
chaser from  the  latter  was  not.     Roberts  v.  Anderson,  3  Johns. 
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Ch.  371.  But  on  ai»i>cal,  tliis  view  was  repudiated  (18  Johns. 
515),  it  being  held  hy  tlic  court  of  errors  and  appeals  that  a 
purchaser  from  either  was  within  the  protection  of  the 
statute.  And  that  is  the  rule  in  ibrce  in  this  state.  Phelps 
V.  Morrison,  10  C.  E.  Or.  538.  The  limitation  contended  for 
would  render  the  rule  nuijatorv  as  a  principle  of  justice,  and 
80  shorten  the  arm  of  the  law  that  it  would  he  impossible  to 
do  justice  in  many  cases. 

The  great  purpose  of  the  rule  is  to  give  the  courts  power 
to  reclaim,  for  the  Ijenefit  of  creditors,  all  the  property  of  a 
debtor  aliened  in  fraud  of  their  rights,  regardless  of  who 
may  happen  to  hold  it,  when  reclamation  can  be  effected 
without  injustice  or  injury  to  an  innocent  person.  Whether 
the  avails  of  the  fraud  arc  held  by  the  verulecs  of  the  fraud- 
ulent grantee  or  the  fraudulent  grantor,  is  a  matter  of  no 
siiT;nificance  whatever.  Creditors  have  a  right  to  have  them 
secjuestered  for  their  benetit,  no  nuitter  who  holds  them, 
unless  their  right  is  encountered  by  a  right  founded  in  a 
superior  equity.  Paying  for  thcni  l)y  the  mere  "surrender 
of  a  debt  due  by  one  of  the  fraud-doers,  does  not  give  such 
ri<:jht.  To  divest  the  right  of  a  purchaser  who  pays  in  this 
mode,  merely  puts  him  back  where  he  was  before  liis  pur- 
chase. His  claim  remains  intact  against  his  debtor.  He  is 
not  harmed,  but  simply  remitted  to  his  original  position. 
And  it  seems  he  will  be  sent  back  there,  even  if  he  is  put 
in  a  position  less  fortunate  than  that  he  occupied  originally. 
Justice  Potts,  in  Oicen  v,  Arvis,  declared,  and  his  declaration 
is  quoted  approvingly  by  the  justice  who  pronounced  the 
judgment  of  the  court  of  errors  and  appeals  in  National 
Bank  of  the  3IetropoUs  v.  Sprague :  "  Tliat  the  debtor  subse- 
quently, in  pursuance,  as  he  says,  of  his  intention  at  the 
time  of  the  conveyance,  assigned  the  mortgage  to  a  portion 
of  his  creditors,  does  not  purge  the  fraud.  If  the  creditors 
who  accepted  the  compromise  offered  them  have  been 
thereby  placed  in  an  unfortunate  position,  it  is  to  be  regret- 
ted; but  we  might  as  well  repeal  the  statute  of  frauds 
entirely  as  to  permit  it  to  be  thus  evaded."     So  far  as  Mr. 
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Garrison's  title  to  the  mortgage  depends  on  the  surrender  of 
a  pre-existing  debt,  it  is  clear  it  is  without  equity  against 
creditors  and  cannot  be  upheld. 

But  he  is  a  purchaser  for  value  to  the  extent  of  $102.62. 
It  is  undisputed  that  he  paid  that  sum  on  the  transfer  of  the 
mortgage.  He  has  a  right,  therefore,  to  hold  it  for  that 
amount  if  he  purchased  without  notice  of  its  true  eliaractcr. 
A  person  who  deals  in  the  avails  of  a  scheme  to  defraud 
creditors,  to  keep  what  he  gets,  must  not  only  pay  for  it, 
but  he  must  be  innocent  of  any  purpose  to  further  the 
fraud,  even  to  protect  himself  Actual  notice  need  not  be 
shown.  If  the  purchaser  has  before  him,  at  the  time  of  his 
purchase,  facts  and  circumstances  from  which  a  fraudulent 
intent,  either  past  or  present,  on  the  part  of  the  vendor,  is  a 
natural  and  legal  inference,  or  such  facts  or  circumstances 
of  suspicion  as  would  naturally  prompt  a  prudent  mind  to 
further  inquiry  and  examination,  which,  if  pursued,  would 
lead  necessarily  to  a  discovery  of  tlie  corrupting  facts,  lie  is 
chargeable  with  notice.  Tantnia  v.  Green,  6  C.  E.  Gr.  364. 
A  person  who  willfully  closes  his  eyes  to  avoid  seeing  what 
he  believes  he  would  sec  if  he  kept  them  open,  must  be  con- 
sidered to  have  seen  what  any  man  with  his  eyes  open  would 
have  seen.  Did  Mr.  Garrison,  at  the  time  he  negotiated  the 
purchase  of  this  mortgage,  have  notice  that  his  assignor  was 
insolvent  at  the  time  he  and  his  son  perfected  the  scheme  of 
which  tl^is  mortgage  formed  a  part?  This  is  the  only  mate- 
rial question  on  this  branch  of  the  case.  The  mortgage 
declared  its  purpose  on  its  face.  The  fact  that  the  sum 
secured  did  not  bear  interest  for  a  year,  and  that  part  of  the 
principal  was  not  payable,  and  therefore  not  available  for  a 
period  of  eight  years  after  its  date,  gave  unmistakable  evi- 
dence of  its  purpose  to  any  person  who  knew  that  it  was  a 
step  in  a  scheme  by  which  an  insolvent  debtor  had  trans- 
ferred all  his  tangible  property  to  his  son,  who  was  without 
means,  and  who,  with  his  wife,  up  to  the  time  of  the  execu- 
tion of  the  mortgage,  had  lived  as  members  of  his  father's 
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family.      Notice  of  insolvency,  under  such  circumstances, 
was  notice  of  the  corrupt  purpose  of  the  arrangement. 

Mr.  Garrison  lived  near  the  debtor,  only  two  or  three 
miles  distant,  near  enough  to  hear  all  the  gossip  which  such 
a  complete  surrender  of  the  debtor's  property  to  his  eon 
would  be  likely  to  provoke.  lie  says  he  thougbt  bis  debtor 
was  able  to  pay  all  bis  debts,  and  yet  he  held  tiiree  notes 
against  him,  one  of  8300  and  two  of  $500  each,  upon  which 
no  interest  had  been  paid  for  over  five  years.  Wben  he 
received  the  assignment  the  interest  on  his  debt  exceeded 
one-tbird  of  its  prineipal  sum.  It  rarely  hap])ens  that  a 
creditor,  who  desires  tbe  payment  of  bis  debt  at  all,  extends 
such  extraordinary  in<lulgen('e  to  a  solvent  debtor.  If  the 
debtor  is  insolvent,  tbe  creditor  waits  because  he  must,  but 
not  if  the  debtor  is  able  to  pay.  Delay  in  the  payment  of 
interest  is  always  regarded  as  evidence  of  pecuniary  embar- 
rassment and  weakness,  and  wben  it  spans  a  period  of  over 
live  years  it  would  seem  to  approach  such  a  complete  dem- 
onstration of  insolvency  as  to  dissipate  all  hopes  and  doubts 
upon  the  subject.  No  persons  are  more  disturbed  by  such 
evidence  tban  tbe  class  to  wbich  tbe  creditor  in  this  instance 
belongs.  He  is  neither  a  careless  nor  improvident  person. 
It  cannot  be  doubted  his  debtor's  delay  prodticed  anxiety 
and  provoked  inquiry.  Indifference  to  his  debtor's  pecuniary 
situation,  would,  under  the  circumstances,  have  evinced 
extreme  folly.  Mr,  Garrison  cannot  be  accused  of  folly,  nor 
an  unnatural  indifference  to  what  deeply  concerned  him. 
He  must  be  presumed  to  bave  exercised  that  degree  of 
watchfulness  over  the  pecuniary  condition  of  his  debtor 
which  a  man  of  ordinary  prudence,  in  his  situation,  with 
bis  inducements  and  opportunities,  would  have  done.  I 
think,  therefore,  he  is  chargeable  with  knowledge  of  his 
debtor's  actual  condition.  If  he  was  ignorant,  it  w^as  the 
result  of  design.  I  am  glad  to  believe  be  spoke  truthfully 
wben  he  said  be  thought  his  debtor  would  be  able  to  pay 
all  bis  debts,  but  it  is  obvious  his  opinion  was  founded 
rather  on  bis  hopes  than  on  the  facts.     According  to  the 
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facts,  his  hopes  were  mere  illusions.  He  took  the  mortgage, 
in  m'y  opinion,  with  knowledge  of  such  facts  and  circum- 
stances as  strips  him  of  all  equity  against  the  complainant. 
The  conveyances  made  by  the  father  to  the  son,  and  the 
mortgages  m^ade  by  the  son  to  the  father,  and  to  the  father 
and  mother,  as  well  as  the  mortgage  ma<le  by  the  son  to 
Mr.  Cortright  and  others,  and  the  assignment  to  Mr.  Garri- 
son, will  be  declared  void  against  the  complainant,  and  the 
amount  due  on  her  judgment,  together  with  the  costs  of  this 
suit,  will  be  charged  against  the  lands. 


Robert  McCullough 

V. 

The  Merchants  Loan  and  Trust  Company. 

1  An  officer  of  a  corporation,  under  whose  management  it  has 
become  insolvent,  is  not  a  proper  person  to  be  appointed  its  receiver. 

2.  The  power  which  creates  a  receiver  may,  at  any  time,  put  an  end 
to  his  functions,  but  it  ought  not  to  do  so  except  for  cause. 

3  Where  an  officer  of  a  corporation  has  been  appointed  its  receiver, 
and  it  appears  proper  that  his  conduct,  as  such  officer,  should  be  inves- 
tigated, to  ascertain  whether  he  has  not  obtained  an  advantage  which 
he  ought  not  to  be  permitted  to  retain  sufficient  cause  for  removal 
exists. 

Application  to  remove  receiver,  heard  on  petition  and 
answer. 

Mr.  Hamilton  Wallis,  for  motion. 
3fr.  Socrates  TuttU,  contra. 

The  Vice-Chancellor. 

This  is  an  application  to  remove  a  receiver  appointed  to 
wind  up  an  insolvent  corporation.     The  petitio.i  charges  the 
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receiver  with  fraud  iiiul  uegleet  of  <Uity.  Some  of  tlie 
charges  are  admitted,  others  are  explained,  and  others  still 
are  denied.  Those  imputing  fraud,  except  such  parts  of 
them  as  are  admitted,  must  be  jtut  out  of  view.  Xo  man 
should  be  convicted  of  fraud  except  upon  satisfactory  proof, 
and  after  having  been  afforded  a  full  opportunity  to  meet 
the  incriminating  evidence. 

The  person  sought  to  be  removed,  having  been  one  of  the 
directors  of  this  corporation  at  the  time  of  its  suspension, 
was,  according  to  the  general  rule,  not  a  proper  person  to 
be  appointed  receiver.  High  on  Jiec''rs,  §  72;  Frechohters 
of  Middlesex  Co.  v.  State  Bank,  1  Sew.  166.  'i'lic  reason 
of  the  rule  is  obvious  :  A  person  who  eannot,  with  the  aid 
of  others,  manage  a  business  successfully,  is,  as  a  general 
rule,  unfit  to  wind  it  up  alone.  For  this  reason  the  court 
at  first  refused  to  apixtint  the  ])erson  whose  expulsion  from 
office  is  now  asked,  and  tliis  determination  was  adhered  to 
until  his  appointment  was  urgently  solicited  by  nearly  all 
the  creditors  and  stockholders. 

When  a  corporation  becomes  insolvent,  the  court,  by 
authority  of  law,  takes  possession  of  its  assets  for  the  benefit 
of  creditors  and  stockholders,  and,  through  the  instru- 
mentality of  an  officer  of  its  own  creation,  converts  them 
into  money  and  distributes  them.  The  court  confers  his 
functions,  and  may  put  an  end  to  them  wdienever  it  deems 
it  expedient  to  do  so  {Bev.  p.  191,  §  79),  but  like  all  other 
judicial  action  resting  in  discretion,  its  exercise  should 
always  be  grounded  in  some  consideration  of  justice  or  con- 
venience. It  should  never  be  exercised  capriciously  nor 
arbitrarily,  but  only  for  cause.  It  might  be  difficult,  if  not 
impossible,  to  say  what  will  be  esteemed  sufficient  cause  in 
every  imaginable  case,  but  it  may  be  said  generally,  if  the 
receiver  w-as  an  ofiicer  of  the  corporation  at  the  time  it 
became  insolvent,  and  it  appears  proper  that  his  conduct,  as 
such  officer,  should  be  investigated,  to  see  whether  he  has  not 
obtained  a  benefit  or  advantage  which  in  equity  he  ought 
not  to  be  permitted  to  retain,  sufficient  cause  for  his  removal 
exists. 
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I  think  sufficient  cause  has  been  shown  in  this  case.  The 
doors  of  this  bank  were  closed  on  the  7th  day  of  July  last, 
and  were  not  opened  afterwards  for  the  transaction  of  busi- 
ness. The  next  day  was  Sunday,  a  day  usually  free  from 
the  duties  and  cares  of  business,  and  devoted  by  most  of  the 
people  of  this  state  to  religious  worship,  yet  it  appears,  by 
the  answer  of  the  receiver,  that  on  that  day,  without  the 
slightest  previous  indication  of  weakness,  it  became  publicly 
known,  in  some  unexplained  way,  that  this  bank  was 
insolvent.  Px'oceedings  for  the  appointment  of  a  receiver 
were  instituted  early  the  next  morning.  On  the  Friday  and 
Saturday  preceding,  the  receiver  transferred  $4,090,  stand- 
ing to  his  individual  credit  on  the  books  of  the  bank,  to  a 
firm  of  which  he  was  a  member,  in  payment  of  their  debt 
to  the  bank,  more  than  two  weeks  overdue.  The  effect  of 
this  transfer,  if  it  is  allowed  to  stand,  is  to  give  the  receiver 
a  preference  over  the  other  creditors.  If  he  had  actual 
knowledge  of  the  insolvency  of  the  bank  at  the  time  it  was 
made,  it  is  admitted  his  act  was  a  fraudulent  breach  of 
duty.  lie  cannot  be  permitted  to  use  his  official  position,  or 
the  knowledge  he  obtains  by  means  of  it,  to  injure  and 
defraud  his  cestais  que  trust.  He  denies  knowledge.  He  says 
he  was  ignorant  of  the  condition  of  the  l)ank.  It  was  his 
duty  to  know.  He  was  put  there  for  that  purpose.  I  think 
it  may  be  very  properly  questioned,  whether  he  can  hold, 
against  those  whose  interests  he  was  bound  to  guard  and 
protect,  an  advantage  he  admits  he  gained  by  a  neglect  of 
duty.  Ignorance  of  what  it  is  the  duty  of  an  officer  or 
trustee  to  know  ought  not  to  be  allowed  to  give  him  a  posi- 
tion of  greater  personal  advantage  than  he  would  have  held 
if  he  had  done  his  duty  faithfully.  The  position  of  the 
receiver  is  this  :  If  he  had  done  his  duty  as  a  director  of  this 
corporation,  he  would  be  bound  to  refund  this  money,  but 
as  he  did  not  do  it,  he  may  retain  it.  The  soundness  of 
this  position,  I  think,  ought  to  be  disputed.  The  right  of 
the  receiver  to  retain  his  preference,  against  the  other  credit- 
ors, should  be  the  subject  of  investigation,  and  perhaps  he 
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should  not  be  allowed  to  retain  it  until  his  right  has  been 
sanctioned  by  a  judicial  determination.  This  cannot  be 
done  properly,  so  long  as  he  remains  in  oliice.  For  this 
reason  I  am  of  opinion  he  should  be  removed,  and  another 
person  be  appointed  to  the  office. 


Israel  Thornal  and  wife 

V. 

Executors  of  Jeremiah  C.  Force. 

1.  Generally,  a  will  must  be  read  as  speaking  from  the  time  it  takes 
effect,  and  not. from  its  date,  unless  its  language,  by  a  fair  construction, 
indicates  a  contrary  intention. 

2.  Where  a  testator  directs  that  a  legacy  given  to  his  married 
daughter  shall  be  payable  when  she  is  left  a  widow,  and  it  is  clear  the 
object  in  deferring  payment  was  to  prevent  her  husband,  living  at  the 
date  of  the  will,  but  who  dies  in  the  testator's  life-time,  from  getting 
control  of  her  legacy,  the  legacy  will  be  payable  when  the  estate  is 
ready  for  distribution,  though  she  married  again  in  her  father's  life- 
time and  has  a  husband  living  when  she  claims  payment. 


On  final  hearing,  ex  parte,  on  bill  and  proofs. 
Mr.  A.  V.  Schenck,  for  complainant. 

The  Vice -Chancellor. 

This  is  a  suit  for  a  legacy.  The  complainant  grounds  her 
claim  on  the  following  clause  of  her  father's  will  : 

"  I  give  all  the  residue  of  my  estate,  not  otherwise  disposed  of,  to 
my  daughters,  [here  follow  the  names  of  his  two  unmarried  daughters 
and  of  six  married  daughters,  each  married  daughter  being  described 
as  the  wife  of  her  husband,  after  this  example:  'Georgiana,  wife  of 
John  B.  Williams,']  to  be  equally  divided  between  them,  share  and 
share  alike ;  and  I  do  hereby  order  and  direct  my  executors,  the  sur- 
vivors and  survivor  of  them,  to  put  the  shares  or  portions  of  my  estate 
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herein  given  to  my  daughters  Elizabeth  Ann  Payne,  Susan  M.  Craig, 
Josephine  L.  McCormick  and  Georgiana  Williams,  at  interest,  secured 
safely,  and  to  pay  the  interest  to  my  said  daughters,  respectively, 
annually;  and  in  case  either  or  any  of  my  said  four  daughters 
should  be  left  a  widow  or  widows,  then  and  in  that  case  I  order  and 
direct  my  executors,  the  survivors  or  survivor  of  them,  to  pay  to  such 
daughter  or  daughters  so  left  a  widow  or  widows,  the  principal  of  her 
or  their  share  or  shares,  with  the  interest  that  may  be  due  thereon." 

The  will  was  executed  February  28th,  1866;  the  com- 
plainant's husband,  John  B.  Williams,  died  Aus^ust  1st, 
1868;  she  married  her  present  husband  April  15th,  1872, 
and  the  testator  died  September  1st,  1873. 

The  complainant  contends  that  the  event  on  which  her 
leo-acy  was  to  be  payable  has  occurred,  and  that  she  is  there- 
fore entitled  to  it.     The  gift  is  made  to  her  as  the  "  wife  of 
John  B.  Williams,"  and,  in  the  direction  to  invest  her  share, 
she   is   described    as   the    testator's   daughter   "Georgiana 
Williams."     Had  she  remained  unmarried  up  to  the  time 
of  her  father's  death,  it  is  clear  her  share  would  have  been 
payable  when  the  estate  was  ready  for  distribution.     The 
condition  on  which  it  is  payable  is,  that  she  shall  be  left  a 
widow.     The  widow  of  whom  ?     The  person  who  was  her 
husband  when  the  will  was  made,  or  of  such   person  as 
might  subsequently  become  her  husband?    Generally,  a  will 
must  be  read  as  speaking  from  the  time  it  takes  effect,  and 
not  from  its  date,  unless  its  language,  by  fair  construction, 
indicates  a  contrary  intention.     Here  the  legatee  is  spoken 
of  as  the  wife  of  a  husband  living  at  the  date  of  the  will ; 
her  share,  as  his  wife,  is  directed  to  be  invested,  and  when 
she  is  left  a  widow,  by  his  death,  the  principal  is  ordered  to 
be  paid  to  her.     At  the  date  of  the  will  the  testator  had  six 
married  daughters ;  the  shares  of  two  of  them  are  ordered 
to  be  paid  to  them,  and  those  of  the  other  four  are  ordered 
to  be  invested,  and   the   principal    paid   to  them  as  they 
respectively  become  widows.     A  distinction  is  made.     Its 
purpose  is  obvious.     The  testator  intended  to  prevent  the 
husbands  of  the  four  from  getting  control  of  their  wives' 
shares  of  his  estate.     It  was  a  discrimination  against  the 


222  CASES  IN  CHANCERY.  [29  Eq. 

Gale's  executors  v.  Morris. 

persons  who  were  then  the  husbands  of  the  four,  and  could 
not  have  liad  reference  to  the  persons  who  might  thereafter 
liold  that  rehition,  for  the  right  to  the  possession  of  the 
principal  occurred  on  being  left  a  widow,  not  on  condition 
that  she  remained  so.  In  view  of  these  considerations,  it 
appears  to  me  to  be  quite  clear  that  the  testator  intended 
his  daughter  Georgiana  should  only  be  deprived  of  the  pos- 
session of  her  share  so  long  as  there  was  any  danger  that 
the  person  who  was  her  husband  at  the  date  of  the  will 
might  get  control  of  it,  but  when  that  was  removed,  by  his 
death,  it  should  be  paid  to  her.  The  discrimination  was  not 
against  the  legatee,  but  against  the  person  who  happened  to 
be  her  husband  at  the  date  of  the  will. 

Under  this  construction  the  complainant  is  entitled  to  the 
principal  of  her  legacy. 


Executors  of  Joun  B.  Gale,  deceased, 

V. 

De  Witt  C.  Morris. 

1.  An  equitable  mortgage  may  arise  from  non-payment  of  purchase 
money,  a  deposit  of  title-deeds,  or  an  unsuccessful  attempt  to  make  a 
valid  mortgage  deed. 

2.  A  person  who  acquires  a  legal  title,  with  notice  that  the  equitable 
title  is  in  some  other  person  than  his  grantor,  will  be  decreed  to  hold 
the  legal  title  for  the  benefit  of  the  equitable  owner. 

3.  A  deed  or  mortgage  may  be  reformed  against  a  subsequent  pur- 
chaser or  mortgagee  who  acquires  his  rights  with  notice  of  the  equities 
of  the  person  seeking  reformation. 

4.  Constructive  notice,  flowing  exclusively  from  matters  of  record, 
can  never  be  construed  to  be  more  extensive  than  the  facts  stated  on 
the  record. 


On  final  hearing  on  bill,  answer  and  proofs. 
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Mr.  Joseph  B.  Alward,  for  complainants. 
Mr.  Peter  Bentley^  for  defendant. 

The  Vice-Chancellor. 

This  suit  has  two  objects,  first,  to  reform  the  mortgage 
on  which  it  is  founded  so  as  to  raise  the  estate  conveyed  by 
it  from  a  life-estate  to  a  fee;  and,  second,  to  condemn  the 
mortgaged  premises  to  sale  for  the  payment  of  the  mortgage 
debt.  The  mortgagor  admits  he  agreed  to  mortgage  the 
fee,  and  that  the  conveyance  of  a  less  estate  was  a  mistake. 
As  between  the  original  parties  this  disposes  of  the  question 
of  reformation.  The  complainants  are  entitled  to  a  decree 
making  the  mortgage  conform  to  the  intention  of  the  parties 
to  it.  The  dispute  in  the  case  is  between  the  complainants 
and  a  second  encumbrancer  whose  mortgage  embraces  the 
fee.  She  insists,  while  it  is  entirely  equitable  the  complain- 
ants' mortgage  should  be  reformed  against  the  mortgagor, 
no  decree  should  be  made  affecting  her  rights. 

The  complainants'  mortgage  is  for  $12,000,  bears  date 
May  20th,  1873,  and  was  recorded  the  same  day,  and  that 
of  the  defendant  is  for  $4,000,  and  bears  date  December 
27th,  1875.  Both  were  drawn  by  and  executed  before  the 
father  of  the  mortgagor,  who  is  a  member  of  the  bar  of  New 
York.  The  complainants  loaned  the  money  for  which  theirs 
was  given  at  the  time  of  its  execution,  and  that  of  the  defend- 
ant was  given  to  secure  a  pre-existing  debt.  The  defendant 
was  informed  by  the  mortgagor's  father,  when  her  mortgage 
was  delivered,  that  the  mortgaged  premises  were  then  con- 
sidered to  be  worth  $30,000 ;  that  they  were  already  subject 
to  a  mortgage  of  $12,000,  held  by  the  complainants,  and  that 
hers  would  be  subsequent  to  that.  The  funds  loaned  by  the 
complainants  were  held  by  them  as  the  executors  of  John 
B.  Gale,  deceased,  and  the  mortgage  was  made  to  them  in 
their  representative  capacity.  In  preparing  it  the  draughts- 
man erased  the  word  "  heirs,"  wherever  it  was  used  in  the 
printed  form  to  designate  the  heirs  of  the  mortgagees,  and 


224  CASES  IN  CHANCERY.  [29  Eq. 

Gale's  executors  v.  Morris. 

substituted  "  successors."  His  object,  he  says,  was  to  cast 
the  fee  upon  such  persons  as  might  thereafter  succeed  the 
complainants  as  the  representatives  of  tlie  testator.  The 
proofs  do  not  show  whether  the  complainants'  mortgage 
was  recorded  in  full,  or  merely  an  abstract  of  it. 

It  is  clear  the  complainants  liave  no  legal  mortgage  upon 
the  fee.  Their  right  to  relief  against  the  resisting  defend- 
ant depends  entirely,  in  my  judgment,  upon  their  ability  to 
establish  two  propositions:  first,  that  by  their  contract  with 
the  mortgagor  they  became  mortgagees  in  equity  of  the  fee; 
and,  second,  that  the  defendant  took  her  mortgage  with 
notice  of  their  equities. 

An  equitable  mortgage  will  arise  from  the  non-payment 
of  purchase-money  (1  Hill,  on  Mortg.  660) ;  and  it  may  also 
be  created  by  a  deposit  of  title-deeds  {Griffin  v.  Griffin^  3  C 
E.  Gr.  104 ;  Brewa-  v.  Marshall,  4  C.  E.  Gr.  537) ;  but  a 
mere  parol  promise  to  make  a  mortgage  for  money  lent 
will  not  create  a  lien.  4  Kent's  Com.  154.  It  has  also  been 
held  that  an  equitable  mortgage  may  be  created  by  an 
unsuccessful  attempt  to  make  a  valid  mortgage  deed,  or  to 
appropriate  specific  property  to  the  discharge  of  a  particular 
debt.  2  Story's  Eq.  Jar.  §  1020,  note,  referring  to  Peckham 
V.  HaMock,  36  III.  38,  and  McClurgv.  Phillips,  A^  Miss.  315; 
Lead.  Cas.  in  Eq.  (4  Am.  ed.)  954.  The  soundness  of  this 
view  seems  to  have  been  recognized,  by  the  court  of  errors 
and  appeals  in  Wheeler  v.  Kirtland,  9  C.  E.  Gr.  552.  The 
infirmity  sought  to  be  cured  in  that  case  was  identical  with 
that  existing  in  this  mortgage,  but  there  being  no  proof 
showinsr  that  it  had  been  as^reed  tlie  mortgage  should 
embrace  the  fee,  the  court  declined  to  discuss  how  far  an 
equitable  lien  might  be  established  against  creditors,  but  it 
was  distinctly  declared  that  an  equitable  mortgagee  who 
pays  full  consideration  when  his  mortgage  is  given,  is  enti- 
tled in  equity  to  be  regarded  as  a  bona  fide  purchaser.  And 
it  would  seem  to  be  entirely  clear,  under  the  rule  so  mani- 
festly just  established  in  Phelps  v.  Morrison,  10  C.  E.  Gr. 
538,  that  a  mortgagee  who  loans  his  money  in  good  faith, 
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upon  a  mortgage  utterly  worthless  as  a  deed,  because  exe- 
cuted by  a  wife  alone,  will  be  entitled  to  the  protection  against 
creditors  granted  to  a  bona  fide  purchaser  or  mortgagee  by 
the  fifteenth  (formerly  the  sixth)  section  of  the  statute  of 
frauds  {Rev.  p.  447).  The  distinguishing  doctrine  of  that  case 
is,  that  it  puts  equitable  titles  on  an  equality  with  legal  titles, 
and  declares  that  the  right  shall  be  protected  regardless  of 
mere  matters  of  form.  Had  the  complainants  been  pur- 
chasers of  the  fee  for  full  value,  and  had  the  defendant  sub- 
sequently accepted  her  mortgage  with  express  notice  of  the 
conveyance,  though  without  information  as  to  the  quantity 
of  the  estate  conveyed,  it  is  obvious,  I  think,  her  present 
contention  in  that  condition  of  affairs  would  be  so  glaringly 
unjust  as  to  be  unworthy  of  consideration  in  a  court  of  con- 
science. The  difference  between  the  fallacy  of  her  present 
contention  and  that  in  the  case  supposed,  rests  rather  in 
the  prominence  with  which  it  stands  out  in  one  case  and 
not  in  the  other,  than  in  principle.  In  my  view,  according 
to  both  authority  and  principle,  the  complainants  are  mort- 
gagees in  equity  of  the  fee  of  the  mortgaged  premises. 

This  brings  us  to  the  question,  Did  the  defendant  accept 
her  mortgage  with  notice  of  the  complainants'  equities  ? 
There  can  be  no  doubt  about  the  effect  of  such  notice. 
Justice  will  not  permit  a  person  acting  with  full  knowl- 
edge of  the  true  situation,  to  hold  against  another  a  hard 
advantage  he  has  obtained  on  a  point  of  strict  law.  A  deed 
may  "be  reformed  against  a  subsequent  purchaser  or  mort- 
gagee who  acquires  his  rights  with  notice  of  the  infirmity 
sought  to  be  cured.  Rutgers  v.  Kingshnd,  3  Hal.  Ch.  178; 
S.  C.  on  appeal,  lb.  658.  Where  the  equitable  and  legal 
titles  to  land  are  held  by  different  persons,  a  purchaser  of 
the  legal  title,  who  purchases  with  knowledge  of  the  rights 
of  the  equitable  owner,  will  be  decreed  to  hold  the  legal 
title  for  the  equitable  owner,  and  may  be  required  to  convey 
to  him.  If  he  pays  anything  for  it,  with  notice  that  the 
equitable  owner  has  already  paid  the  purchase-money 
agreed  upon,  he  will  be  compelled  to  convey  without  reim- 
15 
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bursement.  WeUcr  v.  Bolason,  2  C.  E.  Gr,  13.  Having 
expended  liie  money  for  a  thing  he  knew  had  been  pur- 
chased and  }>aid  for  by  anotlier,  he  can  make  no  just  claim 
to  indemnity.  Such  a  claim  could  not  be  sanctioned  with- 
out giving  at  least  partial  eft'ect  to  his  meditated  wrong.  In 
order  to  do  justice,  the  court  will  exert  its  power  in  aid  of 
equitable  rights,  even  to  the  extent  of  enjoining  the  devisees 
of  a  mortgagor  from  taking  advantage  of  a  clear  mistake, 
whereby  less  land  was  conveyed  than  the  parties  intended, 
and  that,  too,  after  it  is  impossible  to  correct  the  mistake 
in  consequence  of  the  sale  of  the  mortgaged  premises  under 
a  foreclosure.  Waldron.  v.  Letson,  2  McCart.  126.  If  merely  an 
abstract  of  complainants'  mortgage  was  recorded,  the  record 
would  not  show  what  estate  was  granted,  the  statutory 
direction  being  simply  that  the  "  names  of  the  mortgagor 
and  mortgagee,  the  date  of  the  •  mortgage,  the  mortgage 
money  and  whcu  payable,  and  the  descrii)tion  and  bounda- 
ries of  the  land,"  shall  be  entered.  [Bee.  p.  705,  §  17.)  And 
if  it  was  recorded  in  full  the  record  would  atibrd  notice  of 
nothing  beyond  what  its  terms  import,  Wilson  v.  Kwg,  12 
C.  E.  Gr.  374;  Farmers  Bank  v.  Bromon,  14  Mich.  361.  A 
complete  transcription  of  this  mortgage  on  the  record  would 
merely  have  shown  that  it  conveyed  a  life-estate.  If  the  case 
stood  simply  on  such  notice  as  must  be  imputed  to  the  defend- 
ant by  force  of  the  registry  acts,  Wilson  v.  King  would  be 
an  adjudication  directly  in  point,  and  unquestionably  fatal 
to  the  complainants'  claim.  It  is  undoubtedly  true,  as  is 
declared  in  that  case,  that  mere  constructive  notice  of  the 
existence  of  a  mortgage,  with  no  notice  of  the  estate  con- 
veyed by  it,  will  not  be  notice  that  the  mortgage  embraces 
a  fee,  when,  by  its  terms,  it  conveys  only  a  life-estate.  Con- 
structive notice,  flowing  exclusively  from  matters  of  record, 
can  never  be  construed  to  be  more  extensive  or  broader 
than  the  facts  stated  on  the  record. 

The  rule  laid  down  in  Wilson  v.  King^  I  understand  to  be 
this  :  That  where  knowledge  is  imputed  to  a  person  by 
mere  force  of  law,  without  evidence  of  actual  knowledge,  he 
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can  only  be  held  to  know  what  the  record  shows,  and  not 
what  it  does  not  show.  But  in  this  case  the  proof  shows 
actual  notice  as  extensive  and  full  as  language  could  convey 
it.  The  defendant  was  told,  before  the  delivery  of  her  mort- 
gage, that  the  complainants  held  a  prior  mortgage  for 
$12,000,  and  that  her's  would  be  subsequent  to  that.  This 
was  a  plain  notification  that  the  complainants'  mortgage 
was  understood  to  embrace  the  same  quantity  of  estate  that 
her's  did — for  her  lien  was  to  stand  subsequent  to  that  of 
the  complainants' — and  that  she  took  the  |>ledge  of  this 
property  for  her  debt,  subject  to  a  prior  pledge  to  the  com- 
plainants for  their  debt.  She  knew  it  was  the  understand- 
ing of  all  parties  that  her  position  was  to  be  subordinate  to 
that  held  by  the  complainants,  and,  having  taken  it  with 
such  knowledge,  equity  will  not  allow  her  to  dislodge  the 
complainants  and  usurp  their  position.  Full  actual  notice 
is  the  feature  of  this  case,  which,  both  in  reason  and  justice, 
distinguishes  it  most  conspicuously  from  Wilson  v.  King,  and 
renders  the  rule,  justly  applied  in  that  case,  inapplicable  to 
this.  It  is  true  an  attempt  was  made  in  that  case  to  show 
actual  notice,  but  the  proof  was  manifestly  insufficient,  and 
the  complainants'  case,  therefore,  stood  exclusively  on  such 
notice,  and  such  only,  as  was  given  constructively  by  the 
fact  of  registry.  Actual  notice  did  not  exist,  and  the  notice 
given,  constructively,  by  the  record,  was  of  a  mortgage  on 
a  life-estate  only.  The  mortgage  in  that  case  was  recorded 
in  full,  for  the  Chancellor  says  :  '*  The  mortgage,  by  its 
record,  purported  to  convey  only  an  estate  for  the  life  of  the 
mortgagee."  Here  actual  notice  of  a  prior  mortgage, 
together  with  a  plain  warning  to  the  defendant  that  the 
mortgage  to  be  made  to  her  would  be  subject  to  that,  is 
conclusively  proven.  Viewed  in  the  most  favorable  light  to 
the  defendant,  this  notice  was,  unquestionably,  amply  suffi- 
cient to  put  upon  her  the  duty  of  inquiry,  and  to  render  her 
chargeable  with  all  she  would  have  learned  by  doing  her 
duty.  It  is  not  necessary  to  show  the  defendant  knew  there 
was  a  mistake — at  the  time  she  took  her  mortgage  no  one 


228  CASES  IN  CHANCERY.  [29  Eq. 

Silsby  V.  Trotter. 

knew  a  mistake  had  been  made — it  is  sufficient  to  show  she 
knew  a  prior  mortgage  had  been  given  to  the  comphiinants, 
wliicli,  by  the  understanding  of  the  parties,  was  to  have 
priority  over  hers. 

In  my  judgment,  the  fact  is  fully  established  that  the 
defendant  took  her  mortgage  with  full  notice  of  the  com- 
plainants' equities,  and  they  are,  therefore,  entitled  to  a 
decree  of  reformation  against  all  the  defendauta. 


JouN  Silsby 

V. 

Charles  W.  Trotter. 


1.  A  contract  simply  giving  a  right  to  take  ore  from  a  mine,  no 
nterest  or  estate  being  granteil,  merely  confers  a  license. 

2.  Under  such  licenses  the  licensee  acquires  no  right  to  the  ore  until 
he  separates  it  from  the  freehold. 

3.  If  a  mining  license  is  coupled  with  an  interest  growing  out  of 
expenditures  made  by  the  licensee  pursuant  to  its  requirements,  it  is 
not  revocable  at  the  pleasure  of  the  licensor. 

4.  When  a  license  merely  gives  the  licensee  a  right  to  dig  and  take 
ore,  it  is  not  exclusive  of  the  licensor,  but  he  may  take  ore  from  the 
same  mine,  at  the  same  time,  and  grant  permission  to  others  to  do  so. 

5.  But  an  exclusive  right  may  be  conferred  by  license,  and  where  it 
clearly  appears,  even  by  implication,  that  it  was  the  mutual  design  of 
the  parties  to  make  it  exclusive,  it  will  be  held  to  be  exclusive. 

6.  A  licensee  who  constructs  a  tunnel  for  mining  purposes,  under 
the  authority  of  his  license,  with  his  own  funds,  for  which  he  is  to  be 
reimbursed  out  of  the  licensor's  share  of  the  profits  of  ore  rained  for 
the  joint  benefit  of  the  licensee  and  licensor,  will  be  held  to  have  an 
exclusive  right  to  the  use  of  the  tunnel,  so  far  as  such  use  is  necessary 
to  enable  him  to  get  the  ore  he  has  a  right  to  take,  provided  he  uses 
reasonable  diligence  in  taking  it. 


On  motion  to  dissolve  injunction,  heard  on  bill,  answer 
and  affidavits. 
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Messrs.  R.  Wayne  ^  Cortlandt  Parker^  for  motion. 
Mr.  Robert  GilcJmst,  contra. 

The  Yice-Chancellor. 

The  dispute  in  this  case  grows  out  of  conflicting  claims 
made  b}^  the  litigants  to  the  use  of  an  adit  or  tunnel  leading 
to  a  deposit  of  frankliuite  ore,  in  Stirling  Hill,  Sussex 
county,  which  both  claim  a  right  to  mine  and  remove  by 
means  of  the  adit  or  tunnel.  Both  parties  derive  their 
rights  from  the  Franklinite  Steel  and  Zinc  Company.  The 
question  of  the  case  is,  What  is  the  extent  of  the  rights  of 
the  respective  parties  in  the  adit  or  tunnel  ?  The  defend- 
ant's rights  arise  out  of  the  following  contracts:  On  the 
28th  of  April,  1874,  the  Franklinite  Steel  and  Zinc  Com- 
pany, by  writing,  gave  the  defendant,  Mr.  Trotter,  the  right 
and  privilege,  for  seven  years  from  that  date,  to  enter 
into  and  upon  the  lands  containing  the  ores  which  both  par- 
ties claim  a  right  to  dig  and  take,  for  the  purpose  of  mining 
and  taking  therefrom  ten  thousand  gross  tons  of  carbonate 
of  zinc,  silicate  of  zinc  and  red  oxide  of  zinc,  at  least  one- 
seventh  of  the  whole  quantity  to  be  mined  and  taken  in 
each  year.  Mr.  Trotter  agreed  to  pay  §10  a  ton,  and  also 
to  open  and  work  the  mine  properly,  and  mine  tlie  ores  at 
his  own  cost  and  expense,  but  it  was  further  agreed  that 
such  cost  and  expense  should  be  deducted  from  the  price  of 
the  ores.  The  agreement  further  provides,  that  the  tools, 
implements  and  property  used  in  opening  and  working  the 
mine  shall  be  the  property  of  the  corporation,  and  that  they 
shall  be  entitled  to  the  possession  of  them  when  Mr.  Trotter 
ceases  to  have  a  right  to  work  the  mine ;  and  that  Mr. 
Trotter's  operations  shall  be  conducted  under  the  direc- 
tion of  a  mining  engineer  selected  by  the  corporation. 
The  corporation  reserves  the  right  to  mine  and  furnish  the 
ores  to  which  Mr.  Trotter  is  entitled,  in  which  case  no 
deduction  for  the  cost  and  expense  of  mining  is  to  be  made 
from  the  price ;  and  they  also  reserve  the  right  to  work  the 
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mine  concurrently  witli  Mr.  Trotter,  when  their  working 
will  not  interfcro  with  his.  It  is  further  stipulated,  that  a 
failure  by  Mr.  Trotter  to  keep  his  covenants  shall,  at  the 
option  of  the  corporation,  work  a  forfeiture  of  his  rights 
under  the  contract. 

By  a  subsequent  contract,  bearing  date  November  4th, 
1875,  Mr.  Trotter  is  given  tlie  right  and  privilege  to  take, 
in  addition  to  the  quantity  specified  in  the  first  contract,  ten 
thousand  tons  of  zinc  ore,  of  the  same  kind  mentioned  in 
that  contract,  and  at  the  same  price ;  and  he  is  also  given 
four  years  additional  time  within  which  to  mine  and  remove 
it,  with  a  proviso  that  he  shall  mine  and  remove  one-fourth 
of  such  additional  (juantity  in  each  of  the  four  additional 
years. 

By  another  contract,  bearing  date  September  1st,  1876, 
Mr.  Trotter  is  given  the  right,  for  the  period  of  one  year 
from  that  date,  to  mine  and  sell,  or  mine  and  manufacture, 
silicate  of  zinc  taken  from  the  mine  and  tunnel,  atid,  as  a 
consideration  for  such  right,  he  agrees  to  keep  accurate 
accounts  of  the  value  of  the  ore,  and  of  the  costs  and 
expenses,  and  ascertain  and  divide  the  profits  equally 
between  the  corporation  and  himself,  and  to  credit  the  cor- 
poration's share  of  the  profits  on  their  portion  of  his  expend- 
itures on  account  of  the  mine.  By  a  recital  in  this  contract, 
the  corporation  admits  the  contract  of  April  28th,  1874,  had 
been  performed  by  Mr.  Trotter,  so  far  as  it  was  practicable 
for  him  to  do  so. 

By  a  further  contract,  bearing  date  September  14th,  1876, 
the  corporation  give  and  grant  unto  Mr.  Trotter  the  right 
and  privilege  of  entering  into  and  .upon  the  same  lands 
described  in  the  first  contract,  and  into,  through  and  from 
either  side  of  the  tunnel  made  by  him  there,  to  mine  and 
take  out  forty  thousand  tons  of  franklinite  ore  ;  and,  in  con- 
sideration of  such  grant,  Mr.  Trotter  binds  himself  to  fur- 
nish all  the  labor  and  capital  necessary  to  mine  and  sell  the 
forty  thousand  tons  of  ore,  to  keep  accurate  accounts  of  his 
transactions,  to  make  an  advance  of  |1,950  to  the  corpora- 
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tion  at  stated  periods,  and  to  ascertain  and  divide  the  profits 
equally  with  the  corporation,  paying  part  of  their  share  to 
them  at  periods  specified,  and  applying  another  part  to  the 
amount  due  to  him  for  the  construction  of  the  tunnel,  and 
to  reimburse  him  for  his  advances. 

It  will  thus  be  seen  that  Mr.  Trotter's  rights  were  :  first, 
to  take  ten  thousand  tons  of  the  three  difierent  kinds  of  zinc 
ore — carbonate,  silicate  and  red  oxide — within  seven  years 
from  April  28th,  1874,  one-seventh,  at  least,  of  the  whole 
quantity  to  be  taken  in  each  year ;  second,  to  take  ten 
thousand  tons  additional,  of  the  same  kinds  of  zinc  ore, 
during  the  four  years  immediately  succeeding  the  expiration 
of  the  seven,  one-fourth  of  the  additional  quantity  to  be 
taken  in  each  of  the  four  years;  third,  to  take  any  quantity 
of  silicate  of  zinc  which  he  could  mine  and  sell,  or  mine  and 
manufacture,  during  a  period  of  one  year  from  September 
1st,  1876 ;  fourth,  to  take  from  either  side  of  the  tunnel 
forty  thousand  tons  of  franklinite  ;  and,  fifth,  to  be  reim- 
bursed for  his  advances  to  the  corporation,  and  to  be  paid 
for  certain  outlays  made  by  him  in  opening  and  working  the 
mine. 

On  the  22d  of  March,  1877,  the  Franklinite  Steel  and 
Zinc  Company  made  a  lease  to  the  complainant,  whereby 
they  granted  and  demised  to  him,  for  a  term  of  twenty-one 
years,  all  the  veins,  lodes  and  beds  of  franklinite  contained 
in,  upon  and  beneath  the  surface  of  the  lands  described  in 
the  contracts  with  Mr.  Trotter,  and  also  in,  upon  and 
beneath  the  surface  of  other  lands,  and  all  the  spurs,  dips 
and  angles  of  said  veins,  lodes  and  beds  of  franklinite  ;  and 
also,  all  their  estate,  right,  title,  interest,  property,  claim 
and  demand  of,  in  and  to  the  same ;  but  the  lessors  expressly 
reserved  rights  and  privileges  of  precisely  the  same  nature 
and  to  the  same  extent  as  are  held  and  possessed  by  Mr. 
Trotter  under  the  contracts  -of  April  28th,  1874,  and  Sep- 
tember 1st,  1876  ;  and  also,  all  the  rents,  issues  and  profits 
which  might  or  should  arise  out  of  the  rights  and  privileges 
80  reserved. 
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Prior  to  the  execution  of  the  lease  to  the  complainant, 
Mr.  Trotter,  under  his  contracts  with  the  corporation,  had, 
in  opening  the  mine,  constructed,  under  the  direction  of  a 
mining  engineer  selected  hy  the  corporation,  the  tunnel  in 
controversy,  at  a  cost,  as  he  claims,  of  over  315,000,  and 
laid  a  railroad  track  upon  its  bed.  It  is  used  as  a  way  to 
and  from  the  mine,  principally  for  the  transportation  of  ore 
from  the  point  where  it  is  se[>arated  from  the  vein  or  deposit 
to  the  i)iace  of  shipment.  It  is  not  the  only  means  of  access 
to  the  mine  ;  in  addition  to  it,  there  is  a  pit  or  hole,  extend- 
ing from  the  surface  to  the  mine,  seventy  feet  in  depth  and 
twenty  by  thin-ty  feet  in  area.  The  complainant  says  this  pit 
or  hole  was  made  several  years  ago  in  mining  franklinite, 
and  is  now  used  for  light  and  air,  and  that  it  would  not  be 
a  practical  way  of  mining  to  raise  ore  through  it. 

On  the  3d  of  May,  1877,  on  a  bill  alleging  that  Mr.  Trot- 
ter was  exercising  his  i)rivileges  slothfiilly  and  inctliciently ; 
that  he  was  not  working  the  mine  nor  using  the  tunnel  to 
the  full  extent  of  their  capacity,  and  that  both  could  be 
operated  much  more  extensively  without  interfering  with 
Mr.  Trotter's  operations ;  that  the  complainant  had  made 
market  for  a  large  quantity  of  franklinite  at  remunerative 
prices,  which  he  would  lose  if  he  was  excluded  from  the 
mine  and  prevented  from  using  the  tunnel ;  that  he  had 
earnestly  but  unsuccessfully  endeavored  to  effect  an  amica- 
ble arrangement  with  Mr.  Trotter,  who,  in  a  spirit  of  mere 
perversity,  had  refused  to  allow  him  to  use  the  tunnel  to  any 
extent  whatever,  an  injunction  was  granted,  enjoining  Mr. 
Trotter  from  preventing  the  complainant  from  using  the 
tunnel  contemporaneously  with  him,  to  such  extent  as 
would  not  interfere  with  him  in  conducting  mining  opera- 
tions similar  in  extent  to  those  theretofore  carried  on  by 
him.  Mr.  Trotter  has  answered  this  bill,  and  now  moves  to 
dissolve  the  injunction. 

The  contracts  merely  grant  a  right  to  take  ore ;  no  estate 
or  interest  is  granted;  and  therefore  they  simply  give  a 
license,  but  it  is  a  license  coupled  with  an  interest  growing 
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out  of  expenditures  made  pursuant  to  its  requirement,  and 
it  cannot  therefore  be  revoked  at  the  pleasure  of  the  licensor. 
The  authorities  are  agreed  that  a  license  to  dig  and  take 
ore  is  never  exclusive  of  the  licensor,  unless  expressed  in 
such  words  as  to  show  that  that  was  the  intention  of  the 
parties.  AVhere  the  license  simply  gives  the  licensee  the 
right  to  dig  and  take  ore,  the  licensor  may  take  ore  from 
the  same  mine,  at  the  same  time,  and  also  grant  permission 
to  others  to  exercise  the  same  right.  This  seems  to  have 
been  the  prevailing  rule  upon  the  subject  since  Mounfjoi/'s 
Case,  decided  during  the  reign  of  Queen  Elizabeth,  of 
which  several,  not  entirely  harmonious,  reports  have  been 
preserved.  The  curious  may  find  them  in  Anderson  307, 
4  Leonard  147,  Co.  Litt.  164(r),  Godholt  17,  and  Moore  174. 
In  that  case  such  license  was  held  to  be  like  a  grant  of 
common  sans  nombre,  which  never  excludes  the  grantor 
from  enjoying  the  common  with  his  grantee.  In  Chetham  v. 
Williamson,  4  JEast  469,  476,  Lord  Ellenborough  declared,  "  a 
liberty  reserved  of  digging  coals  could  not  give  the  person 
reserving  it  the  exclusive  right  to  them.  No  case  caji  be 
named  where  one  who  has  only  a  liberty  of  digging  for  coals 
in  another's  soil  has  an  exclusive  right  to  the  coals,  so  as  to 
enable  him  to  maintain  trover  against,  the  owner  of  the 
estate  for  coals  raised  by  him."  And  in  Grabb  v.  Bayard,  2 
Wall.  Jr.  81,  where  the  license  gave  the  licensee  the  right 
to  dig  and  carry  away  all  the  iron  ore  to  be  found  in  certain 
designated  lands,  it  was  held  there  was  no  grant  of  the  ore, 
but  the  licensee  merely  had  the  right  to  take  away  so  much 
as  he  might  dig.  The  word  "  all"  was  held  to  show  merely 
the  extent  of  liis  license  as  to  quantity ;  he  was  at  liberty  to 
dig  all  the  ore  tliere  was  in  the  land,  but  he  acquired  no 
title  to  any  until  he  separated  it  from  the  freehold.  His 
license  conferred  a  right  without  stint  as  to  quantity,  but, 
like  a  grant  of  a  right  of  common  sans  nombre,  it  did  not 
exclude  the  grantor.  Views  identical  in  substance  are 
expressed  in  Funk  v.  Haldeman,  53  Pa.  St.  229,  and  in  Stock- 
bridge  Iron  Company  v.   Hudson  Iron   ComjMny,  107   Mass. 
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290, 322.  The  latest  statement  of  this  doctrine,  by  an  English 
judge,  I  have  been  able  to  find,  is  by  Lord  Justice  Page 
Wood,  in  Garr  v.  Benson,  L.  R.  (3  Ch.  Aj).)  524.  lie  says : 
''  It  has  been  held  from  the  earliest  period,  that  a  man 
taking  a  license  where  he  is  under  no  obligation  to  work, 
cannot  exclude  his  licensor  from  granting  as  many  more 
licenses  as  he  thinks  fit;  provided,  always,  that  they  are  not 
so  granted  as  to  defeat  the  known  objects  of  the  first  licensee 
in  applying  for  his  license." 

Upon  these  authorities  I  take  it  to  be  entirely  clear 
that  Mr.  Trotter  did  not  acquire  an  exclusive  right  to  the 
occupancy  of  the  mine.  The  more  difficult  question  is, 
What  are  his  rights  in  the  tunnel  ?  *  It  must  be  regarded 
as  a  way  to  the  mine.  Had  Mr.  Trotter  built  it  at  his  own 
cost,  under  the  authority  of  his  license,  I  think  his  right 
to  the  use  of  it  would  liave  been  exclusive,  so  long  at  least 
as  it  was  necessary  for  him  to  have  the  exclusive  use  of 
it  to  carry  out  his  purpose  in  constructing  it.  Though 
there  had  been  no  express  stipulation  to  that  efl:ect,  such 
an  exclusive  right  would  have  arisen  by  unavoidable 
implication  from  the  very  nature  of  the  transaction.  No 
sensible  man  would  incur  such  an  expenditure  unless  he 
understood  his  rights  were  to  be  exclusive,  and  no  honest 
man  would  encourage  so  large  an  outlay  unless  he  intended 
that  the  person  making  it  should  have  the  exclusive  enjoy- 
ment of  it,  so  long  at  least  as  it  was  necessary  to  enable  him 
to  accomplish  his  purpose  in  making  it.  But  that  is  not  the 
case  presented  for  judgment.  While  Mr.  Trotter  furnished 
all  the  capital  expended  in  the  construction  of  the  tunnel,  it 
was  advanced  by  him  as  a  loan  to  his  licensors;  he  is  entitled 
to  reimbursement.  This  right  is  secured  by  the  contracts 
and  fully  admitted  in  the  bill.  It  must  be  conceded,  then, 
the  tunnel  was  built  by  Mr.  Trotter  for  his  licensors,  and 
constituted  part  of  the  "tools,  implements  and  property  used 
in  opening  and  working  the  mine,"  which,  under  the  con- 
tract of  April  28th,  1874,  became  their  property,  subject, 
however,  to  an  exclusive  right  of  possession  in  Mr.  Trotter, 
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provided  the  extent  of  his  operations  made  such  possession 
necessary,  and  his  licensors  did  not  elect  to  mine  and  furnish 
him  with  the  ores  he  had  a  right  to  take.     That  contract 
provides  that  "  the  tools,  implements  and  property  used  in 
opening  and  working  the  mine  shall  be  the  property  of  the 
party  of  the  first  part,  which  party  shall  be  entitled  to  the 
possession  of  the  same  when  the  party  of  the  second  part 
shall  cease  to  have  any  right  to  work  the  mine  under  the 
contract;  the  party  of  the  first  part  reserves  the  right  to 
mine  and  furnish  to  the  party  of  the  second  part  the  ores 
he  is  authorized  to  take  under  the  contract,  and  also  the 
right  to  work  the  mine,  whenever  by  so  doing  it  will  not 
interfere  with  the  actual  working  thereof  by  the  party  of 
the  second  part."     It  is  obvious,  I  think,  the  right  to  work 
the  mine  must  be  defined  to  be  not  merely  digging  ore,  but 
removing  it  from  the  mine,  so  that  the  licensors  have,  under 
this  reservation,  the  right  to  use  the  tunnel  whenever  their 
use  of  it  will  not  materially  obstruct  the  use  of  it  by  the 
licensee ;  but  I  think  it  is  equally  clear,  that  the  parties 
intended  that  the  licensee  should  have  a  right,  if  his  opera- 
tions required  it,  to  absorb  the  whole  use  of  the  tunnel,  and 
in  that  case  that  his  possession  should  be  exclusive.     This 
construction- is  made  absolutely  necessary  by  the  stipulation 
that  the  licensor's  use  of  the  tunnel  shall  be  only  such  as 
will  not  interfere  with  the  use  of  it  by  the  licensee.     Prece- 
dence and  superiority  of  right  are  conceded  to  the  licensee. 
Although   the   two   subsequent    contracts,  the   first   dated 
November  4th,  1875,  and  the  second  September  1st,  1876, 
relate  to  the  same  kind  of  ores,  and  in  a  certain  sense  may 
be  considered  supplemental  to  the  first,  yet  it  is  important 
to  observe  they  contain  no  reservation  giving  the  licensors  a 
right  to  furnish  ore  to  the  licensee,  and  there  is  nothing 
apparent   on   their   face   from   which    such    right   can    be 
implied.     The  last,  the  license  to  take  franklinite,  contains 
no  reservation  authorizing  the  licensors  to  furnish  ore  in 
the  place  of  that  which  the  licensee  is  authorized  to  take. 
Unlike  all  the  others,  the  time  within  which  the  licensee  is  to 
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take  the  forty  thousand  tons  of  frauklinite  is  not  limited  by 
express  words,  but  -while  this  is  so  I  think  it  quite  clearly 
appears  from  those  portions  of  the  contract  which  require 
monthly  advances  to  be  made  to  the  licensors,  upon  which 
they  are  to  be  charged  interest,  and  which  also  provide  for 
the  payment  of  those  advances  and  the  cost  of  the  tunnel 
out  of  the  licensor's  share  of  the  profits,  and  designate  when 
the  profits  shall  be  divided  and  paid,  that  the  parties  intended 
and  distinctly  understood  that  the  mine  should  be  worked 
continuously  to  its  full  capacity,  so  long  as  a  remunerative 
market  for  the  ore  could  be  had.  It  was  an  arrangement 
for  workinor  the  mine  for  the  reimbursement  of  one  and  for 
the  profit  of  both,  which  could  not  be  made  fully  and  pres- 
ently etlectual  unless  the  mine  was  worked  to  the  full 
extent  of  its  capacity. 

If  such  is  the  true  construction  of  the  contract — and  that, 
in  my  view,  is  the  interpretation  it  must  receive — there  can 
be  no  doubt,  I  think,  that  Mr.  Trotter's  right  to  the  use  of 
the  tunnel  must  be  held  paramount  and  exclusive,  so  long 
as  he  works  the  mine  to  the  full  extent  of  its  capacity. 
Any  other  view  would  defeat  the  purpose  of  the  contract  as 
to  the  one  party  or  the  other.  If,  in  this  case,  the  licensors 
had  first  constructed  the  tunnel  at  their  own  cQst,  and  then, 
for  a  sufficient  consideration,  granted  a  license  authorizing 
the  licensee  to  take  a  certain  quantity  of  ore  within  a  time 
limited,  and  it  appeared  the  licensee  could  not  get  the  full 
quantity  of  ore  he  was  entitled  to,  within  the  time  desig- 
nated, unless  he  had  the  exclusive  use  of  the  tunnel,  I  take 
it  to  be  entirely  clear  his  right,  in  that  case,  would  be  held 
to  be  exclusive.  If  it  were  not,  it  would  always  be  in  the 
power  of  a  licensor  to  defeat  his  grant,  even  when  his  license 
was  coupled  with  an  interest,  or  founded  on  a  good  consid- 
eration. An  exclusive  right  to  mine  may  be  raised  by 
implication,  but  it  must  be  so  clear  and  strong  as  to  be 
unavoidable.     Funk  v.  Haldeman,  supra. 

The  complainant  occupies  the  same  position  here  his 
lessors  would,  were  they  seeking  judicial  aid.     The  lease 
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gave  him  full  notice  of  the  rights  and  privileges  of  the 
defendant,  and  he  can  claim  no  equity  which  his  lessors 
could  not  have  invoked  had  thej  been  the  complainants. 

So  far  as  the  present  record  shows,  neither  carbonate  of 
zinc  nor  red  oxide  of  zinc  has  been  found,  but  a  very  large 
quantity  of  franklinite  has  been  discovered.  Silicate  of 
zinc  has  also  been  found,  but  the  defendant  says  its  quality 
is  80  poor  as  to  render  it  nearly  worthless  as  a  mineral. 
The  bill  and  affidavits  show  the  mine  contains  many  hun- 
dred thousand  tons  of  franklinite.  That  is  the  chief  sub- 
ject-matter of  the  strife,  and  the  tunnel  is  mainly  valuable 
now  to  the  parties  because  it  affords  a  convenient  way  for 
removing  the  ore  from  the  mine  to  the  place  of  shipment. 

My  conclusions  are : 

First — That  both  parties  are  entitled  to  the  use  of  the 
tunnel,  but  the  right  of  the  complainant  is  subordinate  to 
that  of  the  defendant. 

Second — That  until  the  complainant  is  able  to  furnish  the 
defendant  with  the  zinc  ores  he  is  entitled  to  under  the  con- 
tract of  April  28th,  1874,  and  until  he  gives  him  notice  of 
his  election  to  do  so,  the  defendant  has  an  exclusive  right 
to  the  use  of  the  tunnel  so  long  as  his  operations  in  the 
mine  render  the  exclusive  use  of  the  tunnel  necessary  to  him. 

Third — That  when  the  complainant  is  able  and  has  noti- 
fied the  defendant  of  his  election  to  mine  and  furnish  to 
him  the  zinc  ores  he  is  entitled  to  under  the  contract  of 
April  28th,  1874,  he  will  be  entitled  to  the  exclusive  use  of 
the  tunnel  for  the  purpose  of  furnishing  those  ores,  and  for 
that  purpose  only,  for  such  time,  in  each  year,  as  shall  be 
necessary  to  aftbrd  him  a  fair  opportunity  to  furnish  to  the 
defendant  the  quantity  of  ore  deliverable  to  him  in  that 
year. 

Fourth — That  at  all  times  when  the  defendant's  minins: 
operations  do  not  render  the  exclusive  use  of  the  tunnel 
necessary  to  him,  the  complainant  shall  be  permitted  to  use 
it  to  such  extent  as  will  not  interfere  with  the  defendant's 
use  of  it. 
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Fifth — Tliut  whenever  the  defendant  shall  suspend  work 
temporarily,  or  his  mining  operations  do  not  render  the  use 
of  the  tunnel  necessary  to  him,  the  complainant  shall,  for 
such  period  as  the  defendant  does  not  need  its  use,  have  the 
entire  use  of  the  tiiiincl. 

The  injunction  must  he  so  modified  as  to  conform  to  the 
foregoing  conclusions.  If  it  becomes  necessary  for  the  pro- 
tection of  the  parties  in  the  enjoyment  of  their  respective 
rights  as  herein  defined,  a  manager  of  the  tunnel  will  be 
appointed. 


Alice  Buckingham 

V. 

Erastus  Corning. 


1.  For  error  apparent  on  the  face  of  a  decree,  a  bill  of  review  may 
be  filed  without  leave,  but  when  a  decree  is  sought  to  be  impeached  by 
proof  of  newly-discovered  facts,  a  bill  cannot  be  filed  except  by  special 
permission  of  the  court. 

2.  As  a  general  rule,  a  supplemental  bill  cannot  be  filed  without 
leave. 

3.  A  supplemental  bill  may  be  added  to  a  bill  of  review. 

4.  If  a  bill  of  review  is  filed  without  leave,  or  is  inconsistent  with 
the  leave  granted,  it  will  be  ordered  to  be  taken  from  the  files. 

5.  A  suitor  who  acts  by  leave  of  the  court,  can  only  do  the  things 
covered  by  his  license,  and  anything  he  does  beyond  will  be  consid- 
ered unauthorized. 


On  motion  for  order  to  strike  bill  of  review  from  the  files. 
Mr.  Thomas  N.  Mc  Garter,  for  motion. 
Mr.  A.  Q.  Keasbey,  contra. 
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The  Vice-Chancellor. 

This  is  a  motion  for  an  order  to  take  from  the  files  a  bill 
of  review,  alleged  to  have  been  filed  without  authority. 
The  defendant  in  the  present  suit,  in  April,  1876,  obtained 
a  decree  of  this  court  condemning  to  sale  certain  lands  of 
the  complainant  and  others  for  the  payment  of  a  mortgage 
debt  of  over  §96,000.  This  decree  was  founded  on  mort- 
gages made  by  the  present  complainant's  father,  who  died 
in  1874.  Upon  a  petition  subsequently  filed,  representing 
that  the  complainant  had  recently  discovered  facts  tending 
to  show  that  a  payment  of  over  $11,000  had  been  made  on 
the  mortgage  debt  which  had  not  been  credited,  and  also 
tending  to  show  that  one  of  the  mortgages  on  which  the 
defendant's  decree  is  founded,  is  subject  to  a  large  deduc- 
tion, because  it  had  been  given  under  an  arrangement 
whereby  the  mortgagor  was  required,  as  a  condition  of  the 
loan,  to  transfer  to  a  son  of  the  mortgagee  property  worth 
over  §30,000,  leave  was  granted  to  the  complainant  to  file  a 
bill  of  review.  Under  the  cover  of  this  license,  the  com- 
l)lainant  has  filed  a  bill  embracing  the  two  grounds  set  up 
in  her  petition,  and  also  alleging  that  the  decree  is  erroneous 
for  two  additional  reasons,  namely  :  First,  because  it  directed 
a  sale  of  the  mortgaged  premises  in  an  inequitable  mode ; 
and,  second,  because  a  necessary  party  to  the  suit  had  been 
omitted.  The  bill  also  seeks  to  have  a  sale  of  the  mort- 
gaged premises,  subsequently  made  under  the  decree  to  the 
present  defendant,  set  aside  on  the  ground  that  he  and 
others,  acting  in  fraudulent  concert,  by  certain  acts  and 
omissions,  put  the  title  to  certain  parts  of  the  mortgaged 
premises  in  so  much  doubt  and  confusion  that  bidders  were 
deterred  from  bidding,  and  all  competition  at  the  sale  pre- 
vented. 

It  is  perfectly  clear  the  complainant  has  made  a  very  dif- 
ferent and  much  broader  case  than  that  she  asked  leave  to 
make,  and  it  is  equally  obvious  that  so  much  of  the  case 
made  by  her  bill  as  is  in  excess  of  the  case  made  in  her 
petition,  has  been  exhibited  without  the  permission  of  the 
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court.  A  bill  of  review  to  reverse  a  decree  for  error  appar- 
ent on  its  face  may  be  filed  without  leave  (  Webb  v.  Ir^ell,  1 
Pairje  564;  2  Hoffman's  Ch.  Pr.  8  ;  2  Dan.  Ch.  Pr.  1'j77,  note 
2),  but  neither  a  bill  of  review,  nor  a  bill  in  the  nature  of  a 
bill  of  review,  to  impeach  a  decree  by  proof  of  newly-dis- 
covered facts,  can  be  tiled  without  the  special  permission  of 
the  court  {Quick  v.  X%,  2  Gr.  Ch.  255;  Story's  Eq.  PL,  §§ 
404,  422  ;  2  Dan.  Ch.  Pr.  1577  ;  2  Hoff'man's  Ch.  Pr.  8);  and 
if  it  is,  it  will  be  ordered  to  be  taken  off  the  tiles  (2  Dan.  Ch. 
Pr.  1537;  Ilodson  v.  Ball,  11  Sun.  456  ;  S.  C.  on  appeal,  1 
Ph.  177),  and  the  same  course  will  be  adopted  when  a 
defendant  files  a  bill  of  review,  even  with  permission,  before 
he  performs  the  decree  he  attacks,  so  far  as  it  is  his  duty  to 
perform  it.  Partridge  v.  Usbornc,  5  Russ.  195.  As  a  general 
rule,  a  complainant  in  an  original  bill  will  not  be  permitted 
to  file  a  supplemental  bill  without  first  obtaining  leave. 
Allen  V.  Taylor,  2  Gr.  Ch.  435  ;  Barrlclo  v.  Trenton  31.  L.  and 
Fire  Ins.  Co.,  2  Bcas.  154;  1  Hoffman's  Ch.  Pr.  403.  This 
control  has  been  deemed  necessary  to  prevent  delay  and 
vexation.     Eager  v.  Price,  2  Paige  333. 

The  bill  in  this  case  is  something  more  than  a  bill  of 
review ;  it  was  intended  to  be  a  bill  of  review,  with  a  sup- 
plemental bill  added.  Bills  of  this  description  are  men- 
tioned in  the  books.  Mitford  says  :  "  A  supplemental  bill 
may  likewise  be  added,  if  any  event  has  happened  which 
requires  it;  and  particularly,  if  any  person,  not  a  party  to 
the  original  suit,  becomes  interested  in  the  subject,  he  must 
be  made  a  party  to  the  bill  of  review  by  way  of  supplement." 
Mitf.  Eq.  PL  by  Jeremy  89.  And  this  passage,  almost  in  hcec 
verba,  appears  in  Stoics  Eq.  PL  §  420.  It  is  not  necessary 
now  to  decide  whether  that  part  of  the  bill  which  seeks  to 
avoid  the  sale,  and  is  called  supplemental,  can,  in  any  sense, 
be  regarded  as  supplemental  to  or  in  aid  of  the  main  pur- 
pose of  the  bill  of  review,  or  must  be  considered  as  making 
an  entirely  new  case,  on  a  new  and  independent  cause  of 
action  accruing  subsequently  to  the  decree.  The  question 
raised  by  the  motion  is,  Has  the  complainant  proceeded  in 
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conformity  to  the  leave  granted,  or  has  she  attempted  to 
abuse  it  ?  She  had  no  authority  to  file  a  bill  of  review  with 
a  supplemental  bill  added.  She  merely  asked  for  leave  to 
file  a  bill  attacking  the  decree  upon  two  grounds  ;  she  pre- 
sented no  other  grounds,  and  no  other  was  considered.  She 
had  leave  to  file  a  bill  specifying  those  two  grounds,  and  no 
others.  The  manifest  purpose  of  the  rule  requiring  a  suitor 
to  obtain  leave  before  filing  a  bill  of  review,  is  to  prevent 
frivolous  and  vexatious  litigation.  This  cannot  be  accom- 
plished unless  the  bill  is  restricted  to  the  case  made  by  the 
petition,  or  the  ground  of  action  specified  in  the  order 
granting  leave.  Had  the  complainant  asked  leave  by  her 
petition  in  this  case  to  impeach  the  decree  on  the  ground 
that  it  directed  a  sale  of  the  mortgaged  premises  in  an 
inequitable  mode,  it  would  have  been  denied,  for  she  had 
already  been  afforded  an  ample  opportunity  to  show  that  a 
change  in  the  mode  of  sale  was  necessary  to  prevent  injus- 
tice, but  declined  to  avail  herself  of  it. 

There  can  be  no  doubt  the  complainant  has  exhibited  a 
bill  she  was  not  authorized  to  file.  Where  a  bill  of  review 
has  been  filed  without  the  leave  of  the  court,  or  inconsistent 
with  the  leave  granted,  as  in  the  case  where  other  objects 
than  those  comprehended  in  the  leave  are  introduced,  the 
bill  will  be  ordered  to  be  taken  oft' the  file.  Hodson  v.  Ball, 
n  Sim.  456;  8.  C.  on  appeal,  1  Ph.  177.  In  Milligan  v. 
Mitchell,  1  Myl  ^  Cr.  433,  the  complainant,  under  leave  to 
amend  by  adding  new  parties,  or  by  inserting  an  allegation 
showing  why  he  was  unable  to  bring  all  the  proper  parties 
before  the  court,  in  addition  to  adding  new  parties,  intro- 
duced new  statements  and  charges  into  his  bill,  and  the  court 
ordered  the  amended  bill  oft*  the  files  and  mulcted  him  with 
costs.  It  was  held  the  amendments,  so  far  as  they  introduced 
new  statements  and  charges,  were  unauthorized,  and  that  the 
introduction  of  the  statements  and  charges  was  an  abuse  of 
the  favor  of  the  court.  As  a  matter  of  principle,  it  seems  to 
me  to  be  obvious  that  when  a  suitor  acts  by  leave  of  the  court, 
he  can  only  do  the  things  clearly  covered  by  his  license,  and 
16 
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that  anything  he  does  beyond  that  must  be  considered  unau- 
thorized. 

The  coinphiinaiit  has  attciiiittod  to  make  a  case  essentially 
different  from  that  she  asked  liberty  to  make;  in  doing  so 
she  has  abused  the  indulgence  of  the  court,  and  her  bill 
must  therefore  be  taken  off  the  files.  The  defendant  is 
entitled  to  costs. 


The  Jersey  City  Gas  Company 

r. 
George  S.  Dwkjht  and  others. 

1.  Corporate  life  cannot  be  acquired  under  the  general  law  author- 
izing the  formation  of  gas  companies,  until  one-half  of  the  entire  capi- 
tal stock  is  subscribed  in  good  faith  and  twenty  per  centum  paid 
thereon  in  cash. 

2.  A  subscription  in  good  faith  must  be  real,  actual  and  honest,  as 
distinguished  from  fictitious,  pretended  and  deceptive. 

3.  An  attempt  to  acquire  corporate  functions  by  a  pretentious  or 
evasive  compliance  with  the  law,  will  be  declared  abortive  on  the 
ground  of  fraud. 

4.  Making  and  selling  gas  is  not  a  prerogative  of  government ;  it 
may  be  done  by  any  person  without  legislative  authority. 

5.  The  right  of  putting  gas-pipes  in  the  streets  of  a  city  is  a  fran- 
chise which  the  state  alone  can  grant. 

6.  Grant  of  a  franchise,  by  its  own  force,  without  express  words,  is 
exclusive  against  everybody  but  the  state. 

7.  It  is  the  peculiar  province  of  a  court  of  equity  to  protect  corpora- 
tions against  injury  arising  from  usurpation  of  their  privileges,  and  it 
will  exercise  its  power  in  this  respect,  whether  the  wrong  consists 
simply  in  the  usurpation  of  a  franchise  or  of  both  corporate  existence 
and  a  franchise. 


On  order  to  show  cause,  requiring  the  defendants  to  show 
cause  why  an  injunction  should  not  issue,  heard  on  bill  and 
affidavits  and  answers. 
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Mr.  James  B.  Vredenburgh  and  Mr,  Isaac  W.  Scudder,  for 
motion. 

Mr.  John  Linn,  contra. 

The  Vice-Chancellor. 

The  complainants  seek  to  be  protected  against  an  invasion 
of  their  franchises.  They  were  incorporated  by  a  charter 
approved  March  1st,  1849  (P.  L.  1849,  p.  279.)  Besides 
being  autliorized  to  make  and  sell  gas,  they  were  empow- 
ered to  lay  down  gas-pipes  in  the  public  highways  and 
grounds  of  Jersey  City,  and  to  do  all  things  necessary  to 
light  Jersey  City  with  gas.  Under  this  authority  they  claim 
to  have  expended,  in  erecting  gas-works  and  putting  down 
gas-pipes,  $500,000. 

The  defendants  are  thirteen  in  number.  They  claim  to 
have  acquired  corporate  existence  under  the  name  of  The 
Consumers  Gas  Company  of  Jersey  City,  pursuant  to  the 
provisions  of  a  public  statute  entitled  "An  act  to  authorize 
the  formation  of  gas-light  corporations  and  regulate  the 
same  "  {Rev.  p.  460.)  That  act  provides  that  any  number 
of  persons  not  less  than  thirteen  may  become  a  corporation 
on  complying  with  certain  prerequisites  prescribed  by  it. 
These  are  :  First,  the  making  and  signing  of  articles  of  asso- 
ciation, to  be  filed  and  recorded  in  the  oiiice  of  the  secretary 
of  state;  and,  second,  the  subscription  of  at  least  one-half 
of  the  entire  capital  stock,  and  the  payment  of  twenty  per 
centum  thereon  in  cash.  To  be  more  explicit,  it  is  neces- 
sary to  say  the  statute,  after  prescribing  what  the  articles  of 
association  shall  contain,  how  they  shall  be  signed,  and  who 
shall  be  eligible  to  the  office  of  director,  then  declares  that, 
on  compliance  with  the  provisions  of  the  next  section,  the 
articles  of  association  shall  be  filed  and  recorded  in  the 
office  of  the  secretary  of  state,  and,  upon  tendering  the 
articles  to  the  secretary  to  be  filed,  the  persons  who  have 
subscribed  them,  and  all  persons  who  shall  become  stock- 
holders in  such  company,  shall  be  a  corporation  by  the  name 


244  CASES  IN  CHANCERY.  [29  Eq. 

Jersey  City  Gas  Co.  v.  Dwight. 

specified  in  the  articles  of  association.  So  far,  neither  cor- 
porate life  nor  functions  are  conferred  until  after  the  provi- 
sions of  the  next  section  shall  have  been  complied  with. 
That  section  declares  "  such  articles  of  association  shall  not 
be  filed  until  at  least  one-half  of  the  entire  capital  stock  is 
subscribed,  and  twenty  per  centum  paid  thereon  in  good 
faith,  and  in  cash,  to  the  directors  named  in  the  articles  of 
association,  nor  until  there  is  endorsed  thereon,  or  annexed 
thereto,  an  affidavit,  made  by  at  least  seven  of  the  directors, 
that  the  amount  of  stock  required  has  been  in  good  faith 
subscribed,  and  twenty  per  centum  paid  thereon  in  cash." 
The  next  section  (the  third)  makes  a  certified  copy  of  the 
articles  of  association  and  alfidavit  presumptive  evidence  of 
the  fact  of  incorporation.  By  the  seventeenth  section, 
power  is  conferred  upon  a  corporation  thus  created  to  lay 
conductors  in  the  public  streets  and  grounds  of  the  town  or 
city  in  which  it. is  located,  for  the  transmission  of  gas,  pro- 
vided it  first  obtains  the  written  consent  of  the  municipal 
authorities.  This  summary  embraces  all  the  legislation  it  is 
necessary  to  consider  in  deciding  the  question  in  dispute. 

The  complainants  deny  the  corporate  existence  of  the 
defendants.  They  allege  the  defendants  are  not  now  a  cor- 
poration, and  never  have  been.  It  is  admitted  they  have 
tiled  articles  of  association  and  an  affidavit  showing  an 
ostensible  compliance  with  the  statute,  but  their  compliance 
is  charged  to  have  been  vicious  and  fraudulent.  The  com- 
plainants say  that  one-half  of  the  capital  stock  of  the  pro- 
jected corporation  was  not  actually  subscribed,  and  that 
twenty  per  centum  was  not  paid  in  cash  by  each  subscriber, 
on  his  subscription,  before  the  articles  were  filed,  but  that 
some  of  the  subscriptions  were  entirely  fictitious,  having 
been  procured  under  promises  that  the  subscribers  sho-uld 
not  be  required  to  take  the  stock  subscribed  by  them,  nor 
to  pay  for  it,  and  solely  for  the  purpose  of  enabling  the 
defendants  to  simulate  a  compliance  with  the  law.  The 
truth  of  this  charge,  as  to  one  of  the  subscriptions,  seems 
to  be  conclusively  established. 
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Mr.  Orestes  Cleveland,  one  of  the  thirteen  persons  who 
signed  the  articles  of  association,  swears  that  he  subscribed 
for  one  hundred  shares  of  stock,  and  gave  a  check  for  the 
installment  required  by  law  to  be  paid  thereon,  at  the  solici- 
tation of  the  chief  promoter  of  the  projected  corporation, 
who  stated  to  him  they  needed  but  one  more  name  to  make 
up  the  legal  number  of  incorporators,  and  that  if  he  would 
subscribe  he  should  not  be  required  to  take  the  stock,  nor 
pay  for  it,  but  he  could  give  a  check  which  would  be  held 
as  a  memorandum  until  after  the  organization  was  com- 
pleted, when  it  would  be  returned  to  him.  He  further  says 
that  he  does  not  consider  himself  an  actual  subscriber;  that 
he  has  not  paid  anything  on  his  subscription  and  does  not 
intend  to.  His  subscription  was  indispensable  to  even  a  full 
simulated  compliance  with  law;  without  it  there  was  neither 
the  requisite  number  of  incorporators  nor  the  quantity  of 
stock  required  by  the  act.  I  do  not  understand  that  the 
essential  parts  of  this  statement  are  denied.  There  is,  it  is 
true,  a  general  denial  by  the  defendant  who  procured  this 
subscription  that  it  was  pretentious,  but  when  he  comes  to 
state  particulars,  so  far  as  he  answers  at  all,  what  he  says 
amounts  to  a  qualified  admission.  He  says,  when  he  applied 
to  Mr.  Cleveland  to  become  an  incorporator,  Mr.  Cleveland 
said,  jestingly,  he  had  no  money,  to  which  he,  the  defend- 
ant, answered  that  if  he  would  make  a  subscription,  so  as 
to  become  an  incorporator,  and  give  his  check  for  twenty 
per  centum  of  his  subscription,  the  defendant  would  procure 
the  money  on  it  without  presenting  it  at  bank,  and  if,  after 
an  organization  was  effected,  he  desired  to  increase  his  sub- 
scription he  might  do  so,  or  if  he  preferred  to  reduce  it  he 
should  be  at  liberty  to  do  that,  and  that  thereupon  the  sub- 
scription was  made  and  a  check  given,  which  was  afterwards 
converted  into  money  and  merged  in  a  certificate  of  deposit. 
"What  this  narrative  omits  to  say  is  more  important  perhaps 
than  what  it  does  say<  It  will  be  observed  it  does  not  deny 
that  a  promise  was  made  to  return  the  check,  nor  does  it 
attempt  the  slightest  explanation  of  that  afiirmation.     That 
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fact  must  therefore  be  regarded  as  confessed.  It  is  quite 
obvious  no  cautious  business  man  would  have  entered  into 
the  arrangement  stated  by  the  defendant  unless  such  a 
pi'omise  had  been  made  or  was  understood.  Mr.  Cleve- 
land's right  to  reduce  his  subscription  was  unrestricted;  he 
was  at  liberty  to  retain  all  or  take  nothing;  and,  having 
given  a  check  as  a  nominal  payment  for  twenty  per  centum 
of  the  one  hundred  shares,  it  would  necessarily  be  implied 
from  the  transaction  itself,  whether  expressed  or  not,  that 
if  he  ultimately  concluded  not  to  take  any  stock,  what 
he  had  given  in  payment  should  be  returned  to  him.  It  is 
plain  neither  party  intended  there  should  be  a  forfeiture  in 
any  event.  One  was  soliciting  a  favor  and  the  other  was 
granting  it;  the  very  nature  of  the  transaction  precluded 
the  idea  of  forfeiture.  Upon  the  facts  admitted,  I  do  not 
think  that  this  subscription  can  be  regarded  as  coming  up 
to  the  standard  prescribed  by  the  statute.  That  recpiires 
that  they  shall  be  made  in  good  faith;  in  other  words,  that 
they  shall  be  real,  actual  and  honest  as  distinguished  from 
fictitious,  pretended  and  deceptive.  It  also  requires  that  the 
payments  shall  be  actual  payments  in  cash,  not  merely  part- 
ing with  the  temporary  control  over  the  money,  but  that  the 
subscriber  shall  lose  control  over  it  absolutely.  There  can 
be  no  doubt  about  the  meaning  of  this  part  of  the  law.  Its 
provisions  are  plain  and  its  purpose  highly  beneficial.  It  is 
designed  to  prevent  persons  without  means  and  of  doubtful 
integrity,  launching  great  corporate  enterprises  wholly  at 
the  risk  of  others,  solely  to  get  remunerative  positions  or  a 
chance  to  speculate  on  the  capital  of  others.  By  the  plain 
words  of  the  laAv,  nothing  short  of  actual  subscriptions  and 
actual  payments  in  cash  is  a  compliance  with  it.  Any 
attempt  to  acquire  corporate  functions  by  a  pretentious  or 
evasive  compliance,  no  matter  Avhat  the  papers  may  say  on 
their  face,  must  be  denounced  as  a  fraud  upon  the  law.  By 
this  law  a  corporation  is  made  self-creative,  and  a  grant  of 
a  franchise  is  made  to  flow  from  the  act  of  the  grantee ;  the 
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act  is  the  grant,  but  to  have  this  effect  it  must  be  what  the 
law  requires  and  not  a  sham. 

In  addition  to  the  facts  already  mentioned  it  is  proper  to 
state,  that  of  the  three  thousand  shares  purporting  to  have 
been  subscribed  before  the  articles  of  association  were  filed, 
two  thousand  and  forty-nine  were  taken  by  the  chief  pro- 
moter of  the  new  corporation.  The  whole  capital  was  to  be 
$600,000,  divided  into  six  thousand  shares.  He  admits  he  is 
not  able  to  pay  for  the  number  of  sliares  covered  by  his  sub- 
scription, but  says  he  subscribed  for  others  besides  himself, 
who  are  able  to  pay.  But  as  to  how  much  he  subscribed  for 
himself  and  how  much  for  others,  who  they  are  and  by  what 
authority  he  assumed  to  act  for  them,  his  answer  is  silent. 
In  this  respect  it  is  not  ingenuous.  The  articles  of  associa- 
tion and  the  affidavit  represent  him  as  a  stockholder  in  good 
faith  to  the  extent  of  two  thousand  and  forty-nine  shares ;  no 
intimation  is  given  that  he  was  not  acting  for  himself  exclu- 
sively in  making  his  subscription.  In  form  the  whole  thir- 
teen subscriptions  are  alike.  If  the  answer  is  true,  the 
articles  are  not.  The  statute  requires  that  "each  subscriber 
shall  subscribe  his  name  to  the  articles  of  association,  his 
place  of  residence  and  the  number  of  shares  he  agrees  to 
take."  It  is  not  necessary  he  should  act  in  person,  but  the 
subscription  must  be  his  act,  and  must  so  appear.  Each 
subscription  must  be  real,  actual  and  honest.  This  one 
was  not.  The  person  making  it  neither  intended  to  take 
all  the  stock  he  subscribed  nor  to  pay  for  it.  Who  did  ? 
Is  it  certain  anybody  did?  Unless  it  is,  there  is  neither  cor- 
porate life  nor  the  grant  of  a  franchise,  for  unless  every 
share  of  the  two  thousand  and  forty-nine  was  subscribed  in 
good  faith  an  indispensable  prerequisite  is  lacking.  I  deem 
it  necessary  also  to  say,  the  defendants  have  not  made  full 
and  frank  discovery  respecting  the  payment  of  the  twenty 
per  centum.  Full  and  precise  discovery  on  this  point  is 
asked  by  the  bill.  Only  four  of  the  defendants  have 
answered.  The  answer  of  the  two  composing  the  syndicate 
appointed  to  receive  all  the  payments  seems  to  have  been 
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framed  rather  with  a  view  of  avoiding  than  making  dis- 
covery. They  received  everything  that  was  paid ;  they  had 
it  in  their  power  to  furnish  the  court  with  full  information, 
and  were  therefore  bound  to  answer  without  reserve  or  equiv- 
ocation. They  merely  say  checks  and  drafts  for  the  requisite 
amount  were  delivered  to  them,  upon  which  they  obtained 
the  money,  upon  their  own  personal  guaranty,  but  as  to 
whether  they  were  delivered  by  the  subscribers  or  intended 
by  them  as  actual  payments  on  their  subscriptions,  or  the 
whole  of  them  were  made  by  two  or  three  of  the  defend- 
ants, to  be  temporarily  pledged  or  deposited  while  the 
necessary  steps  to  procure  corporate  functions  were  being 
taken,  when  they  were  to  be  returned,  their  answer  is 
dumb.  The  rectitude  of  their  conduct  being  assailed,  they 
were  bound,  in  self-vindication  and  as  a  matter  of  duty  to 
the  court,  to  answer  fully  and  with  the  utmost  candor  and 
precision.  My  conclusion  is,  that  it  is  clearly  shown  the 
defendants  have  attempted  to  acquire  corporate  life  and 
power  by  a  feigned  compliance  with  the  law,  and  their 
effort  must  therefore  be  adjudged  abortive. 

But  does  this  finding  entitle  the  complainants  to  the  pro- 
tection they  seek  ?  The  business  of  manufacturing  and  sell- 
ing illuminating  gas  is  not  a  prerogative  of  government;  like 
the  manufacture  and  sale  of  any  other  ordinary  article  of 
traffic,  it  is  open  to  all,  and  may  be  carried  on  by  any  person 
without  legislative  authority.  Any  one  of  the  defendants, 
in  point  of  right  and  privilege,  is  the  equal  of  the  complain- 
ants in  this  respect.  They  are  invested  with  no  exclusive 
privilege  or  monopoly  to  make  and  sell  gas.  But  the 
defendants  also  claim  the  right  to  use  the  public  streets  of 
Jersey  City  for  the  purpose  of  placing  pipes  therein  through 
which  they  may  furnish  gas  to  their  customers.  This  is  a 
right  which  sovereign  power  alone  can  confer.  The  rule 
must  be  considered  settled,  that  no  person  can  acquire  a 
right  to  make  a  special  or  exceptional  use  of  a  public  high- 
way, not  common  to  all  the  citizens  of  the  state,  except  by 
grant  from  the  sovereign  power.     State,  Montgomery  v.  Tren- 
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to7i,  7  Fr.  79;  Jersey  G'dy  v.  Jersey  City  and  Bergen  R.  R.  Co., 
5  C.  E.  Gr.  360  ;  Paterson  and  Passaic  Horse  R.  R.  Co.  v. 
City  of  Paterson,  9  C.  E.  Gr.  158  ;  Reg.  v.  Longton  Gas  Co., 
2  El.  Sf  El  651 ;  Reg.  v.  Charlesworth,\6  Q.  B.  1012. 

Chancellor  Zabriskie,  in  Glasby  v.  Morris,  3  C.  E.  Gr.  72, 
seemed  to  question  even  the  power  of  municipal  govern- 
ment to  construct  sewers  without  an  express  legislative 
grant.  The  right  to  use  the  public  streets  of  a  city  for  the 
purpose  of  laying  gas-pipes  therein  is,  in  my  opinion,  a  fran- 
chise which  the  state  alone  can  confer.  This  view  is  sup- 
ported b}^  authority.  Dillon's  Mun.  Corp.,  §  546 ;  State  v. 
Cincinnati  Gas  Co.,  18  Ohio  St.  262,  291. 

Judge  Gray,  in  City  of  Boston  v.  Richardson,  13  Alkn  146, 
160,  says  he  is  not  aware  that  the  right  of  putting  gas-pipes 
in  public  highways  has  ever  been  exercised  in  Massachusetts, 
except  by  virtue  of  an  express  statute  ;  and  Justice  Van 
Syckel,  in  State  v.  Trenton,  siqyra,  says,  that  while  custom  has 
sanctioned  the  use  of  the  streets  for  placing  therein  gas  and 
water-pipes,  it  has  always  been  exercised  under  legislative 
authority.  In  view  of  this  rule,  the  position  of  the  parties 
towards  each  other  in  this  litigation  is  this  :  The  complain- 
ants have  a  right  to  use  the  public  highways  of  Jersey  City 
for  the  purpose  of  carrying  their  gas,  by  pipes,  to  all  who 
want  it ;  the  defendants  have  no  such  right,  but  threaten  to 
exercise  it  by  usurpation,  and  thus  acquire  part  of  the  com- 
plainants' business.  In  this  condition  of  affairs,  I  do  not 
think  there  can  be  the  slightest  doubt  as  to  the  duty  of  the 
court.  The  right  of  a  corporation  to  seek  the  protection  of 
a  court  of  equity  against  an  infringement  or  usurpation  of 
its  franchises,  is  a  familiar  rule  of  equity  jurisprudence. 
And  it  is  equally  well  established  that  a  franchise  is  prop- 
erty, which,  like  every  other  thing  susceptible  of  private 
ownership,  is  under  the  protection  of  the  law.  And  it  must 
also  be  declared  as  the  established  law  of  this  state,  that  the 
grant  of  a  franchise  by  the  state,  is,  by  its  own  intrinsic 
force,  and  without  express  words,  exclusive  against  all  per- 
sons but  the  state,  and  that  any  attempt  to  exercise  like 
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rights  and  privileges,  without  legislative  authority,  is  a  fraud 
and  an  unwarrantable  usurpation  of  power.  Baritan  and 
Delaware  Bay  R.  R.  Co.  v.  Delaware  and  Raritan  Canal  Co.,  3 
C.  E.  Gr.  546 ;  Pennsylvama  R.  R.  Co.  v.  National  Railway 
Co.,  8  C.  E.  (jr.  441.  The  nature  and  legal  effect  of  a  grant 
of  a  franchise  are  so  lucidly  stated  in  the  very  able  opinion 
delivered  in  the  case  List  cited,  that  I  cannot  refrain  from 
repeating  it :  "  Whether  franchises  are  delegated  by  special 
charters,  or  under  general  laws,  they  are  emanations  from 
the  people  in  their  sovereign  capacity.  What  is  not  con- 
ferred is  withheld  and  remains  in  the  original  source.  The 
attempt  to  exercise  them  by  individuals  or  companies  until 
80  conferred,  can  be  nothing  but  an  unwarrantable  usurpa- 
tion of  power.  This  doctrine  is  rooted  and  grounded  in  the 
common  law  we  inherit,  and  equally  so  in  public  policy  and 
public  expediency."  There  can  be  no  doubt,  according  to 
established  law,  that  the  complainants  have,  as  against  the 
defendants,  an  exclusive  right  to  the  use  of  the  public  high- 
ways of  Jersey  City  for  the  transmission  of  gas  to  its  citizens, 
and  that  the  attempt  of  the  defendants  to  exercise  a  like 
right,  without  legislative  sanction,  is  a  usurpation  to  the 
injury  of  the  complainants  which  it  is  the  duty  of  this  court 
to  inhibit. 

But  it  is  insisted  that  this  case  is  not  within  the  jurisdic- 
tion of  a  court  of  equity,  the  contention  being  that  this  court 
cannot  take  cognizance  of  any  case  involving  the  determina- 
tion of  the  question  of  the  existence  or  non-existence  of  a 
corporation.  This  is  undoubtedly  true  when  the  suit  is  by 
information,  on  behalf  of  the  state,  for  the  purpose  of  pro- 
curing a  judgment  of  ouster,  or  of  inflicting  punishment,  or 
of  enforcing  a  forfeiture.  Atfy-Gen.  v.  Stevens,  Sax.  369, 
377 ;  Atfy-Gen.  v.  Vtica  Insurance  Co.,  2  Johns.  Ch.  371 ; 
AWy-Gen.  v.  Bank  of  Niagara,  Hojy/dns  354;  Atfy-Gen.  v. 
Tudor  Ice  Co.,  104  Mass.  239. 

This  court  has  no  jurisdiction  in  criminal,  quasi-cvvaim2i\, 
or  penal  actions  ;  its  power  is  limited  to  the  protection  of 
civil  rights.     The  principle  controlling  the  decision  of  the 
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cases  just  referred  to  has  no  application  to  the  case  in  hand. 
They  were  suits  in  the  nature  of  public  prosecutions  for  the 
traiisgression  of  laws  affecting  the  public  alone  ;  no  right  of 
private  property  was  involved  and  no  private  injury  shown. 
Chancellor  Vroom,  in  the  case  first  cited,  says  :  "  The  per- 
sons aggrieved,  if  there  are  any  such,  have  made  no  com- 
plaint. They  are  not  here  seeking  to  have  the  alleged 
fraudulent  acts  of  the  commissioners  set  aside,  and  their  own 
rights  protected.  If  they  were  here,  the  question  sought  to 
be  raised  by  this  proceeding  might  with  propriety  be  con- 
sidered." But  the  foundation  of  the  present  suit  is  the 
invasion  of  a  private  right  created  by  statute,  and  that,  I 
have  always  understood,  it  is  the  undoubted  province  of  a 
court  of  equity  to  protect,  whether  the  injury  be  committed 
by  an  individual  or  a  corporation.  Delaiome  and  Raritan 
Canal  Co.  v.  Raritan  and  Delaware  Baij  R.  R.  Co.,  1  C.  E.  Gr. 
321,  378 ;  Pennsylvania  R.  R.  Co.  v.  National  Radway  Co.,  supra; 
Croton  Turnpike  Co.  v.  Ryder,  1  Johv.^.  Ch.  611.  It  is  admit- 
ted, if  a  corporation,  lawfully  constituted,  usurps  a  franchise 
to  the  injury  of  another,  the  jurisdiction  of  the  court  is 
unquestionable  ;  but,  it  is  said,  when  the  usurpation  consists 
in  a  fraudulent  assumption  of  corporate  existence  in  order 
to  acquire  a  franchise,  the  court  is  powerless  to  investigate 
or  to  give  redress.  Such  a  usurpation,  although  it  produces 
a  most  serious  private  injury,  gives  no  right,  it  is  contended, 
to  a  personal  remedy  in  a  court  of  equity.  The  argument, 
in  my  judgment,  is  unsound  both  in  its  logic  and  its  law. 

An  injunction  should  issue  prohibiting  the  defendants 
from  using  the  public  highways  of  Jersey  City,  or  any  part 
of  them,  for  the  purpose  of  laying  or  placing  gas-pipes  as 
conductors  therein. 
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The  Lehigh  Coal  and  j^avigation  Company 

V. 

The  Central  Railroad  Company  of  J^ew  Jersey. 


1.  The  preference  given  by  the  sixty-third  section  of  the  corporation 
act  is  in  derogation  of  the  right  of  creditors  to  be  paid  equally,  and 
must  not  be  extended  by  construction. 

2.  The  right  conferred  by  this  section  is  jjersonal,  inhering  alone  in 
the  person  who  actually  j^erforms  labor  or  service. 

3.  A  person  who  furnishes  the  labor  or  services  of  others,  under  a 
contract  to  do  the  whole  business  of  a  corporation,  or  a  particular 
branch  of  it,  is  not  an  employe,  but  a  contractor. 


Mr.  Ashbel  Green,  for  petitioner. 

Mr.  H.  W.  De  Forest,  for  receiver. 

On  the  22d  of  March,  1877,  the  chancellor  made  an 
order  in  this  cause,  directing  the  receiver,  out  of  the  surplus 
earnings  of  the  defendants'  works,  after  paying  the  current 
operating  expenses,  to  pay  the  wages  due  and  owing  to  the 
employes,  workmen  and  laborers  prior  to  February  15th, 
1877,  the  payments  to  be  made  pro  rata,  and  at  such  times 
and  in  such  installments  as  the  state  of  the  surplus  in  his 
hands  would  warrant.  John  H.  Starin  now  comes  in  by 
petition,  and  asserts  that  he  has  a  claim  which  should  be 
paid  under  this  order,  or,  if  its  terms  are  not  broad  enough 
to  embrace  his  claim,  an  order  should  be  made  that  his 
claim  shall  be  paid  jpari  passu  with  the  labor  claims.  His 
claim  arises  under  a  contract  consisting  of  thirteen  pages  of 
manuscript,  divided  into  twenty-eight  paragraphs,  which 
may  be  stated  suificiently  for  the  purposes  of  this  case  by 
saying  that  he  agreed  with  the  defendant  corporation,  for 
certain  prices  per  ton,  to  receive  all  westward-bound  freights 
which  were  delivered  at  their  station  in  ISTew  York,  and  also 
to  collect,  at  the  stores  and  warohous33  of  consignors,  all 
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freights  intended  to  be  sent  over  the  defendants'  road,  and 
transfer  the  same,  by  his  own  teams  or  drays,  over  the 
defendants'  ferry  to  their  Jersey  City  freight  station,  and 
there  load  into  cars  and  way-bill  the  same ;  he  also  agreed 
to  receive  all  eastward-bound  freights  delivered  at  the  Jer- 
sey City  station,  and  transfer  the  same,  by  his  own  teams 
and  drays,  over  the  defendants'  ferry  to  the  New  York  sta- 
tion, and  from  there  make  delivery  to  the  consignees,  col- 
lect the  charges  thereon,  and  make  daily  payments  of  the 
charges  collected  to  the  defendants'  treasurer.  Certain 
kinds  of  bulky  freights,  which  it  is  not  necessary  to  particu- 
larize, were  excepted  from  the  operation  of  the  contract. 
The  petitioner  expressly  assumed  the  liability  of  a  common 
carrier.  It  is  admitted,  at  the  time  the  defendants'  works 
were  taken  possession  of  by  the  court,  the  defendants  were 
indebted  to  the  petitioner,  under  the  contract,  in  the  sum 
of  $16,109.33.  The  receiver  refused  to  recognize  this  claim 
as  payable  under  the  order  of  March  22d,  1877,  and  there- 
upon the  petitioner  sought  the  special  direction  of  the  court 
in  the  premises. 

The  Vice-Chancellor. 

The  petitioner  puts  his  right  to  the  relief  he  asks  upon 
the  sixty-third  section  of  the  act  concerning  corporations, 
which  declares :  "  In  case  of  the  insolvency  of  any  corpora- 
tion, the  laborers  in  the  employ  thereof  shall  have  a  lien 
upon  the  assets  thereof  for  the  amount  of  wages  due  to 
them  respectively,  which  shall  be  paid  prior  to  any  other 
debt  or  debts  of  said  company ;  and  the  word  '  laborers' 
shall  be  construed  to  include  all  persons  doing  labor  or  ser- 
vice of  whatever  character,  for  or  as  workmen  or  employes 
in  the  regular  employ  of  such  corporations."  {Rev.  p.  188.) 
That  part  of  the  section  which  is  remedial  was  first  enacted 
as  the  forty-second  section  of  the  act  authorizing  the  creation 
of  corporations  for  manufacturing  and  other  purposes.  Nix. 
Dig.  (3d  ed.)  497.  The  declaratory  part  was  added  in  1869 
(P.  L.  1869,  p.  1448),  and  its  principal  design  seems  to  have 
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been  to  extend  to  "  officers  in  the  regular  employ  of  a  cor- 
poration" the  benefit  given  by  the  original  provision  to 
laborers  alone.  The  revision  put  the  section  in  its  present 
form.  The  purpose  of  the  original  enactment,  I  think,  can- 
not be  mistaken.  In  ray  view  it  was  two-fold  :  First,  to  pre- 
vent those  persons  whose  labor  was  indispensable  to  the 
continuance  of  the  business  of  tlie  corporation  from  aban- 
doning it,  and  thus  suspending  its  operations,  whenever  they 
became  alarmed  by  a  fear  of  losing  their  wages ;  and,  sec- 
ond, to  give  protection  to  a  class  of  persons  who  generally 
work  for  small  compensation,  to  whom  the  product  of  their 
daily  labor  is  the  sole  means  of  support,  and  who  are  unable 
to  protect  themselves  against  the  misfortune  or  fraud  of 
their  employers.  The  word  "  laborers,"  both  lexically  and 
in  common  parlance,  describes  with  precision  a  well-known 
class  of  persons.  Under  the  original  act  little  difficulty 
would  have  been  found  in  deciding  who  came  within  its 
terms  and  who  did  not.  It  has  been  held  that  a  civil 
engineer  is  a  servant  (Co/za/i^  v.Van  Schaick,  24  Barb.  87); 
but  a  consulting  engineer  is  not  a  laborer  or  operative 
[Erricson  v.  Broken.,  38  Barb.  390) ;  nor  is  the  secretary  of  a 
corporation  a  laborer  or  servant  [Coffin  v.  Reynolds,  37  N.  Y. 
640) ;  nor  is  a  contractor  who  agrees  to  furnish  the  labor  of 
others  a  laborer  [Batch  v.  N.  Y.  and  Oswego  Midland  R.  R. 
Co.,  46  iV".  Y.  521);  nor  is  a  person  who  contracts  to  build  a 
railroad  a  laborer  or  servant  [Aikin  v.  Wasson,  24  N.  Y.  482); 
but  a  person  who  renders  professional  services  as  counsel  is 
an  employe  [Gurney  v.  Atlantic  and  Great  Western  Railic.  Co., 
58  N.  Y.  358). .  In  the  last  case  it  is  said  the  word  "  employe" 
is  more  comprehensive  than  "  laborer,"  and  is  the  correla- 
tive of  "  employer,"  and  that  neither  term  has,  either  tech- 
nically or  in  general  use,  a  restricted  meaning  b}'  which  any 
particular  service  is  indicated  ;  and  it  is  also  said  the  words 
"employe"  and  "employer"  are  as  applicable  to  attorney 
and  client,  or  physician  and  patient,  as  to  master  and 
servant,  a  farmer  and  day-laborer,  or  a  master  mechanic  and 
his  workmen.     For  the  purposes  of  the  present  discussion. 
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I  think  it  may  be  granted  the  legislature  intended  the  word 
"  laborers"  should  be  read  as  meaning  "  employes."     Read 
in  this  sense,  the  question  presented  for  solution  is,  Are  any 
wases  due  to  the  petitioner  for  which  he  may  claim  a  lien 
or  priority  of  payment  ?     The  considerations  against  a  lati- 
tudinarian,  or  even  liberal  construction,  are  decisive.     The 
preference  given  is  in  derogation  of  the  common  right  of 
equality.     The  statute  confers  a  special  or  exceptional  right ; 
it  makes  a  distinction  among  persons  having,  according  to 
the  principles  of  natural  justice,  equal  rights,  and  takes 
from  all  classes  of  creditors,  secured  and  unsecured,  except 
one,  that  that  particular  class  may  be  paid  in  full.     When  a 
statute  produces  such  a  result,  those  who  claim  under  it 
have  a  right  to  take  what  is  clearly  given  by  plain  words, 
but  nothing  more.     Looking  at  the  manifest  purpose  of  this 
statute,  as  well  as  at  its  words,  I  think  it  is  quite  obvious 
that  the  right  conferred  is  strictly  personal,  inhering  alone 
in  the  person  who  actually  performs  the  labor  or  service, 
and  that  he  who  furnishes  the  labor  or  service  of  others, 
under  a  contract  to  do  the  whole  business  of  a  corporation, 
or  a  particular  branch  of  it,  is  neither  within  its  words  nor 
its  spirit.     In  neither  the  strict  nor  the  popular  sense  of  the 
word  is  he  an  employe,  but  his  relation  to  the  corporation 
would  be  more  aptly  described  by  the  word  contractor. 

In  Balch.  v.  N.  Y.  and  Oswego  R.  B.  Co.,  supra,  it  is  said, 
"  the  term  laborer  cannot  be  construed  as  designating  one 
who  contracts  for  and  furnishes  the  labor  and  services  of 
others,  or  one  who  contracts  for  and  furnishes  one  or  more 
teams  for  work,  whether  with  or  without  his  own  services, 
or  the  services  of  others,  to  take  charge  of  the  teams  while 
engaged  in  the  service;"  and  Chief  Justice  Church,  in 
Gurneij  v.  Atlantic  and  Great  Western  Railway,  supra,  says,  a 
contractor  is  in  no  proper  sense  a  servant,  but  in  many 
respects  an  independent  party.  In  popular  understanding 
an  employe  is  constantly  subject  to  the  direction  of  the 
employer-  the  employer  has  a  right  to  require  his  employe 
to  do  anything  within  the  scope  of  his  employment,  at  such 
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time  and  in  such  mode  as  he  deems  proper ;  but  here  the 
contract  is  the  guide  and  master  of  both;  neither  party 
controls  the  other,  but  both  are  subject  to  the  commands 
uttered  by  the  contract.  No  reason  of  justice  or  poUcy  can 
be  suggested  for  making  a  preferential  distinction  between 
a  debt  contracted  for  labor  and  one  contracted  for  borrowed 
money ;  neither  stands  higher  than  the  other  in  intrinsic 
merit,  but  a  distinction  founded  upon  a  wise  public  policy 
may  be  made  between  creditors. 

It  requires  no  argument  to  show  that  it  is  a  matter  of  the 
first  importance,  not  only  to  the  public  but  to  creditors,  that 
a  railroad  should  be  kept  in  operation  though  its  credit  is  so 
far  impaired  as  to  render  it  certain  it  cannot  pay  all  its 
creditors  in  full.  Even  a  temporary  interruption  or  sus- 
pension of  its  business  would  be  attended  with  the  most 
disastrous  consequences.  As  already  stated,  the  preference 
given  by  this  statute  was  intended  as  a  guard  against  such 
a  contingency.  It  does  not  rest  on  the  nature  of  the  debt, 
but  grows  out  of  the  character  of  the  creditor  and  the  neces- 
sity of  retaining  him  in  the  service  of  the  corporation.  I 
think  it  is  very  plain  the  legislature  did  not  intend  to  give 
a  lien  or  preference  for  wages  due  for  vicarious  labor  or 
service,  or  to  confer  upon  one  person  the  power  to  depute 
or  delegate  to  himself  the  labor  of  many  others,  so  that  he 
can  be  an  employe  of  a  corporation  to  the  extent  of  one  hun- 
dred or  one  thousand  men  daily.  Such  a  purpose  would 
have  been  expressed  by  giving  preference  to  the  debt,  as 
that  all  debts  due  for  labor  or  service  should  be  a  lien,  and 
not  to  the  creditor,  as  it  now  stands,  that  the  employes  in 
the  employ  of  a  corporation  shall  have  a  lien  upon  its  assets 
for  the  wages  due  to  them  respectively.  Besides,  the  con- 
tract of  the  petitioner  appears  to  me  to  be  a  most  extraor- 
dinary and  unusual  one.  It  devolved  upon  him  all  the 
duties  and  liabilities  of  a  great  public  work  in  the  receipt, 
loading  and  unloading  and  delivery  of  freight  at  a  point 
where  more  freight  was  received  and  discharged,  and  a 
greater  operating  force  was  necessary  than  at  any  other  on 
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the  road.  In  the  construction  of  statutes  of  this  kind,  it 
must  be  presumed  the  law-making  power  acted  with  full 
knowledge  of  the  ordinary  and  usual  modes  of  managing 
and  operating  railroads,  but  no  such  presumption  can  be 
made  respecting  exceptional  and  unusual  methods.  I  think 
it  would  be  a  perversion  of  this  law  to  hold  that  the  protec- 
tion granted  by  it  to  laborers  and  employes  for  their  wages 
should  be  extended  to  the  claim  of  the  petitioner.  In  my 
opinion  he  is  not  an  employe,  nor  is  his  a  claim  for  wages 
in  the  sense  in  which  those  terms  are  used  in  the  act.  The 
application  must  be  denied  and  the  petition  dismissed,  with 
costs. 


Anna  Wise 

V. 

Levi  A.  Fuller. 

1.  In  general  an  actionable  misrepresentation  consists  in  a  false 
statement  respecting  a  fact  material  to  the  contract,  and  which  is 
influential  in  producing  it. 

2.  Statements  of  mere  matters  of  opinion  or  judgment,  although 
known  to  be  false,  do  not  constitute  fraud  in  the  absence  of  relations 
of  trust  and  confidence. 

3.  But  a  statement  that  a  greater  rent  is  received  than  is  in  truth 
reserved,  or  that  the  income  from  a  property  is  greater  than  it  is  in 
fact,  being  matters  peculiarily  within  the  vendor's  knowledge,  are 
fraudulent  representations  for  which  an  action  will  lie. 

4.  To  make  the  promise  of  a  grantee  to  pay  a  mortgage  on  land  con- 
veyed to  him,  available  to  the  mortgagee,  it  must  be  made  to  a  person 
personally  liable  for  the  mortgage  debt. 

5.  In  the  construction  of  a  contract,  the  intention  of  the  parties,  as 
ascertained  by  the  canons  of  construction,  must  prevail,  unless  indis- 
pensable artificial  terms  have  been  omitted,  or  the  parties  have 
attempted  to  do  something  in  contravention  of  established  principles. 

6.  Ordinarily  the  relative  in  a  sentence  refers  to  all  the  antecedents, 
but,  in  order  to  make  sense  or  to  give  effect  to  the  intention  of  the 
parties,  it  may  be  referred  to  one,  or  to  all,  or  to  part. 

17 
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7.  A  first  lien,  which  has  been  paid  by  a  person  personally  liable  for 
the  payment  of  it  and  a  second,  though  he  pays  the  first  through  a 
third  person  who  holds  it  for  him,  will,  in  equity,  be  considered  sat- 
isfied in  adjusting  priorities. 


On  final  hearing  on  bill,  answer  and  proofs. 
Mr.  William  J.  Magie,  for  complainant. 
Mr.  Robert  Gilchrist,  for  defendant. 

The  Vice-Chancellor. 

This  is  an  ordinary  foreclosure  suit.  The  point  chiefly 
contested  on  the  hearing  was  whether  the  complainant  was 
entitled  to  a  decree  for  deficiency  against  the  defendant, 
Levi  A.  Fuller.  His  liability  grows  out  of  a  covenant  con- 
tained in  a  deed  made  to  him  for  the  mortgaged  premises 
by  Daniel  Fuller.  No  question  was  raised  as  to  the  suffi- 
ciency of  his  covenant,  nor  was  it  disputed  that  he  accepted 
the  deed  with  full  knowledge  of  its  presence.  He  says  there 
was  no  previous  agreement  that  he  should  assume  the  pay- 
ment of  the  mortgage,  but  he  admits  he  read  the  covenant 
when  the  deed  was  presented  for  delivery,  and  accepted  it 
without  objection.  This  amounted  to  an  express  assent. 
On  the  papers  his  liability  is  indisputable.  His  defence 
embraces  two  grounds  :  First,  that  he  was  inveigled  into 
the  purchase  by  fraud  ;  and,  second,  that  his  covenant  was 
made  to  a  person  not  personally  liable  for  the  mortgage  debt. 
The  last  is  not  set  up  in  his  answer,  but,  inasmuch  as  it  is 
presented  by  a  deed  put  in  evidence  by  the  complainant, 
and  which  was  an  indispensable  part  of  his  proof,  it  is 
impossible  to  determine  whether  or  not  the  complainant  is 
entitled  to  the  relief  he  seeks,  without  passing  upon  it. 

The  mortgage  in  suit  was  made  May  1st,  1872,  by  Charles 
Wise  to  the  complainant,  to  secure  the  payment  of  $8,000 
on  the  1st  day  of  February,  1875,  with  interest,  payable 
semi-annually.     On  the  same  day  Charles  Wise,  the  mort- 
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gagor,  conveyed  the  mortgaged  premises  to  James  C.  Free- 
man, who,  November  1st,  1872,  conveyed  them  to  Ogden 
L.  Alden,  and  he,  May  24th,  1873,  conveyed  them  to  Daniel 
Fuller,  and,  on  the  29th  day  of  September,  1873,  he  con- 
veyed them  to  the  defendant,  Levi  A.  Fuller.  Each  of  the 
grantees,  except  Freeman,  it  is  admitted,  bound  himself  in 
due  form  to  pay  the  complainant's  mortgage. 

The  last  deed,  it  is  alleged,  so  far  as  its  terms  attempt  to 
create  a  liability  against  the  defendant,  is  rendered  nugatory 
by  the  fraud  of  the  grantor.  The  grantor  and  grantee  are 
brothers.  The  defendant  is  a  member  of  the  jSTew  York 
bar,  and  Daniel,  at  the  time  of  this  transaction,  was  a  real 
estate  broker.  The  defendant  charges  that  he  was  entrapped 
into  making  this  covenant  by  a  course  of  deceitful  represen- 
tations extending  over  a  period  of  three  months.  He  says, 
Daniel  and  he  were  in  the  habit  of  mutually  assisting  each 
other,  and  dealing  on  a  basis  of  the  most  perfect  confidence  ; 
that  in  all  real  estate  transactions  he  trusted  Daniel's  judg- 
ment implicitly,  and  this  Daniel  knew ;  that  immediately 
after  Daniel  got  title  to  this  property  he  commenced  extol- 
ling it,  stating  that  it  was  much  better  than  he  supposed  it 
was  when  he  purchased ;  that  it  was  the  best  property  he 
had ;  that  in  ordinary  times  its  rental  value  would  be 
$2,000  a  year,  and  it  had  so  many  substantial  merits  that  he 
wanted  to  leave  it,  when  he  died,  for  the  support  of  his 
family,  as  it  could  be  depended  upon  to  produce  an  income 
of  $2,000  a  year.  He  further  says,  Daniel  told  him,  in  July, 
1873,  he  had  had  an  offer  of  $1,500  a  year  rent  for  it,  but 
considered  it  no  price,  and  expressed  fear  if  he  let  it  for  that 
sum  its  market  value  would  be  injured.  He  also  says, 
Daniel  stated  to  him,  at  this  time,  that  he  did  not  feel  at 
liberty  to  refuse  this  offer  without  first  consulting  him,  as  he 
owed  him  so  much  money ;  and  that  he  replied,  he  must 
exercise  his  own  judgment  in  the  matter,  and  thereupon 
Daniel  said  he  would  decline  the  oft'er.  He  further  says, 
Daniel  afterwards  came  to  him  and  stated  he  was  compelled 
to  raise  some  money  by  the  sale  of  something,  and  then 
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oflPered  to  sell  him  the  mortgaged  premises  in  payment  of 
what  he  owed  him  ;  he  says  he  at  first  declined,  stating  he 
did  not  want  to  make  anything  out  of  Daniel,  and  was  satis- 
fied to  let  his  debt  remain  unsecured ;  that  Daniel  again 
said  he  must  raise  some  money,  and  if  the  defendant  did  not 
take  the  property,  he  would  offer  it  to  somebody  else ;  ho 
says  he  then  asked  for  time  for  consideration,  but  Daniel 
said  no,  he  must  make  up  his  mind  at  once,  that  he  had  told 
him  all  about  the  property,  and  he  did  not  need  time  for 
consideration.  He  says,  he  then  said  he  would  take  it,  and 
the  deed  was  delivered  the  next  day  by  Mr.  John  S. 
De  Hart,  who  married  the  sister  of  the  two  brothers. 

At  this  time  Daniel  was  deeply  in  debt,  one  or  more  suits 
were  pending  against  him,  and  he  shortly  after  became 
insolvent.  The  defendant's  entire  payment  consisted  in  the 
surrender  of  notes  he  held  against  Daniel.  No  money 
•  passed.  The  defendant  was  present  when  Daniel  purchased 
the  mortgaged  premises ;  he  knew  what  they  were  valued  at 
then,  and  what  Daniel  gave  in  exchange  for  them.  He 
exhibited  the  property  Daniel  exchanged  for  them,  and 
drew  the  contract  between  the  parties.  In  this  exchange 
they  were  valued  at  |20,000.  Shortly  after  Daniel  got  title^ 
in  consequence  of  his  being  too  sick  to  go  himself,  he  sent 
his  brother.  Dr.  Austin  B.  Fuller,  and  Mr.  John  S.  De  Hart, 
to  Elizabeth,  where  the  property  is  located,  to  examine  it 
and  ascertain  its  value.  Austin  swears,  after  the  examina- 
tion had  been  completed,  and  during  the  summer  of  1873, 
he  told  the  defendant  that  Mr.  De  Hart  and  he  were  pleased 
with  the  property,  and  considered  it  richly  worth  all  Daniel 
had  paid  for  it.  Mr.  De  Hart  says,  he  obtained  the  judg- 
ment of  two  or  three  persons  residing  in  Ehzabeth  upon  its 
value,  and  reported  to  Daniel,  but  not  to  the  defendant. 
Mr.  Jesse  D.  Price,  a  real  estate  broker,  who  had  charge  of 
the  property  for  Daniel  after  his  purchase,  says  the  defend- 
ant, prior  to  his  purchase,  applied  to  him  two  or  three  times 
for  an  opinion  upon  its  value,  but  he  refused  to  give  it,  say- 
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ing  to  Mm,  he  was  suprised  he  did  not  go  out  and  make  a 
personal  examination. 

The  defendant  swears,  in  December,  1873,  he  offered  to 
reconvey  the  property  to  Daniel  and  lose  the  consideration 
he  had  surrendered,  but  his  offer  was  declined.  The  defend- 
ant paid  the  interest  on  the  mortgage  falling  due  February 
1st,  1874,  although  he  says  he  was  then  somewhat  disquieted 
about  the  transaction.  He  says,  he  first  suspected  he  had 
been  defrauded  in  June,  1874,  and  in  the  following  August 
he  notified  the  complainant  of  his  determination  to  repudiate 
the  contract.  Before  this  time  he  had  been  negotiating  with 
the  complainant  to  accept  a  less  sum  than  the  principal  in 
payment  of  the  mortgage.  Daniel  has  contradicted  most  of 
the  material  facts  sworn  to  by  the  defendant,  but  the  force 
of  his  evidence  is  greatly  impaired  by  his  hatred  of  his 
brother,  which  he  endeavored  to  make  painfully  conspicuous 
during  his  examination.  There  can  be  no  doubt,  in  view  of 
the  evidence  upon  the  subject  of  value,  that  both  the  defend- 
ant and  Daniel  paid  much  more  for  the  property  than  it  was 
intrinsically  worth,  but  it  is  equally  clear  that  the  reports 
made  to  Daniel  by  his  brother  and  Mr.  De  Hart  fully  justi- 
fied him  in  believing  it  was  worth  all  he  had  given  for  it. 

The  complainant  is  seeking  to  enforce  a  purely  derivative 
or  substituted  right.  He  stands  here  merely  in  the  right  of 
his  debtor,  and  unless  his  debtor  could  enforce  this  covenant, 
he  cannot.  If  Daniel  could  not  hold  the  defendant,  had  he 
paid  the  complainant's  debt  and  w^ere  here  seeking  a  decree, 
the  complainant  cannot.  Klapworth  v.  Dressier,  2  Beas.  62; 
Ovwell  V.  Currier,  12  C.  E.  Gr.  152  ;  8.  C.  on  appeal,  lb.  650. 
The  question,  therefore,  on  this  branch  of  the  case  is.  Does 
the  proof  show  that  the  defendant's  covenant  was  procured 
by  fraud  ?  On  the  papers  the  complainant  has  a  perfect 
case,  and,  unless  their  force  as  the  mutual  repository  of  the 
intention  of  the  parties  has  been  overcome  by  convincing 
proof,  they  must  stand  as  the  infallible  arbiter  of  their  rights 
and  liabilities. 
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No  definition  of  fraud  can  be  framed  which  will  serve  as 
a  safe  test  in  every  case.  The  best  eftbrt  in  that  direction 
must  prove  abortive.  Each  case  must  be  determined  on  its 
own  peculiar  facts.  It  is  not  every  untruthful  statement 
that  will  invalidate  a  contract.  Avarice  is  so  strong  in  the 
average  man  that  he  naturally  extols  what  he  desires  to  sell, 
and  depreciates  what  he  wants  to  buy.  All  bargaining  is 
conducted  on  the  principle  that  each  party  is  at  liberty  to 
get  such  advantages  in  the  transaction  as  are  allowed  by 
the  morals  of  trade.  A  contract  is  rarely  made  where  each 
party  strives  to  give  the  crther  all  the  benefit  to  be  derived 
from  the  transaction.  Gain  or  profit  is  the  fundamental 
object  of  all  trafiic.  Generally,  mere  expressions  of  opinion, 
estimate  or  judgment,  even  if  false,  do  not  constitute  fraud. 
It  may  be  said,  generally,  an  actionable  misrepresentation 
consists  in  a  false  statement  respecting  a  fact  material  to  the 
contract,  and  which  is  influential  in  producing  it.  2  Chit,  on 
Con.  1044 ;  2  Pars,  on  Con.  21b ;  Taylor  v.  Fleet,  1  Barb.  471. 
Statements  of  value  made  by  a  vendor  during  the  negotia- 
tion between  the  parties,  although  known  to  be  excessive, 
do  not  ordinarily  constitute  a  warranty  or  a  fraud.  Uldcr  v. 
Semple,  5  C.  E.  Gr.  291.  A  mere  expression  of  opinion  as 
to  value,  although  the  amount  stated  is  known  to  be  exces- 
sive, is  not  a  fraud  {Sandford  v.  Hardy,  23  Wend.  260 ; 
Smith  V.  Countryman,  30  N.  Y.  655,  681),  unless  the  person 
making  it  knew  at  the  time  that  in  consequence  of  the  rela- 
tions of  trust  and  confidence  existing  between  himself  and 
the  person  to  whom  it  was  made,  he  would  rely  upon  it  and 
be  controlled  by  it.  Story's  Eq.  Jar.  §  197.  A  purchaser  is 
not  entitled  to  relief  asrainst  a  vendor  for  a  false  afiirmation 
of  value,  it  being  deemed  his  own  folly  to  credit  a  nude 
assertion  of  that  nature.  Besides,  value  consists  in  judg- 
ment and  estimation,  in  which  men  necessarily  dififer.  1 
Sugd.  on  Vend.  3.  But  a  remedy  will  lie  against  a  vendor  for 
falsely  affirming  that  a  greater  rent  is  paid  for  the  estate 
than  is  actually  reserved,  for  that  is  a  fact  within  his  own 
knowledge,     lb.  5 ;    Lysney   v.  Selby,  2  Ld.  Raym.  1118 ; 
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Dobell  V.  Stevens,  S  B.  ^  C.  623.  And  so  a  willful  mis- 
representation by  a  vendor  affirming  that  the  income  from 
his  public  house  has  been  greater  than  in  truth  it  was, 
is  an  actionable  fraud.  Boicring  v.  Stevens,  2  Car.  ^  P.  337. 
The  fact  that  a  price  in  excess  of  its  market  value  is  paid 
for  a  thing,  standing  alone,  is  never  evidence  of  fraud. 
Mere  inadequacy  of  consideration  will  never  substantiate  a 
charge  of  fraud.  In  equity,  inadequacy  of  value  is,  in  gen- 
eral, of  itself,  no  ground  for  impeaching  a  contract  [Bellin- 
ger v.  Corwin,  4  Zab.  257,  259);  but,  with  other  circumstances 
of  suspicion,  it  may  constitute  an  element  of  proof  in  estab- 
lishing fraud.     2  Chit,  on  Con.  1050. 

Tested  by  these  rules,  I  think  the  defence  is  narrowed  down 
to  this  question :  Did  Daniel,  with  a  view  of  enticing  the 
defendant  to  purchase,  falsely  represent  that  he  had  had  an 
offer  of  $1,500  a  year  for  this  property?  The  other  state- 
ments attributed  to  him,  even  if  they  were  couched  in  lan- 
guage as  strong  as  that  in  which  they  have  been  put  before 
the  court,  related  entirely  to  the  prospective  value  and 
merits  of  the  property,  and  could  only  have  been  regarded 
as  the  extravagant  praise  of  a  loquacious  boaster.  They 
were  not  the  sort  of  representations  that  would  be  likely  to 
influence  the  judgment  of  a  man  of  mature  age,  whose 
active  years  had  been  spent  in  the  courts  of  a  great  city ; 
who  was  necessarily  a  man  of  affairs,  and  knew  thoroughly 
the  man  who  uttered  them.  Besides,  it  is  impossible  to  say 
Daniel  did  not  honestly  entertain  the  opinion  he  expressed. 
He  had  sent  his  brother  and  Mr.  De  Hart  to  ascertain  the 
truth  about  the  property,  and  he  had  a  right  to  rely  upon 
what  they  said.  Their  information  was  communicated  to 
the  defendant  as  well  as  to  Daniel.  It  is  not  pretended  that 
Daniel  made  a  representation  which  was  at  variance  with 
the  facts  as  they  were  reported  to  him.  Nor  have  I  been 
able  to  discover  any  motive  for  the  fraudulent  purpose 
imputed  to  Daniel. 

At  the  time  these  conversations  occurred,  the  relations 
existing  between  the  parties  were  kind  and  affectionate;  the 
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defendant  had,  for  a  long  time  prior,  been  in  the  habit  of 
loaning  Daniel  money  without  stint,  and,  if  his  statements 
are  true,  he  was  an  unusually  indulgent  creditor.  When 
Daniel  first  ofiered  him  the  property,  he  says,  he  told  him 
to  keep  it,  he  was  willing  to  let  his  debt  remain  unsecured. 
Daniel's  obligations,  he  says,  he  knew  were  rapidly  matur- 
ing. Daniel  says  he  was  in  sore  pecuniary  distress  and  his 
brother  knew  it.  The  result  proved  he  was  insolvent.  I 
can  understand  wh}-  at  such  a  juncture  he  should  be  anxious 
to  secure  such  a  creditor;  but  he  could  not  have  been  willing 
to  defraud  him,  unless  he  was  insensible  to  the  claims  of  affec- 
tion and  gratitude.  I  am  not  willing  to  believe  any  man  so 
basely  mean  and  corrupt  in  the  absence  of  convincing  proof. 
Nor  do  I  think  any  special  trust  or  confidence  has  been 
shown.  Aside  from  the  fact  that  the  parties  were  brothers 
and  occupied  the  same  office,  there  is  no  proof  of  confiden- 
tial relations  except  a  positive  affirmation  on  one  side  and 
an  emphatic  denial  on  the  other.  The  defendant  was  not  a 
callow  youth,  nor  a  recluse,  and  Daniel's  career  as  a  real 
estate  dealer  had  scarcely  'been  sufficiently  successful  to 
inspire  a  blind  confidence.  From  my  observation  of  the 
two  men,  I  think  it  is  quite  apparent  the  defendant,  in 
mental  power  and  resources,  is  much  the  superior  of  his 
brother.  The  strong  do  not  usually  rely  upon  the  weak. 
This  was  not  his  first  venture  in  real  estate.  He  had  pur- 
chased a  farm  in  1866,  a  share  in  a  real  estate  association  in 
1868,  and  had  also  been  the  owner  of  three  houses  and  lots 
in  the  city  of  Brooklyn.  But  the  decisive  evidence  on  this 
point,  in  my  judgment,  is  the  fact  that  he  knew  at  what  val- 
uation Daniel  had  taken  this  property,  what  he  had  given  in 
exchange  for  it,  whom  he  had  sent  to  learn  its  value,  and 
what  report  they  had  made.  These  facts  completely  refute 
the  charge  that  this  purchase  was  the  result  of  an  unques- 
tioning faith  in  the  correctness  of  Daniel's  judgment  upon 
the  subject  of  value. 

But  did  Daniel,  with  design   to  influence   the    defend- 
ant to   purchase,   falsely   represent    that   he   had    had   an 
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offer  of  $1,500  a  year  for  the  property?  No  deceit  or  mis- 
representations as  to  past  productive  value  is  charged.  It 
is  not  alleged  that  anything  was  said  respecting  the  past  or 
present  rent  of  the  property.  It  appears  Daniel's  agent  had 
reported  to  him  that  an  inquiry  had  been  made  respecting 
the  rent  of  the  property ;  to  quote  the  agent's  language,  he 
told  Daniel  he  had  had  a  "  nibble."  The  deceit  charged 
against  Daniel  is  in  falsely  representing  this  inquiry  as  an 
offer,  and  then  making  it  a  pretence  for  seeking  the  defend- 
ant's advice  whether  he  should  accept  it  or  not.  Daniel 
denies  that  he  sought  the  defendant's  advice,  but  admits 
that  for  a  few  days  he  thou*:ht  he  would  be  able  to  rent  the 
property  for  $2,000,  and  spoke  of  his  prospect  freely,  and 
when  it  failed  he  spoke  as  freely  of  his  disappointment. 
This  occurred  in  July,  1873,  two  months  before  the  defend- 
ant purchased.  Now,  granting  that  Daniel  said  all  the 
defendant  imputes  to  him,  the  defendant  knew  perfectly 
well  the  property  was  not  let  for  any  such  rent  when 
Daniel  got  it,  nor  when  it  was  conveyed  to  him.  He  had 
no  reason  to  believe,  at  any  time,  it  had  ever  been  rented 
for  any  such  sum;  on  the  contrary,  he  had  notice,  in  the  fact 
that  it  had  been  conveyed  from  one  grantee  to  another, 
heavily  burdened  with  assessments  and  taxes,  that  it  had 
been  either  unproductive,  or  nearly  so,  or  in  very  improvi- 
dent hands.  He  says  he  purchased  under  the  belief  that  its 
chief  value  consisted  in  its  capacity  to  be  used  as  a  dock, 
but  he  knew  it  had  not  been  used  for  that  purpose  by 
Daniel,  and  it  is  not  pretended  that  any  representation  was 
made  that  its  use  for  that  purpose,  by  any  previous  owner, 
had  been  at  all  equivalent  in  profit  to  its  estimated  value. 
No  allusion  was  made  to  this  offer  in  the  final  interview, 
and  there  is  nothing  in  the  evidence  to  show  that  either 
party  thought  of  it  then;  indeed,  it  would  seem,  from  the 
silence  of  the  parties,  that  the  subject  had  passed  from  the 
memory  of  both,  or  that  the  vendee  knew  quite  as  well  as 
the  vendor  that  the  nibble  had  never  become  a  bite.  In 
view  of  all  the  circumstances,  I  do  not  believe  the  defend- 
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ant's  action  was  influenced  in  the  slightest  degree  by  what 
Daniel  said  respecting  this  offer.  Fraud  is  so  odious  to 
justice  that  the  courts  should  always  bo  swift  to  denounce 
it,  and  to  give  relief  against  it,  but  they  can  only  proceed 
upon  proof.  The  law  benignly  presumes  all  men  honest 
until  the  contrary  is  shown.  He  who  charges  fraud  must 
prove  it  or  fail.  His  proof  must  satisfy  the  conscience  of 
the  court.  I  am  compelled  to  declare,  after  a  careful  con- 
sideration of  this  branch  of  the  case,  I  am  not  convinced  the 
defendant  was  induced  by  fraud  to  accept  the  deed  contain- 
ing the  covenant  upon  which  the  complainant  seeks  to 
hold  him. 

The  other  defence  raises  simply  a  question  of  construc- 
tion. Charles  "Wise  conveyed  the  mortgaged  premises  to 
James  C.  Freeman,  subject  to  complainant's  mortgage  and 
certain  assessments  for  local  improvements.  After  referring 
to  a  prior  conveyance,  the  deed  says :  The  premises  "  are 
hereby  conveyed  subject  to  a  mortgage  from  Charles  Wise 
to  Anna  Wise,  for  $8,000,  and  subject  also  to  all  city  assess- 
ments now  existing  thereon,  which  the  said  party  of  the 
second  part  hereby  assumes  to  pay,  except  the  assessment 
for  the  Reid  street  sewer." 

The  defendant  contends  that  the  relative  or  representa- 
tive in  this  sentence  refers  to  the  last  antecedent  only,  and 
that  by  the  proper  construction  of  the  stipulation,  the  cove- 
nantor bound  himself  simply  to  pay  the  assessments  and  not 
the  mortgage.  There  can  be  no  doubt,  if  this  reading  be 
the  true  one,  the  promise  of  the  defendant  is  without  legal 
force,  for  it  is  well  settled,  to  make  a  promise  of  this 
nature  effective,  it  must  be  made  to  a  person  personally 
liable,  legally  or  equitably,  for  the  mortgage  debt,  and 
if  there  is  a  break  anywhere  in  the  chain  of  liability,  all 
the  subsequent  promises  are  without  obligation.  King  v. 
Whitely,  10  Paige  465 ;  Trotter  v.  Hughes,  12  N.  Y.  74 ;  Crow- 
ell  V.  Carrier,  12  C.  K  Gr.  152,  155;  &  C.  on  appeal,  lb.  650. 
But  this  construction  cannot  prevail.  It  does  not  read  the 
sentence  correctly.     It  requires  it  to  be  read  in  a  restricted 
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sense,  and  deprives  the  principal  word  of  its  full  import.  It 
manifestly  runs  counter  to  the  plain  intention  of  the  parties. 
There  can  be  no  doubt  about  what  that  was.  Unless  artificial 
terms  are  requisite,  or  the  parties  have  attempted  to  do  some- 
thing contrary  to  established  principles,  their  intention,  if  it 
can  be  clearly  seen,  must  prevail  over  everything.  The 
object  of  all  canons  of  construction  is  to  ascertain  tlie 
meaning  of  the  parties,  and  when  that  is  plain  there  is  no 
room  for  construction,  and  the  court  has  no  duty  but  to  give 
effect  to  it.  The  relative  may  be  referred  to  such  antece- 
dent as  will  render  the  clause  sensible,  although  it  is  not 
the  last  {King  v.  Wright,  1  Adol.  ^  El.  434) ;  or  it  may  be 
referred  to  all  the  antecedents,  or  to  such  of  them  as  will 
make  sense.  [Pot.  Dwar.  on  Stat.  210).  In  all  cases  of  con- 
struction the  clause  presented  for  interpretation  is,  if 
possible,  to  be  rendered  sensible  and  reasonable,  and  effect 
given  to  all  its  parts.  I  think  it  is  clear  that  Mr.  Freeman 
intended  to  assume  the  payment  of  the  complainant's  mort- 
gage, and  that  he  has  manifested  tliat  intention  by  appro- 
priate language.  In  my  opinion  the  complainant  is  entitled 
to  a  decree  for  deficiency  against  Mr,  Levi  A.  Fuller. 

This  result  renders  unnecessary  discussion  of  the  question 
whether  the  complainant's  mortgage  or  the  taxes  and  assess- 
ments paid  by  Mr.  John  S.  De  Hart  are  entitled  to  priority 
in  payment.  It  is  admitted  the  taxes  and  assessments 
were  paid  by  Mr.  De  Hart  as  the  agent  of  Mr.  Fuller,  with 
his  money  and  for  his  benefit.  The  right  and  interest  trans- 
ferred by  the  city  to  Mr.  De  Hart  is  held  by  him  in  trust 
for  Mr.  Fuller.  Mr.  Fuller  bound  himself  to  pay  the 
taxes  and  assessments.  His  covenant  embraced  them.  As 
between  his  covenantee  and  those  standing  in  his  rights, 
and  his  trustee  or  himself,  the  taxes  and  assessments  must 
be  considered  paid.  This  would  be  so,  even  at  law.  Allaire 
V.  Hartshoime,  1  Zab.  665,  670.  Equity  looks  at  things  as 
they  are,  and  deals  with  them  regardless  of  mere  forms  or 
appearances.  The  complainant's  lien  stands  first  in  order 
of  priority. 
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The  Board  of  Chosen  Freeholders  of  Middlesex  CouN!»rr 

V. 

The  State  Bank  at  New  Brunswick. 

1.  New  Jersey  does  not  possess  the  crown's  common  law  preroga.  ive 
to  have  its  debts  paid  in  preference  to  the  debts  of  other  creditors. 

2.  On  the  appointment  of  a  receiver  of  an  insolvent  coi-poration,  its 
title  to  its  property  is  divested  by  force  of  law. 


Mr.  Attorney- General  Stockton,  for  the  state. 

Mr.  A.  V.  Schenck,  for  receiver. 

On  the  3d  of  April,  1877,  this  court  took  possesw.on  of 
the  State  Bank  at  New  Brunswick  as  an  insolvent  corpora- 
tion, and  appointed  a  receiver  to  convert  its  asoets  into 
money  and  distribute  the  same  among  its  creditoi*9  {.ccord- 
ing  to  law.  In  January,  1877,  the  state  treasurer,  pursuant 
to  the  requirements  of  the  eleventh  section  of  the  act 
respecting  the  oflfice  of  treasurer  {Bev.  p.  1215),  deposited 
nearly  $34,000  of  the  moneys  of  the  state  in  this  bank,  which 
stood  to  his  credit,  as  treasurer,  when  the  t)ank  suspended 
business.  On  the  7th  of  July,  1877,  the  treasurer  filed  a 
petition  in  this  court,  alleging  that  the  state  was  a  preferred 
creditor  of  the  bank,  and  praying  that  the  receiver  be 
directed  to  pay  the  state's  debt  first,  in  preference  to  the 
other  creditors. 

The  Vice-Chancellor. 

The  claim  of  the  state  rests  upon  a  prerogative  right  of 
the  crown  of  Great  Britain,  the  contention  being  that  the 
state  succeeded  to  all  royal  rights,  in  virtue  of  its  sover- 
eignty, when  the  crown  was  displaced  here  as  the  sovereign 
power.     The  right  of  the  crown  in  this  particular  is  clear. 
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Anciently  the  king  might,  by  his  writ  of  protection,  pre- 
vent any  subject  from  suing  his  debtor  until  his  debt  was 
paid.  By  statute  25  ^dw.  Ill,  ch.  19,  its  despotic  rigor 
was  so  far  mitigated  as  to  allow  the  subject  to  obtain  a  judg- 
ment against  the  king's  debtor,  and,  upon  paying  the  king's 
debt,  to  have  execution  for  both  debts.  But  the  prerogative 
has  at  all  times  been  most  loyally  upheld  by  the  English 
courts.  It  stands  on  a  common  law  maxim :  Quando  jus 
domini  regis  et  subditi  concurrunt,  jus  regis  prceferri  debet.  Debts 
due  the  crown  by  record,  or  upon  specialty,  are  entitled  to 
preference  over  debts  of  the  same  class  due  to  subjects,  but 
simple  contract  debts  due  to  the  crown  are  not  entitled  to 
preference  over  debts  of  record  due  to  subjects  [Com.  Dig., 
title  Administrator,  ch.  2;  Bac.  Abr.,  title  Executor,  L.  2; 
2  Wms.  on  Ex'rs  991) ;  but  where  both  are  simple  contract 
debts,  that  due  to  the  crown  must  be  preferred  [Bac.  Abr., 
title  Executors,  i.  2 ;  2  Wms.  on  ExWs  993).  The  king  is 
supposed  to  be  so  constantly  engrossed  with  public  business 
as  to  be  unable  to  give  proper  attention  to  matters  relating 
to  his  revenue,  and,  therefore,  no  time  occurs  to  him,  and 
he  is  incapable  of  laches.  Gilbert's  His.  Exch.  90.  The 
common  method  of  enforcing  this  right  is  by  writ  of  extent, 
by  which  the  debtor's  body  may  be  taken,  and  also  his 
goods  and  lands.  2  Tidd's  Pr.  1044.  Upon  a  debt  of 
record,  or  upon  a  specialty,  it  may  issue  without  any  pre- 
vious suit  or  proceeding,  except  an  affidavit  that  the  debtor 
is  insolvent  and  the  debt  is  in  danger  of  being  lost.  lb. 
1046.  If  the  debt  is  upon  simple  contract,  it  may  be  raised 
to  a  debt  of  record  by  simply  issuing  a  commission  to  ascer- 
tain the  amount  due,  which  is  uniformly  executed  without 
notice  to  the  debtor,  and,  on  the  return  of  the  commission 
and  an  affidavit  of  insolvency  and  danger,  an  extent  issues 
as  of  course,  lb.  1047.  It  may  be  resorted  to  during  the 
progress  of  a  suit  brought  in  the  ordinary  form,  and  when 
all  liability  is  denied.  Rex  v.  Pearson,  3  Price  288  ;  Giles  v. 
Grover,  9  Bing.  128.  By  virtue  of  it  the  sheriff  may  break 
into  the  debtor's  house,  if  admission  be  refused,  either  to 
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arrest  him  or  to  seize  his  goods ;  a  debtor  taken  under  it 
cannot  be  bailed,  nor  will  his  discharge  under  bankrupt  or 
insolvent  laws  release  him.  2  Tidd's  Pr.  1049.  In  1832,  it 
was  held,  by  the  house  of  lords,  in  conformity  with  the  opinion 
of  a  majority  of  the  law  judges,  that  the  crow^n's  right  con- 
tinues as  long  as  its  debtor  retains  title,  whether  he  retains 
possession  of  the  property  or  the  law  has  taken  custody  of 
it;  it  will  overreach  a  prior  execution  and  levy,  but  cannot 
reach  property  either  partially  or  wholly  aliened  by  the 
debtor.  Giles  v.  Grover,  1  CL  ^  Fin.  72;  S.  G,  9  Bing. 
128.  It  was  also  held,  in  this  case,  that  the  crown's  right 
must  prevail  against  a  judgment  creditor  whose  judgment, 
execution  and  levy  were  antecedent  to  an  extent  in  favor  of 
the  crown,  because  the  seizure  under  the  prior  writ  did  not 
change  the  title,  but  merely  put  the  property  in  custodia  legis, 
for  the  benefit  of  those  to  whom  the  law  would  ultimately 
adjudge  it;  but  it  was  unanimously  resolved,  that  if  the 
debtor's  title  was  divested  before  the  teste  of  the  extent,  the 
crown's  right  against  the  property  was  gone. 

Tindal,  C.  J.,  in  his  opinion,  referred  to  a  case  decided  in 
the  court  of  exchequer  in  1686  {Atiy-Gev.  v.  Capell,  2  Shoiv. 
481),  in  which  it  was  held,  that  if  an  extent  comes  after  the 
issuing  of  a  commission  in  bankruptcy,  but  before  an  assign- 
ment by  the  commissioners,  it  will  take  the  property ;  but 
if  it  does  not  come  until  after  assignment,  the  debtor's  title 
being  divested,  it  cannot  reach  the  property. 

If,  by  the  adoption  of  the  common  law,  New  Jersey 
became  invested  with  this  right,  it  holds  it  now  in  all  its 
original  force,  and  may  wield  it  to-day  in  all  its  iron  rigor. 
It  has  not  been  changed  or  mitigated  by  legislation — indeed, 
it  is  unknown  in  the  legislation  of  the  state — and  if  it  exists 
at  all,  it  is  held  as  perfect  and  complete  as  it  existed  in  the 
hands  of  George  III.  Statutes  regulating  private  rights,  or 
ameliorating  private  remedies,  do  not  extend  to  the  king 
(1  Black.  Com.  261);  nor  to  the  state  {O'Hanlon  v.  Van 
Kleeck,  Spen.  31,  40 ;  S.  C.  in  error,  1  Zab.  582,  589).  When  a 
statute  is  general,  and  thereby  any  p'-erogative,  right,  title  or 
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interest  is  divested  or  taken  from  the  king,  in  such  case  the 
king  shall  not  be  bound,  unless  the  statute  is  made  to  extend 
to  him  by  express  words.  Bac.  Abr.,  title  Prerogative  K  5. 
If  the  right  exists  here,  it  is  untouched  by  either  constitu- 
tional or  statutory  regulation. 

But  my  research  has  failed  to  discover  a  single  instance  in 
which  it  has  been  recognized  by  the  courts  of  this  state,  and 
only  one  where  it  was  asserted  as  a  state  right.     In  JEly  v. 
Jones,  Coxe  132,  decided  in  1792,  it  was  claimed  by  counsel 
that  the  official  bond  given  by  a  sheriff  to  the  king  was  in 
the  nature  of  a  recognizance,  and  bound  the  obligor's  land 
from  the  time  a  breach  of  the  condition  occurred,  and  that 
a  subsequent  conveyance,  either  by  the  obligor  or  his  heir, 
passed  the  land  subject  to  the  lien ;  but  the  court  did  not 
deem  it  necessary  to  pass  upon  the  question,  being  able  to 
decide  the  case   upon  another   ground.      It  certainly  has 
never  received  judicial  approval,  and,  so  far  as  my  knowl- 
edge extends,  no  law  officer  of  the  state  has  ever  attempted 
to  enforce  it.     For  over  one  hundred  years  as  an  actual, 
practical  prerogative  of  government,  it   has  neither  been 
exerted  nor  recognized,  and  this  circumstance,  as  a  matter 
of  contemporaneous  and  long-continued  construction  by  all 
departments  of  the  government,  would  seem  to  negative  the 
existence  of  the  right  with  great  emphasis.     A  prerogative 
which  has.  remained  so  long  practically  useless  can  hardly 
be  said  to  exist.      By  an  act  passed  June  13,  1799  {Pat. 
435),   it  was   enacted,  that  when  the  estate  of  any  dece- 
dent was  insufficient  to  pay  all  his  debts,  the  physician's 
bill  during  the  last  sickness,  funeral  expenses  and  judgments 
entered  of  record  during  the  life-time  of  the  decedent,  should 
be  first  paid,  and  that  the  balance  of  the  estate  should  be 
distributed  among  his  creditors  in  proportion  to  the  sums 
due  them  respectively.      This  act,  in  substance,  has  con- 
tinued in  force  up  to  this  time.     E.  L.  p.  766  ;  Elmer's  Dig. 
1G9;  R.  S.  p.  346;  Mx.  Dig.  (4th  eel.)  419. 

In  the  first  edition  of  Ewing's  N.  J.  Justice,  published  in 
1805,  it  is  said  (p.  69) :      "  All   the   ancient   law-learning 
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respecting  the  priority  of  debts  is  entirely  done  away  by  the 
act  of  June  13, 1799,"  and  Mr.  Griffith  subsequently  declared 
it  to  be  his  opinion  that  our  laws  give  no  preference  to 
debts  of  any  kind  due  to  the  state  ;  they  stand  only  on  the 
same  footing  as  other  debts,  according  to  their  degree.  4 
Grif.  Law  Reg.  1281,  7iote  2.  And  an  author,  quite  as 
eminent  as  a  jurist  as  any  name  that  ever  adorned  the 
American  bench,  has  stated,  that  the  right  of  preference  of 
a  state,  in  this  country,  does  not  rest  upon  the  common  law, 
but  exists  only  where  given  by  statute.  1  Kenfs  Com.  248, 
note  (c).  The  federal  government  unquestionably  possessed 
as  high  a  prerogative  right,  as  a  creditor,  as  any  sovereignty 
could  under  a  government  republican  in  form,  yet  it  never 
attempted  to  exercise  the  crown's  common  law  prerogative 
in  this  respect,  but,  as  early  as  1797,  established  a  right  of 
preference  by  statute.  U.  S.  Rev.  St.  691.  And  it  has  been 
held  that  this  statute  must  be  strictly  construed,  it  being  in 
derogation  of  the  common  right  of  creditors  of  the  same 
class  to  be  paid  equally.  1  Kenfs  Com.  247.  It  has  been 
thrice  adjudged  in  South  Carolina  that  this  prerogative  was 
so  purely  an  attribute  of  a  despotic  government,  and  so 
strongly  in  antagonism  to  the  cardinal  objects  of  a  govern- 
ment established  by  the  people  for  their  common  protection 
and  security,  that  it  could  not,  either  as  a  matter  of  law  or 
reason,  be  held  to  belong  to  the  latter,  as  one  of  its  inherent 
functions,  in  the  absence  of  an  express  legislative  declaration 
to  that  effect.  Commissioners  of  Public  Accounts  v.  Green- 
wood, 1  Desau.  450  (arguments  of  counsel  will  be  found 
in  the  appendix,  599) ;  State  v.  Harris,  2  Bailey  598  ;  Keckley 
V.  Keckley,  2  HiWs  S.  C.  Ch.  250,  256.  Debts  which  arise  ex 
contractu,  and  are,  therefore,  due  to  the  state  in  her  corporate 
capacity,  or  debts  which  arise  ex  delicto,  and  which  are  the  pun- 
ishment of  the  law  for  misdemeanors,  are  not  entitled  to  pref- 
erence over  debts  due  to  the  citizen.  State  Bank  v.  Gibbs,  3 
Mc Cord  [Law)  2>11.  JSTeither  the  research  of  counsel,  nor 
my  own,  has  brought  to  my  attention  but  a  single  case, 
decided  by  an  American  court,  in  which  this  right,  as  an 
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attribute  of  government,  has  received  judicial  sanction. 
Maryland  v.  Bayik  of  Maryland,  6  Gill  ^  Johns.  205.  This 
case  does  distinctly  declare,  that  by  the  adoption  of  the 
common  law,  the  state  of  Maryland  became  invested  with 
the  prerogative  in  question,  but  not  of  its  harsh  and  oppres- 
sive incidents. 

It  was  held,  the  state  simply  acquired  the  pre-eminent 
right,  without  the  writ  of  protection  or  extent,  and  could 
only  enforce  the  right  by  such  remedies  as  the  citizen  was 
at  liberty  to  employ.  By  what  means  these  incidents  were 
lost  is  not  stated.  I  think  it  would  be  quite  difficult  to 
show  how  they  were  lost.  Unless  altered  by  legislation,  I 
think  if  the  right  is  admitted  at  all,  it  must  be  allowed  to 
stand  in  all  its  original  rigor.  But,  what  is  more  pertinent 
to  the  question  in  hand,  it  was  also  held  in  this  case,  that 
any  act  which  divests  the  title  of  the  debtor  and  puts  his 
property  in  the  hands  of  others  for  the  benefit  of  his  credit- 
ors, cuts  out  the  right  of  the  state.  In  all  its  essential 
features  that  case  was  identical  with  this.  The  treasurer 
of  the  Western  Shore  of  Maryland  had  on  deposit  in  the 
Bank  of  Maryland,  when  it  became  insolvent,  over  $50,000; 
the  bank  assigned  its  property  to  trustees  for  the  equal 
benefit  of  its  creditors,  and  thereupon  the  state  filed  a  bill 
in  equity,  alleging  that  the  trustees,  in  the  proper  execution 
of  their  trust,  were  bound  to  pay  the  state  first,  in  prefer- 
ence to  the  other  creditors.  Judgment  of  dismissal  was 
pronounced,  on  the  ground  that  the  moment  the  debtor's 
title  was  divested  by  assignment  the  right  of  the  state 
expired. 

In  my  opinion,  a  judgment  which  adjudges  this  preroga- 
tive to  the  state,  will  give  it  what,  in  the  unanimous  judg- 
ment of  a  long  line  of  distinguished  law  officers,  it  never 
had — if  their  persistent  refusal  to  assert  it  can  be  regarded 
as  any  evidence  of  their  judgment — and  what  has  but  feeble 
support  in  the  judicial  opinion  of  the  country.  My  judg- 
ment is,  the  state  does  not  possess  the  prerogative  claimed. 
But  if  my  examination  of  the  question  had  led  me  to  a  dif- 
18 
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ferent  conclusion,  still,  I  think,  the  claim  could  not  be 
sustained.  The  authorities  of  both  countries  unanimously 
ao-ree  that  the  right  dies  the  moment  the  debtor's  title  is 
divested.  No  claim  was  made  by  the  state  in  this  case  until 
after  a  receiver  had  been  appointed.  That  appointment 
invested  him  with  full  power  to  sell,  assign  and  convey  all 
the  property  of  the  corporation  {Rev.  p.  189,  §  72).  No 
act  by  the  corporation  is  necessary  to  complete  either  the 
title  of  the  receiver  or  that  of  his  purchaser.  Unlike  pro- 
ceedings under  bankrupt  laws,  no  assignment  by  the  debtor 
or  commissioners  is  required.  Title  is  divested  by  force  of 
law,  and  such  divestiture  is  perfect  and  absolute. 

The  order  asked  must  be  denied,  and  the  petition  dis- 
missed. 


John  J.  Rittenhouse 

V. 

Mary  Ann  Rittenhouse. 


A  wife  is  not  guilty  of  desertion  who  leaves  her  home  because  of  the 
threatening  language  and  conduct  of  her  husband,  and  thereupon  he, 
instead  of  asking  her  to  return,  notifies  the  public,  by  advertisement, 
not  to  give  her  credit. 

On  final  hearing  on  pleadings  and  proofs. 

Mr.  Aiwater,  for  petitioner. 

Mr.  Hansom,  for  defendant. 

Argued  before  Barker  Gummere,  Esq.,  a  special  master, 
sittino;  for  the  chancellor. 

The  Master. 

The  petitioner  asks  a  divorce  from  the  bonds  of  matri- 
mony, on  the  ground  that  his  wife  has  been  guilty  of  willful, 
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continued  and  obstinate  desertion.  The  parties  were  mar- 
ried on  the  22d  of  September,  1867,  and  lived  together 
until  the  evening  of  the  12th  of  June,  1873,  with  the  excep- 
tion of  some  four  months  in  1872;  on  that  evening  the 
defendant,  who  had  been  attending  a  church  fair,  returned 
to  hei"  husband's  house,  but  did  not  enter  it ;  she  went  to 
the  house  of  a  neighbor  to  pass  the  night,  and  has  not  since 
entered  her  husband's  house,  nor  cohabited  with  him.  The 
statutory  term  of  three  years  expired  about  the  12th  of 
June,  1876,  and  the  petition  in  the  cause  was  filed  June 
27th,  1876.  The  burden  is  upon  the  petitioner  to  demon- 
strate that  the  defendant  deserted  him,  and  that  her  deser- 
tion was  willful,  continued  and  obstinate. 

A  large  amount  of  testimony  has  been  taken  by  each  of 
the  parties,  to  prove  that  the  other  was  the  cause  of  the 
quarrels  that  seem  to  have  been  nearly  continuous  between 
them  down  to  the  12th  of  June,  1873.  The  proofs  show 
quite  clearly  that  they  were  equally  in  fault  and  equally 
quarrelsome.  The  real  question  in  the  cause  is,  whether  the 
conduct  of  the  parties  at  and  since  the  evening  in  question 
has  been  such  as  to  entitle  the  petitioner,  and  subject  the 
defendant,  to  a  decree  of  divorce  for  desertion. 

It  appears,  from  the  testimony,  that  the  defendant  habitu- 
ally attended  the  religious  meetings  of  a  church  in  Eliza- 
beth, and  encouraged  the  petitioner's  daughters  to  attend 
the  Sunday-school  of  the  same  church,  and  that  the  peti- 
tioner was  strongly  prejudiced  against  that  church;  that  on 
the  afternoon  and  evening  of  June  11th,  1873,  the  defend- 
ant attended  a  fair  held  at  that  church,  and  took  the  two 
oldest  daughters  with  her,  and  that  the  petitioner  was 
thereby  displeased;  and  that  on  the  next  evening,  June 
12th,  the  girls  asked  his  permission  to  again  accompany  the 
defendant  to  the  fair,  which  he  refused;  and  that  when  the 
defendant  went  out  alone,  the  petitioner  called  after  her 
that  she  had  better  be  back  by  half-past  nine,  as  at  that  hour 
he  should  lock  up  the  house  and  go  to  bed ;  and  that  the 
defendant  attended  the  fair,   and    returned   to  the  house, 


276  CASES  IN  CHANCERY.  [29  Eq. 

Eittenhouse  v.  Rittenhouse. 

accompanied  by  Mrs.  Tappen  aud  Mr.  La  Bar,  between 
half-past  nine  and  ten  o'clock ;  that  the  petitioner  was  on 
the  front  porch,  awaiting  the  coming  of  the  defendant, 
and  that  his  demeanor  was  such  that  his  daugliter 
Catharine  expected  "  trouble" ;  and  that,  on  the  approach 
of  the  defendant  and  her  companions,  he  advanced  to 
the  front  gate,  and,  without  opening  it,  stood  there, 
brandishing  a  stick  or  cane,  and  striking  the  gate  with 
it,  and  at  the  same  time  accosting  the  defendant  with 
abusive  epithets,  in  so  loud  a  voice  as  to  awaken  one  of  the 
witnesses,  who  was  asleep  in  her  house,  which  is  fifty  yards 
from  the  gate  in  question  ;  and  that  his  language  and  gest- 
ures were  so  violent  that  the  defendant  and  her  companions 
concluded  it  w^ould  not  be  safe  for  her  to  enter  the  house, 
and  that  she  then  went  to  the  house  of  a  neighbor.  The 
petitioner  alleges  that  he  asked  the  defendant  to  come  into 
the  house,  and  told  her  he  would  not  hurt  her.  The  defend- 
ant denies  this,  and  the  weight  of  evidence  and  the  attend- 
ant circumstances  are  against  the  statement  of  the  petitioner; 
and,  even  if  his  statement  were  true,  the  defendant  reason- 
ably distrusted  the  promise.  Her  apprehension  of  violent 
treatment  at  his  hands  was  reasonable,  and  was  justified  by 
his  violent  language  and  gestures,  and  she  acted  prudently 
in  going  to  her  neighbor's  house  to  pass  the  night.  If  the 
petitioner  had,  on  the  next  morning,  invited  her  to  return 
to  his  house,  with  the  assurance  that  his  excitement  had 
passed  over,  and  that  she  need  not  apprehend  violence  from 
him,  she  would  have  been  bound  to  return,  and  her  refusal 
to  do  so  would  have  been  obstinate  desertion.  It  was  the 
duty  of  the  petitioner,  after  his  violent  language  and  con- 
duct to  her,  to  have  extended  to  her  such  an  invitation  and 
assurance.  Cornish  v.  Cornish,  8  C  E.  Gr.  208 ;  Bowlby  v. 
Bowlby,  10  C.  E.  Gr.  406,  570.  Instead  of  so  doing,  the  peti- 
tioner, on  the  next  day,  caused  an  advertisement  to  be  pub- 
lished in  a  newspaper,  that  the  defendant  had  left  his  bed 
and  board  of  her  own  free  will,  and  warning  the  public 
against   trusting    her   on   his   account.      He   very   frankly 
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admits  that  he  did  not  care  whether  she  returned  to  his 
house  or  not,  and  that  he  never  invited  her  to  do  so.  It  is 
proved  that,  shortly  after  pubhshing  the  notice  above  men- 
tioned, he  prohibited  his  family  from  holding  any  inter- 
course with  the  defendant,  and  the  record  shows  that, 
promptly  upon  the  expiration  of  the  statutory  term,  he  filed 
his  petition  in  this  cause. 

I  am  of  opinion  that  the  conduct  of  the  petitioner  con- 
duced to  the  beginning  and  the  continuance  of  the  alleged 
desertion  of  the  defendant ;  that  he  has  not  made  the  efi:brts 
he  was  bound  to  make  to  induce  the  defendant  to  return  to 
him,  but  has  rather  encouraged  her  to  continue  her  absence; 
that  the  defendant  has  not  been  guilty  of  obstinate  deser- 
tion, and  that  the  petition  should  be  dismissed,  with  costs. 


CASES 


ADJUDGED    IN 


THE  PREROGATIVE  COURT 

OF 

THE  STATE  OF  NEW  JERSEY, 

FEBRUARY   TERM,    1878. 


Theodore  Runyon,  Esq.,  Ordinary. 


In  the  matter  of  the  will  of  Joseph  L.  Lewis,  deceased,  late 
of  the  county  of  Hudson. 

1.  A  party  claiming  to  be  an  heir  at  law  is  not  entitled  to  an  inspec- 
tion of  the  books  and  documents  of  a  testator  in  the  hands  of  the  pro- 
ponents of  the  will,  before  there  is  offered  any  evidence  whatever 
tending  to  substantiate  his  claim  as  such  heir. 

2.  The  admission  of  hearsay  evidence  competent  as  to  one  con- 
testant of  a  will,  does  not  authorize  his  cross-examination  upon  other 
matters  of  hearsay  relating  to  another  contestant. 


On  motion  that  a  witness  be  required  to  answer  certain 
questions  and  produce  certain  papers,  documents  and  books. 

Mr.  Dal}/,  of  New  York,  for  the  motion, 

Mr.  H.  Gilchrist,  contra. 

This  cause  was  argued  at  May  term,  1877. 
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The  Ordinary. 

One  of  the  questions  submitted  to  me  is,  whether  the 
contestant,  Thomas  Lewis,  is  at  this  time  entitled  to  an 
inspection  of  the  papers,  documents  and  books  of  the  tes- 
tator which  are  in  the  hands  of  the  proponents.  Seeing  that 
he  has  offered  no  evidence  whatever,  and  that  there  is  none 
in  the  cause,  which  tends  to  substantiate  his  claim  as  heir  at 
law,  or  even  to  give  color  to  it,  various  considerations  com- 
bine to  induce  me  to  refuse  to  grant  the  inspection.  The 
contestant's  right  to  it  does  not  yet  appear.  His  mere  claim 
of  heirship  is  obviously  not  enough.  The  opportunity  to 
avail  himself  of  any  evidence  which  the  books,  papers  and 
documents  in  question  will  afford  will  not  be  denied  to  him, 
whenever  it  shall  appear  to  the  court  proper  that  it  should 
be  accorded. 

The  other  question  submitted  is,  whether  a  witness  who 
was  examined  by  the  counsel  of  the  proponents  in  reference 
to  certain  matters  of  mere  hearsay,  and  who  testified  on  such 
examination  to  those  matters,  may,  on  cross-examination  by 
the  counsel  of  the  contestant,  Thomas  Lewis,  be  inquired  of 
as  to  a  certain  other  matter,  also  of  mere  hearsay.  The  right 
to  cross-examine  as  to  the  particular  matters  of  hearsay  tes- 
tified to  on  the  direct  examination  has  not  been  denied.  It 
is  not  claimed  that  those  matters  are  competent  evidence 
except  as  against  John  S.  Cathcart,  another  contestant ;  but 
it  is  insisted  that,  under  the  circumstances  detailed  by  the 
witness,  they  are  competent  evidence  against  him.  The 
question  of  the  competency  of  this  testimony  is  not  now 
before  me.  It  is  not  claimed,  it  may  be  remarked,  that  it 
is  competent  as  against  the  contestant  Lewis.  He  pro- 
poses to  inquire  of  the  witness,  not  as  to  those  matters,  but 
as  to  another  matter  of  mere  hearsay,  wholly  different. 

The  objection  to  the  question  is  sustained. 
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Sarah  A.  Embley,  appellant, 

and 

Elston  Hunt,  respondent. 

Where  a  party  claims  to  be  aggrieved  by  any  jDroceeding  at  tlie  trial 
of  an  issue  at  the  circuit,  certified  from  tlie  orphans  court  under  Hev. 
p.  756  I  19,  his  remedy  is  by  motion  for  a  new  trial  or  bill  of  excep- 
tions. The  orphans  court  cannot  retry  the  same  issue  after  the  return 
of  the  verdict. 


Appeal  from  decree  of  Mercer  orphans  court. 

Mr.  T.  G.  Lytle,  for  appellant. 

Mr.  I.  W.  Lanning,  for  respondent. 

This  cause  was  argued  at  October  term,  1877. 

The  Ordinary. 

The  questions  presented  and  argued  were  that  which  has 
been  disposed  of  already  in  Embley  v.  Hunt,  1  Stew.  421,  and 
the  question,  whether  the  orphans  court  erred  in  refusing  to 
grant  the  caveatrix's  application  for  relief  against  the  verdict 
found  upon  the  issue  at  law.  All  the  grounds  for  that  relief 
were  matters  which  transpired  at  the  trial,  and  in  the  con- 
duct thereof  in  the  circuit  court.  The  principal  one  was 
that  the  caveatrix  had  not  an  opportunity  to  produce  her 
witnesses.  It  is  admitted  that  her  attorney  of  record  had 
due  notice  of  trial,  and  there  does  not  appear  to  have  been 
any  good  reason  to  criticise  the  action  of  the  court  in  pro- 
ceeding with  the  trial  at  the  time  for  which  it  was  noticed. 
I  cannot  perceive  that  the  caveatrix  has  any  cause  of  com- 
plaint. There  were  no  exceptions  to  the  admission  or  rejec- 
tion of  evidence.  ISTor  was  there  any  application  in  the 
circuit  court  for  a  new  trial.  The  act  does  not  authorize 
the  orphans  court  to  ignore  or  disregard  the  verdict  and 
proceed  themselves  to  try  the  questions  which  were  the  sub- 
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ject  of  the  issue,  notwithstanding  the  verdict.  It  gives  the 
power  of  granting  a  new  trial  to  the  court  before  which  the 
issue  is  tried,  with  authority  to  certify  questions  of  law  to 
the  supreme  court,  and  the  party  aggrieved  by  any  transac- 
tion at  the  trial  which  is  error,  may  have  redress  on  bill  of 
exceptions. 


In  the  matter  of  the  final  account  of  Farrington  Barcalow, 
executor,  &c,,  of  William  Barcalow,  deceased. 

1.  An  executor  is  not  chargeable  with  a  loss  sustained  by  the  estate 
on  account  of  its  depreciation  in  value,  without  negligence  or  miscon- 
duct on  his  part. 

2.  That  an  executor  has  not  filed  an  account  for  thirty  years  since 
the  estate  was  settled  will  not  of  itself  depinve  him  of  commissions, 
where  it  is  not  shown  that  anything  is  due  to  legatees  or  creditors,  and 
no  reason  appears  why  they  could  not  have  compelled  him  to  account. 


On  appeal  from  the  decree  of  the  orphans  court  of  the 
county  of  Somerset,  allowing  the  final  account  of  Farring- 
ton Barcalow,  executor  of  "William  Barcalow,  deceased. 

Mr.  n.  M.  Gaston,  for  appellants. 

Mr.  J.  D.  Bartine,  for  respondent. 

The  Ordinary. 

The  petition  of  appeal  presents  nine  specific  grounds  of 
objection  to  the  account.  The  first  is,  that  the  respondent, 
the  accountant,  is  not  charged  with  the  sum  of  $1,100  and 
interest  thereon,  for  the  proceeds  of  the  sale  by  him  in  1839 
of  a  lot  of  land  belonging  to  the  testator,  and  situate  in  the 
city  of  St.  Augustine,  in  Florida.  It  appears  that  the  tes- 
tator bought  the  property  in  1836  for  §500,  and  that  in 
1838,  after  the  testator's  death,  the  accountant  sold  it  to 
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one  George  Bartolett  for  |1,100;  that  that  money  was 
received  by  the  accountant's  attorney ;  that  the  attorney  did 
not  account  for  it,  and  the  accountant  went  to  St.  Augustine 
to  look  after  the  matter,  and,  though  unable  to  obtain  the 
money,  got  a  mortgage  for  it  from  the  attorney.  The  mort- 
gage was  foreclosed,  and  the  property,  at  the  sale  under 
foreclosure,  was  sold  to  the  accountant  for  $620.  Though 
the  accountant  took  the  deed  and  held  the  property  for 
some  time,  and  sold  it  for  |75,  he  has  nevertheless  charged 
himself,  under  date  of  1840,  with  $512.41,  the  price  at  which 
the  property  was  struck  off  to  him,  after  deducting  the 
expenses  of  the  foreclosure  proceedings  and  sale.  When  it 
is  considered  that  that  property  was  bought  by  the  testator 
in  a  time  of  great  inflation  of  the  price  of  real  estate,  and 
that  it  was  sold  in  a  time  of  extreme  revulsion  and  depres- 
sion, the  charge  which  the  accountant  has  made  against 
himself  in  this  matter  would  seem  to  meet  all  the  require- 
ments of  justice.  This  sum  of  $512.41  being  part  of  the 
charo-es  of  the  account,  what  is  said  hereafter  in  regard  to 
interest  on  the  balance  appearing  to  be  in  the  hands  of  the 
accountant,  applies  to  it. 

The  second  objection  is,  that  the  accountant  has  not 
charo-ed  himself  with  all  the  personal  estate  of  the  testator 
in  Florida.     The  proof  does  not  sustain  this  objection. 

The  third  is,  that  he  has  not  charged  himself  with  all  the 
money  belonging  to  the  testator  which  the  accountant 
brouo-ht  with  him  from  Florida  for  the  testator,  in  his  life- 
time.    This  is  not  sustained  by  the  proof. 

The  fourth  is,  that  he  has  not  charged  himself  with  the 
amount  of  the  testator's  purse.     Of  this  there  is  no  proof. 

The  fifth  is,  that  he  is  not  charged  with  interest  on  the 
balance  in  his  hands  from  1842.  The  balance  of  the  estate 
in  his  hands  (except  the  proceeds  of  the  sale  of  a  house  and 
lot,  of  which  the  use  for  life  was  given  to  the  widow,  and 
$2,000  held  by  him  in  trust  to  pay  her  the  interest  thereof) 
was  distributable  after  the  sale  of  the  real  estate  in  New 
Jersey,  in  1842,  among  the  testator's  children ;  as  was,  also, 
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after  the  widow's  death,  the  money  held  for  the  use  of  the 
widow,  and  the  proceeds  of  the  sale  of  the  house  just  men- 
tioned. 

The  accountant,  in  1842,  had  charges  against  the  persons 
entitled  to  distribution  for  advances  made  by  him  to  them 
on  account  of  their  shares,  and  he  alleges  that  he  has  since 
then  settled  with  all  of  them.  The  interest  allowed  after 
that  date  would  be  properly  adjustable  in  the  settlement 
between  him  and  the  distributees,  and  interest  would  be 
properly  chargeable  on  any  money  in  his  hands  at  that  date 
belonging  to  them.  The  will  directs  that  the  executors  con- 
vert into  money  all  the  real  and  personal  estate  not  specific- 
ally devised  or  bequeathed,  and  divide  the  proceeds  among 
the  testator's  children,  paying  to  each  child  then  of  age  his 
or  her  portion,  and,  after  paying  for  the  education,  clothing, 
and  all  things  necessary  for  the  other  children,  the  execu- 
tors were  then  to  place  the  amount  of  the  portion  of  each  of 
those  children  at  interest  or  invest  it  otherwise  to  the  best 
possible  advantage  for  the  benefit  of  those  children.  The 
court,  in  settling  the  account,  so  far  as  interest  is  concerned, 
as  of  April  1st,  1842,  have  fixed  a  period  of  liability  for 
interest  sutficiently  early,  under  the  circumstances. 

The  sixth  objection  is,  that  the  court  has  decreed  pay- 
ment of  the  costs  and  expenses  out  of  the  estate  as  it  stood 
in  1842.  The  principle  on  which  the  decree  was  made  is, 
that  the  account  should  in  fairness  be  considered  as  settled 
in  1842,  when  the  real  estate  of  the  testator  in  jSTew  Jersey 
was  sold.  On  that  principle  (which  is  correct),  the  costs 
should  be  charged  on  the  estate  as  it  then  stood.  Were  it 
not  for  the  fact  that  the  accountant,  as  well  under  the  pro- 
vision of  the  will  which  made  it  the  duty  of  the  executors 
to  provide  for  the  children  as  otherwise,  had  (as  is  alleged) 
made  advances  to  the  children,  which  were  chargeable 
against  their  shares  in  his  hands,  he  would  have  been 
chargeable  in  the  account  with  interest  on  the  balance  of 
the  account  down  to  the  time  of  settlement;  but  the  fact 
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that  such  advances  were  made  is  a  sufficient  reason  for  the 
action  of  the  court  in  reference  to  the  interest  and  costs. 

The  seventh  objection  is,  that  the  court  allowed  the 
accountant  commissions.  The  estate  has  been  in  his  hands 
for  very  many  years,  and,  while  he  appears  to  have  filed  an 
account  in  1847,  it  was  never  settled  by  the  court.  Thirty- 
six  years  elapsed  between  the  filing  of  that  account  and  the 
filing  of  the  one  under  consideration.  The  explanation  of 
this  long  delay  in  presenting  his  final  account  for  settlement 
does  not  clearly  appear.  It  may,  perhaps,  be  found  in  the 
fact  that  actual  settlements  with,  and  payments  in  full  to 
the  parties  have  taken  place,  which,  in  the  view  of  the 
accountant,  rendered  a  final  account  unnecessary,  or  it  may 
have  been  mere  neglect.  However  that  may  be,  there  does 
Qot  appear  to  have  been  any  reason  why  he  might  not  have 
been  called  to  an  account,  according  to  law,  at  any  time 
after  he  had  settled  the  estate.  There  was  a  litigation  in 
the  court  of  chancery  between  the  appellants  on  the  one 
side,  and  him  and  his  mother  and  the  persons  who  pur- 
chased the  real  estate  in  New  Jersey  from  him  on  the  other, 
in  which  the  complainants  sought  to  establish  a  trust  in 
their  favor  in  that  property,  on  the  ground  that  the  pur- 
chasers (who  subsequently  conveyed  it  to  him)  bought  it  in 
trust  for  him,  and  in  that  suit  he  was  required  to  account, 
and  he  appears  to  have  filed  his  account  with  his  answer. 
After  answer,  the  suit  was  no  further  proceeded  in. 

The  testator  died  in  1838,  nearly  forty  years  ago,  and  his 
real  estate  in  IN'ew  Jersey  was  sold  about  thirty-five  years 
ago.  In  1838  the  widow  was  appointed  guardian  of  the 
minor  children.  There  appears  to  have  been  no  lack  of 
power  or  opportunity  to  call  the  accountant  to  account  for 
his  administration  of  the*  estate.  ISTo  sufficient  reason 
appears  for  withholding  from  him  compensation  for  his 
services  in  settling  the  estate. 

The  last  objection  is,  that  the  court  allowed  him  $90, 
money  paid  to  Thomas  A.  Hartwell,  Esq.,  for  his  fee  for 
the  clerkship  of  the  accountant  in  his  office  to  acquire  a 
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knowledge  of  the  profession  of  the  law :  the  greater  part 
of  which  clerkship  was  after  the  accountant  attained  his 
majority.  It  is  alleged  that  the  clerkship  began  when  the 
accountant  was  eighteen  years  of  age.  That  was  in  1835. 
His  father  died  June  26th,  1838.  The  date  of  this  item  is 
September  10th,  1839.  The  accountant  appears  to  have 
been  admitted  as  an  attorney-at-law  in  the  term  of  Sep- 
tember of  that  year.  By  the  will  the  testator  directs  that 
the  accountant's  share  of  the  estate  should  be  $1,000  less 
than  that  of  the  other  children,  on  account  of  the  superior 
educational  advantages  which  the  testator  had  afforded  him. 
This  clerkship  was  undoubtedly  part  of  those  advantages. 
Besides,  the  contract  was  probably  made  by  his  father  with 
Mr.  Hartwell.  And  again,  no  exception  was  taken  in  the 
orphans  court  to  this  item. 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
costs. 


EzEKiEL  J.  Tucker,  executor,  appellant, 

and 

Nancy  Tucker,  respondent. 

1.  Where  some  of  the  devisees  of  an  estate  approved  of,  and  others 
acquiesced  in,  an  exchange  of  the  property  made  by  the  executor, — 
Held^  that  they  were,  under  the  circumstances,  estopped  from  after- 
wards questioning  the  propriety  of  the  exchange. 

2.  The  recovery  of  a  judgment  against  an  executor  by  a  broker,  for 
alleged  services  which  the  executor  denies,  under  oath,  were  ever  ren- 
dered, does  not  warrant  an  allowance  for  its  2iaymentout  of  the  estate. 


On  appeal  from  the  decree  of  the  orphans  court  of  Union 
county. 

Mr.  W.  P.  Wilson,  for  appellant. 

Mr.  J.  B.  English,  for  respondent. 
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The  Ordinary. 

Testimony  having  been  taken  under  the  order  of  this 
court  {Tucker  v.  Tucker,  1  Stew.  228),  the  cause  has  been 
again  heard.  The  questions  discussed  on  the  last  hearing 
were,  whether  the  executor  should  be  charged  with  the 
amount  at  which  the  homestead  farm  was  valued  in  the 
exchange  with  Mr.  Clark ;  whether  he  should  be  allowed  a 
sum  of  money  which  he  was  compelled  to  pay  on  a  claim  of 
Daniel  W.  Brookfield,  for  commissions  on  that  exchange  ; 
whether  he  should  be  allowed  the  premium  paid  to  his  wife 
for  money  lent  by  her  to  him,  as  executor,  on  security  of  the 
assignment  of  a  mortgage  on  the  property  received  from 
Mr.  Clark,  and  subject  to  which  that  property  was  conveyed 
to  the  executor;  and  whether  he  should  be  allowed  commis- 
sions on  the  full  amount  of  the  valuation  put  upon  the  home- 
stead property  in  the  exchange. 

It  appears  that  a  caveat  was  filed  against  admitting  the 
will  to  probate.  The  will  disposed  of  the  entire  estate  by 
particular  gifts  to  the  widow  and  children.  They  appear  to 
have  agreed  that  it  should  not  be  proved,  and  that  the  estate 
should  be  divided  among  them  as  it  would  have  been 
divided  according  to  law  in  case  of  intestacy.  They  subse- 
quently found  difficulty  in  disposing  of  the  real  estate, 
because  of  judgments  of  record  against  some  of  the  heirs, 
and  they  then  agreed,  in  order  to  overcome  this  difficulty, 
that  the  will,  which  gave  to  the  executor  and  the  widow  the 
power  to  sell  the  real  estate  not  specifically  devised,  should 
be  proved.  It  was  proved  accordingly,  and  subsequently 
the  homestead  farm  was  exchanged  with  Amos  Clark  for  a 
mortgage  of  ^16,000,  to  be  given  by  him  on  the  farm  and  a 
house  and  land  in  Elizabeth  valued  in  the  exchange  at 
$12,525,  and  subject  to  a  mortgage  for  $2,525. 

The  evidence  shows  very  clearly  that  the  exchange  was 
made  with  the  actual  and  expressed  consent  of  some  ot  the 
parties  in  interest,  and  with  such  an  understanding  on  the 
part  of  the  executor  with  the  rest  in  regard  to  the  manner 
in  which  he  was  to  dispose  of  the  farm  as  to  estop  them 
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from  denying  his  authority  to  make  it.  Not  only  does  he 
swear  that  he  consulted  with  all  the  heirs  in  reference  to  the 
proposed  exchange,  but  Abraham  F.  Tucker  testifies  that 
all  the  heirs  consented  to  it.  He  says  that  he,  himself,  con- 
sented to  the  making  of  the  exchans^e.  His  lans-uao-e  is  : 
"  I  consented  in  this  way,  that  they  had  better  make  the 
exchange  if  they  would  settle  with  the  heirs  right  away, 
according  to  agreement."  He  further  says  :  "  I  was  anxious 
that  the  executor  should  make  this  exchange,  provided  he 
would  settle  up  without  any  costs.  I  mean  the  Amos  Clark 
exchange,  or  the  one  before ;  I  mean  them  both ;  all  the 
other  parties  in  interest,  without  a  dissenting  voice,  agreed 
to  the  Amos  Clark  exchange,  provided  the  estate  was 
settled  up  immediately,  and  all  the  heirs  paid  oif." 

Mahlon  Tucker  not  only  testifies  that  his  mother,  the 
exceptant,  knew  all  about  the  exchange,  and  consented  to  it, 
but  that  he,  himself,  and  his  brother  Frank,  consented  to  it, 
also.  He  further  testifies,  that  the  will  was  proved  in  order 
that  the  executor  might  be  thus  enabled  to  make  title  to  the 
property,  with  a  view  to  exchanging  it  for  other  property. 
The  wife  of  the  executor  swears  that  the  heirs  urged  her 
husband  to  exchange  the  farm  at  diflferent  times,  whenever 
they  met.  His  daughter,  Anna  J.  Crouthers,  testifies  that 
she  heard  the  exceptant  and  three  of  the  heirs  (Mahlon, 
Frank  and  Amzi)  tell  the  executor  that  they  wanted  the 
property  sold  or  exchanged.  The  executor  swears  that 
Mrs.  Squires,  one  of  the  heirs,  expressed  a  wish  that  the 
exchange  with  Clark  should  be  made ;  that  Uzal,  another 
of  the  heirs,  told  him,  after  the  exchange  was  made,  that  he 
had  done  just  what  he  wanted  him  to  do ;  that  Amzi, 
another  of  the  heirs,  who  lived  in  Texas,  told  him,  when  he 
(Amzi)  was  here  in  New  Jersey  to  assist  in  making  another 
proposed  exchange  of  the  property,  which  fell  through,  to 
do  the  best  he  could  with  the  property,  and  he  would  be 
satisfied  with  whatever  he  did ;  that  he  had  Frank's  con- 
sent; that  Mrs.  Pruden,  another  of  the  heirs,  told  him, 
before  he  made  the  exchange,  to  sell  the  property  or  get 
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clear  of  it  the  best  he  could ;  and,  he  adds,  that  his  sister 
Mary,  although  he  cannot  recollect  what  she  said  on  the 
subject,  seemed  to  be  very  well  satisfied  with  the  exchange 
when  he  and  she  were  talking  about  it. 

The  exchange  was  made  in  May,  1871.  There  does  not 
appear  to  have  been  any  complaint  in  regard  to  it  until  the 
exceptant  (who,  it  should  be  stated,  joined  in  the  deed  with 
the  executor)  complained  of  it  on  the  settlement  of  the 
executor's  account,  and  then  she  alone  complained  of  it,  for 
the  others  did  not  except. 

The  offer  of  $30,000  cash  for  the  property,  said  to  have 
been  made  by  Randolph,  appears  not  to  have  been  a  bona 
fide  offer.  The  price  at  which  the  property  was  struck  off 
at  the  executor's  sale  of  personal  property,  when  it  was  put 
up,  was  the  bid  of  the  executor,  and  there  was  no  real  bid. 
The  offer  of  Pruden,  the  husband  of  one  of  the  heirs,  was  to 
take  the  farm  at  the  price  of  $25,000,  and  give  his  notes  for 
the  money.  The  executor  was  not  satisfied  w^ith  the 
security,  and  believed  that  the  offer  was  not  a  sincere  one. 
There  is  no  evidence  that  it  was  so.  I  am  satisfied  from  the 
evidence  that  the  exchange  had,  when  it  was  made,  the 
approval  of  all  the  parties  in  interest.  They  have  dealt  with 
the  property  received  in  exchange  in  such  a  manner  as  to 
show  that  they  at  least  acquiesced  in  the  exchange.  The 
executor  swears  that  they  were  all  in  negotiation  with 
Simeon  J.  Ahern  to  dispose  of  the  Elizabeth  property 
received  from  Mr.  Clark,  in  exchange  to  him.  The  state- 
ment of  the  exceptant,  that  when  she  agreed  to  the 
exchange,  it  was  with  the  understanding  that  the  property 
received  from  Mr.  Clark  was  to  be  subject  to  a  mortgage  of 
only  $500,  appears  to  be  due  to  a  failure  of  recollection. 
Mahlon  swears  that  the  executor  told  her  that  that  property 
was  mortgaged  for  $2,500.  It  appears  that  $2,000  of  the 
amount  of  that  mortgage  were  provided  for  in  the  mortgage 
oil  the  farm,  which  was  made  for  $16,000,  to  include  $2,000 
of  the  amount  of  the  mortgage  on  the  Elizabeth  property. 
It  would,  under  the  circumstances,  be  unjust  to  charge 
19 
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the  executor  with  the  price  at  which  the  farm  was  valued  in 
the  exchange.  Since  that  time  real  estate  generally  has 
fallen  in  value,  and  the  evidence  is,  that  this  is  not  an  excep- 
tion. The  property  received  in  exchange  has  fallen  from  a 
valuation  of  ^10,000  to  a  valuation  of  about  ^5,000.  The 
amount  of  the  mortgage  on  the  farm  is  said  to  be  collect- 
ible. The  account  should  show  what  the  executor  received 
in  the  exchange,  and  he  should  account  for  that  specifically. 

He  will  not  be  allowed  the  amount  paid  to  Brookfield  for 
commissions,  as  land  agent,  in  the  exchange.  He  swears 
that  he  never  agreed  to  pay  any  commissions,  and  when 
Brookfield  sued  him  for  the  amount  which  he  claimed  for 
that  alleged  service,  he  resisted  the  demand  and  defended 
the  suit.  The  result  of  the  action  (it  was  not  brought 
against  him  as  executor,  it  may  be  remarked,)  was  a  judg- 
ment against  him.  The  fact  that  a  judgment  has  been  recov- 
ered against  him  does  not,  of  itself,  constitute  a  good  reason 
for  charging  the  estate  with  the  payment  of  the  demand  for 
which  it  was  recovered,  when  the  executor  swears  that  it 
it  was  for  compensation  which  he  never  agreed  to  pay,  and 
that,  too,  for  alleged  services  which  were  never  rendered. 

He  is  not  entitled  to  allowance  for  the  premium  which  he 
claims  to  have  paid  to  his  wife  for  the  money  which  she 
advanced  on  the  security  of  the  assignment  of  the  $2,525 
mortgage. 

He  is  entitled  to  commissions  as  executor  on  $23,475,  the 
amount  realized  for  the  farm  in  the  exchange.  Mr.  Clark 
testifies  that  the  Elizabeth  property  was  worth,  at  the  time 
of  the  exchange,  $10,000,  if  clear  of  encumbrance.  It  was 
taken  by  the  executor  subject,  practically,  to  a  mortgage  of 
§525.  He  therefore  realized  for  the  farm  what  was  equiva- 
lent to  $23,475  in  value. 

The  claim  to  allowance  of  the  amount  of  the  bill  of 
goods  sold  to  McDevitt  ought  not  to  have  been  rejected.  It 
should  be  allowed. 

The  decree  of  the  orphans  court  should  be  corrected  as 
far  as  necessary  to  conform  to  this  decision.  The  appellant 
is  entitled  to  costs  of  the  appeal,  payable  out  of  the  estate. 


CASES  ADJUDGED 

IN    THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

MARCH  TERM,  1878. 


Elias  N.  Miller,  receiver,  appellant, 

and 

John  M.  Mackenzie  and  others,  respondents. 

A  receiver  appointed  under  the  act  providing  for  discovery,  on  the 
return  of  an  unsatisfied  execution,  may  file  a  bill  in  his  own  name  to 
have  the  property  discovered  freed  from  claims  and  liens  put  upon  it 
in  favor  of  creditors. 


This  cause  was  argued  at  November  term,  1877.  No 
written  opinion  was  delivered  by  the  vice-chancellor,  who 
adopted  the  opinion  in  Higgins  v.  GiUesheiner,  11  C.  E.  Gr. 
308,  as  the  opinion  of  the  court,  and  governing  this  case. 

The  complainant,  who  .was  the  appellant  in  this  court, 
filed  his  bill  in  chancery,  in  his  capacity  as  receiver, 
appointed  under  the  act  entitled  "  an  act  respecting  execu- 
tions," approved  March  28th,  1874  {Rei).  p.  393). 

The  bill  set  forth  several  alleged  chattel  mortgages,  and 
sundry  assignments  and  conveyances  of  goods  and  chattels 
made  by  the  defendant  in  execution  to  the  other  defendants 
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in  the  chancery  suit,  prior  to  the  said  receiver's  appoint- 
ment, and  then  alleged  that  such  mortgages,  assignments  and 
conveyances  were  contrived  in  fraud,  covin  and  collusion, 
with  intent  to  hinder,  delay  and  defraud  the  said  judgment 
creditor,  &c.  The  prayer  was,  that  these  instruments  should 
he  declared  void  as  to  the  complainant  and  the  judgment 
creditor,  at  whose  instance  he  had  been  appointed,  and  that 
the  goods  and  chattels  covered  thereby  should  be  delivered 
up  to  the  complainant. 

The  defendants  demurred  to  the  bill,  and  such  demurrer 
was  sustained.  From  that  decree  the  present  appeal  was 
taken. 

Mr.  Gilchrist,  for  appellant. 

Mr.  Wm.  M.  Lyon,  for  respondents. 

The  Chief  Justice. 

The  single  question  to  be  decided  in  this  case  is,  whether 
a  receiver  appointed  by  virtue  of  the  statute  providing  a 
method  for  discovering  the  concealed  property  of  a  judg- 
ment debtor  on  the  return  of  an  execution  unsatisfied  {Mev. 
p.  393),  can,  in  his  ofiicial  character,  exhibit  a  bill  in  chancery 
to  annul  sales  of  such  property  or  encumbrances  upon  it,  on 
the  ground  that  such  sales  or  encumbrances  are  in  fraud  of 
creditors. 

After  a  critical  examination  of  these  statutory  provisions, 
I  am  unable  to  concur  in  the  view  which  denies  to  these 
officers  the  ability  in  question.  There  is,  undoubtedly,  a 
certain  analogy  between  this  class  of  receivers  and  that 
other  class  of  persons  who  are  appointed  the  custodians  of 
property,  pendent  lite,  by  a  court  of  equity,  but  such  analogy 
cannot  be  traced  beyond  the  general  characteristics  and 
purpose  of  the  two  officers.  Receivers  of  both  classes  are 
called  into  existence  for  the  purpose  of  holding  property 
and  turning  it  to  account  for  the  benefit  of  such  persons  as 
it  may  be  ultimately  decided  are  entitled  to  it.     In  these 
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respects  these  two  kinds  of  officials  stand  on  the  same 
footing;  beyond  this  point  anything  like  an  exact  resem- 
blance ceases,  and  thenceforth  they  cannot  be  regulated  by 
precisely  the  same  principle.  The  one  class  is  created  by 
the  court  under  its  general  authority,  and  the  functions  of 
the  office  are  to  be  ascertained  by  a  reference  to  ancient 
practice  and  usage ;  the  other  class  is  the  creature  of  the 
statute,  the  measure  of  whose  power  is  to  be  discovered  in 
the  legislative  w^ords  and  purpose ;  and  it  is  obvious,  there- 
fore, that  to  regard  the  criterion  by  which  the  extent  of  the 
authority  of  these  two  official  classes  is  to  be  graduated, 
would,  many  times,  lead  to  error. 

Then,  looking  to  the  statute,  which  is  now  pertinent  as  a 
guide,  I  see  no  reason  for  withholding  from  the  complainant 
in  this  case  the  power  to  bring  this  suit.  With  regard  to 
the  personal  property  of  the  debtor,  and  it  alone  is  here  in 
question,  it  seems  to  me  plain  that  one  of  these  receivers, 
by  the  act  of  appointing  him,  becomes  vested  with  the  title. 
Defining  the  effect  of  his  appointment,  the  act  says  that  he 
"  thereby  shall  receive  authority  to  possess,  receive,  and,  if 
need  be,  in  his  own  name  as  such  receiver,  sue  for  such 
property  or  things  in  action."  These  terms  are  quite  com- 
prehensive, and,  the  statute  being  a  remedial  one,  it  would 
seem  illegitimate  to  limit  their  effect  unless  compelled  to 
such  course  by  very  cogent  considerations.  The  right  to 
sue  here  given,  must  comprehend  the  right  to  call  for  aid 
on  the  court  of  equity  as  well  as  to  ask  it  of  a  court  of  law, 
otherwise  purely  equitable  assets,  although  discovered, 
would  be  beyond  the  reach  of  the  receiver.  Both  courts, 
therefore,  being  thus  open  to  a  receiver  of  this  class,  why,  in 
a  case  situated  as  this  one  is,  must  this  officer  be  told  that 
he  is  confined  to  the  common  law  forum  with  respect  to  the 
property  now  in  question?  It  cannot  be  pretended  that 
this  receiver  could  not  have  brought  replevin  for  this  prop- 
erty; why  is  he  to  be  confined  to  such  action,  and  to  be 
excluded  from  taking  his  case  before  a  tribunal  that  is  com- 
petent  not  only  to  adjudge  with  regard  to  his  right  to  the 
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property,  but  also  to  remove  from  it  those  pretended  and 
fraudulent  claims,  which,  so  long  as  they  exist,  must  of 
necessity,  render  it  unsalable  in  his  hands?  I  can  see  no 
propriety  in  limiting  the  receiver  to  a  court  that  has  not  the 
power  of  dispensing  in  this  group  of  cases  full  or  adequate 
relief.  ISTor  does  the  fact  that  it  is  presumable  that  the 
judgment  creditor  is  competent  to  clear  away  these  fraud- 
ulent instruments  by  a  proceeding  in  equity  in  his  own 
name,  present  any  serious  objection  to  the  adoption  of  the 
present  course.  Granting  such  power  to  exist,  it  does  not 
follow  that  the  receiver  is  not  endowed  with  a  similar 
power.  Such  an  alternative  authority  is  not  uncommon 
in  these  procedures.  In  Parker  v.  Browning,  8  Paige  388, 
Chancellor  Walworth,  in  speaking  of  the  course  to  be  taken 
when  property  which  is  claimed  by  a  receiver  appointed  by 
the  chancellor,  is  in  the  hands  of  a  third  party,  who  claims 
the  right  to  retain  it,  says :  "  The  receiver  must  either  pro- 
ceed by  suit,  in  the  ordinary  way,  to  try  his  right  to  it,  or 
the  complainant  should  make  such  third  person  a  party  to 
the  suit,  and  apply  to  have  the  receivership  extended  to  the 
property  in  his  hands."  A  little  examination  of  the  decisions 
will,  I  think,  show  a  number  of  instances  in  which  these 
ordinary  receivers  have  been  the  actors  in  judicial  proceed- 
ings which  were  designed  to  bring  the  sequestered  property 
more  completely  under  their  control  and  to  cut  off  from  it 
pretended  claims  or  liens.  It  is  true  that  such  a  receiver  is 
not  at  liberty  to  bring  or  defend  actions,  or  do  any  act  that 
he  may  deem  beneficial  to  the  estate,  without  the  special 
leave  of  the  court ;  but  such  special  leave  is  not  more  than 
an  equivalent  of  the  authority  given  in  the  present  statute 
to  sue  for  the  property  discovered.  This  statute  gives  its 
receiver  the  authority  to  take  the  property  into  his  posses- 
sion, and,  if  need  be,  to  recover  it  by  suit,  and  then  to  sell 
it;  and  it  would  consequently  appear  to  be  an  unreasonably 
narrow  construction  to  say  that  the  incidental  power  of 
putting  such  property  in  a  salable  condition  is  not  imparted. 
This  bill,  in  my  judgment,  should  not  have  been  dismissed^ 
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Nor  does  it  seem  to  me  that  anything  worth  the  having 
would  be  gained  by  laying  down  the  rule  that  the  judgment 
creditor  alone  must  be  the  complainant  in  a  suit  of  this  kind. 
There  would  be  a  change  of  form  and  nothing  more,  for  it  is 
obvious  that  the  receiver  would,  of  necessity,  have  to  be  a 
party  to  such  an  action,  for  how  otherwise  could  the  court 
deal  with  the  equities  of  the  case  ?  In  a  proceeding  of  this 
nature,  the  court  is  not  asked  to  set  aside  these  instruments 
of  sale  and  encumbrance  absolutely,  but  only  in  part — that 
is,  so  far  only  as  to  postpone  them  to  the  right  of  the  judg- 
ment creditor.  If  a  sale  should  be  ordered,  the  residue  of 
the  proceeds  after  the  payment  of  the  debt  of  the  creditor, 
would  belong  to  the  vendee  or  mortgagee,  and  a  court  of 
equity,  whose  cardinal  rule  it  is  to  do  justice  to  all  parties, 
would  not  make  a  decree  that  this  property  should  be  sold 
free  of  those  contested  claims,  unless  it  could  securely  pro- 
vide for  the  protection  of  the  rights  of  such  vendee  or  mort- 
gagee. This  could  not  be  done  by  ordering  the  property 
sold  by  a  receiver  not  appointed  by  the  court  and  not  made 
a  party.  It  would  seem,  therefore,  that  even  if  the  creditor 
should  have  proceeded  in  this  case  in  his  own  name,  he 
would  have  been  obliged  to  bring  in  as  a  party  his  own 
receiver.  There  seems  to  be  a  gain  in  simplicity  of  pro- 
cedure by  permitting  the  receiver  to  stand  as  the  actor. 
All  idea  that  such  a  power  is  liable  to  be  abused  is  dis- 
pelled by  the  fact  that  this  officer  is  put,  by  the  statute, 
under  the  control  of  the  court  that  gave  him  his  appoint- 
ment. 

It  will  be  found,  upon  looking  into  the  books,  that  this 
definition  of  the  authority  of  these  statutory  receivers  is  in 
plain  accordance  with  the  decisions  on  the  subject.  Notably 
so  in  the  judgment  in  the  case  of  Porter  v.  Williams  ^  Clark, 
5  Seld.  142.  There,  under  a  statute  authorizing,  in  pro- 
ceedings supplementary  to  execution,  a  receiver  to  be 
appointed,  it  was  held,  upon  general  principles,  that  such 
officer  could  maintain  a  suit  to  set  aside  an  assignment  of 
property  in  fraud  of  his  creditors.     The  judicial  reasoning 
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leading  to  this  adjudication  is  very  closely  applicable  to  the 
facts  embraced  in  the  present  inquiry.  See  also  to  the  same 
effect  the  case  of  Bostwkk  v.  Menck,  40  N.  Y.  383.  These 
cases  entirely  explode  the  opposite  view  taken  by  the  earlier 
cases  in  some  of  the  courts  of  New  York.  The  following 
cases  stand  on  the  same  footing :  Hamlin  v.  Wright^  23 
Wis.  491 ;  Garr  v.  Hilton,  1  Curtis  C.  C.  230 ;  Kennedy  v. 
Thorp,  51  N.  Y.  174;  High  on  Receivers,  p.  307  §  454. 
The  decree  should  be  reversed. 

Decree  unanimously  reversed. 


Malinda  J.  Marsh,  appellant, 

and 
Georcie  W.  Marsh,  appellee. 

In  a  suit  for  divorce  for  adultery,  neither  husband  nor  wife  is  a  corn- 
petent  witness  to  disprove  the  charge. 


On  appeal  from  a  final  decree  of  the  vice-chancellor, 
granting  a  divorce  a  vinculo.  His  opinion  is  reported  in 
Marsh  v.  Marsh,  1  Stew.  196. 

Mr.  Linn,  for  appellant. 

Mr.  Ransom,  for  respondent. 

The  Chief  Justice. 

This  was  a  bill  for  a  divorce  on  the  ground  of  the  adultery 
of  the  wife.  On  the  hearing  before  the  vice-chancellor  the 
wife  was  offered  as  a  witness  in  her  own  behalf  to  disprove 
the  offence  with  which  she  was  charged,  but,  being  deemed 
incompetent,  in  view  of  the  statute  relating  to  evidence,  she 
was  not  admitted. 

It  is  now  insisted  that  this  action  of  the  court  was  erro- 
neous.    But  I  do  not  think  so.     By  the  recent  revision  the 
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acts  concerning  evidence  have  been  not  only  consolidated, 
but,  in  important  respects,  modified,  so  that  we  must  look  to 
the  statute  as  it  now  appears  in  this  altered  form  for  the  law 
of  this  subject  as  it  at  present  prevails  in  the  state.  It 
does  not  seem  to  me  that,  after  such  a  transition  and  muta- 
tion, we  gain  any  useful  insight  into  the  meaning  of  the 
existing  act  by  tracing  its  several  provisions  through  the 
successive  stages  of  their  existence.  Such  an  endeavor 
might  have  been  profitable  if  this  law  had  not  undergone 
change,  when  in  the  hands  of  the  revisors,  in  the  very  par- 
ticular to  which  the  present  inquiry  relates. 

Looking,  then,  to  this  revised  act  as  the  interpreter  of  the 
legislative  purpose,  it  seems  plain  that  neither  husband  nor 
wife  can  be  a  witness  for  or  against  each  other  in  a  proceed- 
ing for  divorce  on  account  of  adultery.     This  incapacity 
obtains  by  force  of  the  fifth  section  of  the  law,  and  which 
is  the  only  one  that  qualifies  husband  or  wife  as  a  witness. 
The  third  section  does  not  have  that  efiect,  for  it  removes 
only  the  disqualification  arising  from  an  interest  in  the  con- 
troversy "  as  a  party  or  otherwise,"  and  leaves  unannulled 
the   incompetency  inherent,  on  grounds  of  public   pohcy, 
in  the  matrimonial  relationship.     This  clause,  as  it  origi- 
nally was  framed,  had,  it  is  true,  a  different  effect  from  this, 
and,  by  construction,  was  held  to  have  taken  away  the  inca- 
pacity of  married  persons  to  testify  in  their  own  behalf  in 
suits  for  divorce;  but  this  exposition  was  justifiable  alone  by 
force  of  an  intention  to  that  effect  appearing  in  the  proviso 
annexed  to  the  section ;  and  besides  this  proviso  has  been 
repealed,  and  the  whole  subject,  with  respect  to  testimony 
as  affected  by  the  relation  of  marriage,  regulated  in  the 
fifth  section.     It  is,  therefore,  to  this  latter  section  that  we 
must  look,  at  the  present  time,  for  our  entire  materials  of 
exposition,  with  the  exception  that  the  second  clause  of  this 
act  provides  that  a  married  person  cannot  be  called  as  a  wit- 
ness  by  his   adversary  in  a  divorce  suit.     Standing  thus 
apart,  the  language  of  this  fifth  clause  does  not  appear  to 
me  to  be  subject  to  any  uncertainty.      In  clear  terms  it 
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qualifies  fully  the  husband  and  wife  as  witnesses  in  all  civil 
proceedings,  with  the  exception  just  noted,  and  with  those 
other  exceptions  defined  in  its  own  proviso,  one  of  which  is, 
that  neither  husband  nor  wife  shall  be  competent  or  com- 
pellable to  give  evidence  for  or  against  the  other  "in  any 
action  or  proceeding  for  divorce  on  account  of  adultery, 
except  to  prove  the  fact  of  marriage." 

It  is  suggested  in  the  brief  of  counsel  that  the  object  of 
this  section  was  to  disenable  one  of  the  married  persons 
from  testifying  for  or  against  the  other,  but  that  it  was  not 
intended  to  prevent  one  of  them  from  testifying  in  his  own 
favor;  but  the  objection  to  this  construction  is,  that  it  is  a 
requirement  doing  violence  to  the  natural  sense  of  the  terms 
used.  It  would  be  a  very  forced  interpretation  to  say  that 
when  a  person,  as  a  witness,  overthrows  the  case  set  up  by 
his  adversary,  he  does  not  testify  against  him.  Assuredly, 
a  person  may  be  a  witness  against  another  without  incul- 
pating such  other.  Besides,  the  exception  expressed  in  this 
proviso  as  to  the  incapacity  of  this  class  of  persons  as  wit- 
nesses, entirely  confutes  the  proposed  explanation.  When 
it  is  said  that  a  married  person  shall  not  be  competent  in  a 
suit  of  divorce  for  adultery,  "  except  to  prove  the  fact  of 
marriage,"  it  would  certainly  seem  clear  that  such  person 
cannot  be  a  witness  with  respect  to  so  important  a  matter 
in  the  case  as  innocence  of  the  ofience  charged. 

I  think  the  ofifer  of  the  defendant  as  a  witness  in  her  own 
behalf  was  rightly  overruled.- 

I  also  think  that  the  vice-chancellor  has  properly  esti- 
mated the  evidence,  and  reached  a  just  result. 

I  shall  vote  to  afl&rm  the  decree. 

Decree  unanimously  affirmed. 
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The  Citizens  Coach  Company,  appellant, 

and 

The  Camden  Horse  Railroad  Company,  respondent. 

1.  A  preliminary  injunction  is  never  granted  unless  the  act  threat- 
ened to  be  done  will  inflict  an  irreparable  injury  on  the  complainant. 

2.  Nor  will  the  writ  be  issued  where  the  right  of  the  complainant 
depends  on  an  unsettled  question  of  law. 

3.  Also,  it  is  the  general  rule  that  when  the  equity  of  the  complain- 
ant is  disproved  by  the  answer  and  affidavits,  a  preliminary  injunction 
is  not  proper. 


On  appeal  from  an  order  of  the  chancellor  granting  a  pre- 
liminary injunction.  His  opinion  is  reported  in  Camden 
Horse  R.  R.  Co.  v.  Citizens  Coach  Co.,  1  Stew.  145. 

Mr.  Alden  C.  Scovel  and  Mr.  Ceorge  M.  Robeson,  for 
appellant. 

Mr.  David  J.  Pancoast,  for  respondent. 

The  respondent  in  this  court,  being  the  complainant  in 
the  court  of  chancery,  is  an  incorporated  company,  owning 
and  operating  a  horse  railroad  in  the  city  of  Camden,  and 
in  its  bill  the  ground  of  its  complaint  was,  that  the  appel- 
lant, that  was  also  incorporated  and  was  carrying  on  in 
said  city  the  business  of  transporting  passengers  and  goods, 
unlawfully  in  that  pursuit  used  and  obstructed  the  road  of 
the  complainant.  The  various  charges  to  this  effect  are  in 
the  words  following,  viz, : 

"  And  that  the  said  Citizens  Coach  Company,  in  the  pursuit  of  its 
said  business,  continually  drives  its  said  coaches  in,  through  and  along 
the  same  streets  upon  whicli  the  roads  of  your  orators  are  built,  main- 
tained and  used  as  aforesaid.  And  that  the  said  Citizens  Coach  Com- 
pany continually  use  the  road  and  track  of  your  orator,  in  and  upon 
said  streets,  for  the  purpose  of  its  said  business,  by  driving  its  said 
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coaches  upon  and  along  its  said  roads  and  rails,  to  the  great  damage  of 
the  same,  and  against  the  wishes  and  the  express  request  of  your  orator. 
And  your  orator  further  shows,  that  the  said  Citizens  Coach  Company, 
by  so  doing,  is  greatly  injuring  and  destroying  the  roads  and  tracks 
and  property  of  your  said  orator.  And  your  orator  further  shows,  that 
the  said  Citizens  Coach  Company  greatly  and  unnecessarily  annoy, 
vex,  hinder  and  obstruct  your  orator  in  the  lawful  use  and  exercise  of 
your  orator's  said  property  and  franchises,  by  purposely  driving  its 
coaches  upon  and  along  your  orator's  said  road  and  tracks  in  front  of 
your  orator's  cars,  and  stopping  thei-eon  to  take  in,  receive  and  deliver 
and  discharge  passengers  and  baggage,  and  thereby  greatly  impeding 
the  progress  of  your  orator's  said  cars  upon  the  said  roads  and  tracks, 
and  injuring  its  said  business." 

The  prayer  of  the  hill  asked  for  an  answer  and  an  injunc- 
tion, and  for  the  following  relief: 

"  And  that  the  said  Citizens  Coach  Company  may,  by  the  order  and 
decree  of  this  honorable  court,  be  restrained  from  using,  with  its 
coaches,  in  the  pursuit  of  its  business  of  carrying  passengers  in  and 
about  the  city  of  Camden,  the  railroads  of  your  orator  in  the  said  city." 

There  was  no  general  prayer. 

The  hill  was  verified  and  suhstantiated  hy  this  affidavit 
alone  : 

"  Camden  county,  ss. — Isaac  N.  Price,  being  duly  sworn,  on  his  oath 
says — that  he  is  a  conductor  of  a  street  car  in  the  employ  of  the  Cam- 
den Horse  Railroad  Company  ;  that  said  company  has  constructed 
railroads  on  the  principal  streets  in  the  city  of  Camden,  and  uses  them 
with  street  cars,  in  the  business  of  carrying  passengers  in  and  about 
the  said  city  ;  that  the  said  streets  are  about  sixty  feet  in  width,  and 
that  the  tracks  of  the  said  company's  roads  are  five  feet  and  a  half  an 
inch  apart,  and  are  so  laid  as  not  to  interfere  with  the  use  of  said 
streets  by  the  public  for  traveling  or  other  purposes  ;  that  the  Citizens 
Coach  Company  of  Camden  has  lately  organized  and  commenced  the 
same  business  on  the  same  streets  upon  which  the  Camden  Horse  Rail- 
road Company  has  its  railroads  and  runs  its  cars ;  and  that  the  said 
coach  companj'  continually  uses  the  roads  and  tracks  of  the  Camden 
Horse  Railroad  Company  by  driving  its  coaches  upon  and  along  the 
same,  in  the  pursuits  of  its  said  business  ;  and  that  the  said  coaches 
are  often  driven  upon  and  along  the  tracks  of  the  said  railroads,  imme- 
diately in  front  of  said  cars,  where  they  often  stop  to  take  in,  receive, 
and  let  out  and  discharge  passengers,  with  their  baggage,  and  thereby 
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delay  and  hinder  the  cars  of  the  said  company,  and  obstruct  it  in  the 
use  of  its  roads." 

The   answer   of  the  defendant  contained   the  following 
denials  of  the  wrongs  thus  charged  : 

"And  this  defendant,  further  answering,  denies  that  the  coaches  of 
this  defendant  are  made  so  as  to  fit  and  run  upon  the  road  and  rails 
of  said  complainant ;  and  also  denies  that  the  said  defendant,  in  the 
pursuit  of  its  said  business,  continually  drives  its  said  coaches  in, 
through  and  along  the  same  streets  upon  which  the  roads  of  complain- 
ant are  built,  except  as  hereinafter  stated. 

"And  this  defendant,  further  answering,  denies  that  it  continually 
uses  the  road  and  tracks  of  the  complainant,  in  and  upon  the  streets 
where  the  same  are  built,  for  the  purpose  of  its  said  business,  by  driv- 
ing its  said  coaches  upon  and  along  the  said  roads  and  rails,  to  the 
great  damage  of  the  same  ;  and  this  defendant  denies  that  it  is  in  any 
way  injuring  and  destroying  the  road  and  tracks  and  property  of  the 
complainant. 

"And  this  defendant,  further  answering,  denies  that  it  impedes  the 
progress  of  the  complainant's  cars  upon  its  said  road  and  tracks,  or 
injures  its  said  business,  or  annoys,  hinders  or  obstructs  the  complain- 
ant in  the  lawful  use  and  exercise  of  its  said  property  and  franchises, 
by  purposely  driving  its  said  coaches  upon  and  along  its  said  road  and 
tracks  in  front  of  its  cars,  and  stopping  therein  to  take  in,  receive  and 
deliver  and  discharge  baggage. 

"And  this  defendant,  further  answering,  admits  that  the  rails  or 
tracks  of  the  said  complainant  are  the  private  property  of  complain- 
ant, but  denies  that  it  is  entitled  to  the  exclusive  use  and  enjoyment 
of  the  same  as  against  this  defendant  and  all  other  persons  seeking  to 
use  the  same  in  the  business  of  transporting  passengers  from  one  point 
to  another  in  the  city  of  Camden. 

"And  this  defendant,  further  answering,  says  and  states  that  it  does 
not  and  never  has  driven  its  coaches  upon  and  along  that  part  of  com- 
plainant's rails  called  the  flange,  and  upon  which  complainant  runs  its 
cars,  but  that  it  has  occasionally  (not  regularly),  when  not  occupied  by 
complainant's  cars,  or  the  wagons  or  vehicles  of  others,  driven  its 
coaches  upon  that  part  of  the  rail  used  by  the  public  and  called  the 
tramway,  and  that  portion  of  the  street  between  the  said  rails  of  said 
complainant,  and  in  no  other  way  has  or  does  this  defendant  use  the 
rails  or  roads  of  said  complainant,  except  in  crossing  the  rails  when 
turning  out  or  in  crossing  the  streets. 

"And  this  defendant,  further  answering,  states  and  says  that  through 
its  president  or  officers,  at  the  time  of  commencing  business,  it  notified 
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the  several  drivers  of  its  coaches  that  they  must  in  no  way  interfere 
with,  hinder  or  obstruct  the  complainant  in  the  use  of  its  rails,  road  or 
tracks." 

This  answer  was  verified  and  substantiated  by  the  oath  of 
the  president  of  the  company,  and  by  the  following  affidavit: 

'•State  of  New  Jersey,  Camden  county,  ss. — John  H.  Githens,  Jacob 
B.  West,  Andrew  R.  Ackley,  Samuel  I.  Fenner,  Thomas  Jackson,  Jr., 
Napoleon  B.  Thompson,  William  H.  Simpson,  Joseph  Cline,  Joseph  F. 
Horner,  Elwood  L.  Griscom,  William  Lee,  William  H.  Garwood  and 
William  R.  Hendricks,  being  sevei-ally  sworn,  on  their  respective  oaths 
say — that  they  are  all  the  drivers  employed  by  the  Citizens  Coach 
Company,  the  defendant  named  in  the  foregoing  bill  of  complaint  of 
the  Camden  Horse  Railroad  Company,  and  that  they  and  each  of  them 
were  notified  by  the  oflBcers  of  said  company,  before  they  commenced 
to  drive  the  coaches  of  said  company,  not  to  interfere  with  or  obstruct 
the  complainant  in  the  use  of  its  roads  and  tracks,  and  that  they  have 
not  and  do  not  interfere  with  or  obstruct  it  in  the  use  of  its  said  roads 
and  tracks  ;  and  further,  that  the  said  company  does  not  continually 
use  the  roads  and  tracks  of  the  said  complainant,  by  driving  its  coaches 
upon  and  along  the  same,  in  the  pursuit  of  its  business,  and  that  the 
said  coaches  of  said  company  are  not  driven  upon  and  along  the  tracks 
of  the  said  railroad  of  said  comjilainant,  immediately  in  front  of  its 
cars,  and  do  not  stop  to  take  in  and  let  out  and  discharge  passengers, 
with  their  baggage,  in  such  way  or  manner  as  to  delay  and  hinder  the 
cars  of  the  said  complainant,  and  obstruct  it  in  the  use  of  its  roads." 

A  rule  to  show  cause  why  an  injunction  should  not  be 
granted  having  been  made,  on  the  hearing  of  that  rule,  on 
the  pleadings  and  proofs  above  stated,  an  injunction  was 
ordered  restraining  the  coach  company  from  using  with  its 
coaches,  "  in  the  pursuit  of  its  business  of  conveying  pas- 
sengers in  and  about  the  city  of  Camden,  the  railroads  of 
the  said  Camden  Horse  Railroad,  except  as  it  may  incident- 
ally use  the  same  in  traveling  on  and  using  the  street, 
until,"  &c. 

This  appeal  was  from  this  order. 

The  Chief  Justice. 

Upon  looking  into  this  case  my  conclusion  is,  that  this 
injunction  cannot  be  sustained  without  a  plain  and  direct 
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infringement  of  each  of  the  three  following  legal  rules 
belonging  to  this  subject,  and  which  rules  are  of  paramount 
importance,  and  have  been  established  by  a  series  of  adjudi- 
cations in  this  state : 

First :  It  is  entirely  settled  that  a  preliminary  injunction 
will  never  be  ordered  unless  from  the  pressure  of  an  urgent 
necessity.  The  damage  threatened  to  be  done,  and  which 
it  is  legitimate  to  prevent,  during  the  pendency  of  the  suit, 
must  be,  in  an  equitable  point  of  view,  of  an  irreparable 
character.  Such  is  the  clear  language  and  mandate  of  the 
cases  from  the  earliest  to  the  latest.  As  long  ago  as  the 
year  1829  {Hal.  Dig.  532),  Chancellor  Williamson,  the  elder, 
thus  defined  the  practice  :  "  An  injunction  ought  not  to  be 
allowed  in  all  cases  of  trespass,  nor  to  protect  persons  in  the 
enjoyment  of  every  right.  The  court  always,  to  restrain  a 
trespasser,  expects  a  strong  case  of  destruction,  or  irrepara- 
ble mischief  to  be  made  out,  or  that  the  trespass  should 
have  continued  so  long  as  to  become  a  nuisance.  A  per- 
severance in  committing  acts  of  trespass  is  not  sufficient." 
And  in  the  leading  case  of  Bonaparte  v.  Camden  and  Amhoy 
R.  R.  Co.,  Bald.  C.  C.  205,  217,  the  cautionary  words  of  Judge 
Baldwin  are  equally  emphatic  against  a  too  frequent  resort 
to  this  writ.  He  says  :  "  There  is  no  power,  the  exercise  of 
which  is  more  delicate,  which  requires  greater  caution, 
deliberation  and  sound  discretion,  and  which  is  more  dan- 
gerous in  a  doubtful  case,  than  the  issuing  of  an  injunction. 
It  is  the  strong  arm  of  equity  that  never  ought  to  be  extended 
unless  in  cases  of  great  injury,  where  the  courts  of  law  cannot 
aflbrd  an  adequate  or  commensurate  remed}^  in  damages." 

The  rule  thus  declared  at  this  remote  period  has  never,  so 
far  as  I  can  discover,  been  questioned  or  abridged  by  any  of 
the  courts  of  this  state  when  the  matter  has  been  presented 
for  consideration.  I  shall  not  attempt  to  trace  its  history  as 
illustrated  by  our  judicial  records;  the  labor  would  be  use- 
less, as  it  is  certainly  sufficient,  in  order  to  show  the  per- 
sistence of  the  rule,  to  refer  to  the  language  of  this  court 
in  the  case  of  AtVy-Gen.  v.  The  City  of  Paterson,  reported 
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in  1  Stock.  624.  A  preliminary  injunction  had  been  refused 
by  Chancellor  Williamson  in  that  case,  and  the  course  thus 
taken  was  approved  of  in  this  court,  on  the  ground,  in  the 
language  of  the  opinion  then  read,  that,  upon  the  case 
before  the  chancellor,  "in  the  bill,  answer  and  affidavits,  no 
case  of  threatening,  irreparable  mischief  is  made  out.  That 
was  the  only  question  he  had  to  decide  upon  the  motion  for 
a  preliminary  injunction,  in  advance  of  the  hearing  of  the 
cause,  and  before  the  case  was  in  a  situation  to  be  decided 
on  the  merits.  Where  it  does  not  appear  that  irreparable 
mischief  is  liable  to  ensue  from  leaving  a  party  to  go  on 
exercising  a  right  he  claims,  the  court  never  stops  him 
before  it  has  an  opportunity  of  examining  the  question  of 
right.  To  do  so  would  be  unnecessarily  to  prejudge  the 
case  before  a  full  hearing  on  its  merits — and  so  are  the 
authorities." 

The  rule  to  be  applied  at  the  present  time,  I  think,  there- 
fore, is  extremely  clear ;  and  it  seems  to  me  equally  clear, 
that  it  is  only  by  its  utter  repudiation  that  the  present 
injunction  can  be  continued.  To  call  the  inconvenience  or 
vexation  to  which  the  respondent  may  be  subjected,  if  the 
entire  statements  in  his  bill  are  true,  by  a  continuance  of 
them  during  the  pendency  of  this  suit,  "  an  irreparable  mis- 
chief," would  be  mere  hyperbole ;  at  the  most,  there  might 
be  a  slight  wearing  out  of  the  rails  of  its  road,  and  an  occa- 
sional momentary  stopping  of  its  cars.  The  case  made  by 
this  bill,  in  my  judgment,  falls  greatly  short  of  those 
extreme  misfeasances  which  it  is  the  province  of  a  court  of 
equity  to  arrest  in  limine.  The  rule  and  the  injunction  can- 
not both  be  upheld,  and,  consequently,  as  I  think,  the  latter 
must  be  annulled. 

In  the  second  place :  No  rule  of  equity  is  better  settled 
than  the  doctrine  that  a  complainant  is  not  in  a  position  to 
ask  for  a  preliminary  injunction  when  the  right  on  which  he 
founds  his  claim  is,  as  a  matter  of  law,  unsettled.  In  the 
case  of  Stevens  v.  Paterson  and  Newark  R.  R.  Co.,  5  C.  E.  Gr. 
126,  this  principle  is  expressed  in  these  words,  viz. :    "An 
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injunction  will  not  issue  where  the  right  of  the  complainant, 
which  it  is  designed  to  protect,  depends  upon  a  disputed 
question  of  law,  about  which  there  may  be  a  doubt,  which 
has  not  been  settled  by  the  courts  of  law  of  this  state." 

Now,  I  must  think  that  no  case  can  be  imagined  to  which 
this  rule  is  more  directly  applicable  than  to  the  one  now 
before  this  court.  The  respondent,  in  its  bill,  claims  to  have 
the  exclusive  right  not  only  to  run  cars  upon  the  road  it  has 
laid  in  the  streets  of  Camden,  and  not  onl}^  the  added  right 
of  having  such  track  clear  at  all  times  for  its  use,  but  also 
the  right  of  excluding  ordinary  vehicles  from  it  that  are 
used  in  a  competing  business,  although  such  secondary  use 
does  not  interfere  with  its  own  primary  use.  But  this  is  a 
mere  claim,  made  by  the  complainant,  which  has  not,  as  yet, 
any  support  in  any  decision  made  by  any  judicial  tribunal  in 
this  state.  Such  claims  have  been  repudiated  by  courts 
elsewhere,  whose  decisions  are  entitled  to  the  utmost  con- 
sideration. It  is  obvious  that,  with  us,  the  question  thus 
raised  is  a  purely  novel  one,  and  one  of  great  delicacy  and 
importance,  for  which,  on  the  one  hand,  the  respondent  is  to 
be  secured  in  the  enjoyment  of  the  privileges  conferred  by 
its  charter ;  on  the  other  hand,  it  is  equally  imperative  upon 
the  courts  to  jealously  guard  against  every  unauthorized 
diminution  of  the  rights  of  the  public.  Such  a  claim  can- 
not be  assumed  or  decided  in  favor  of  a  complainant  on  a 
motion  for  a  preliminary  injunction ;  for,  by  so  doing,  the 
case  is  first  decided,  and,  afterwards,  when  the  proofs  are  in, 
heard  in  its  final  stage.  The  rule  referred  to  above  is 
designed  to  prohibit  such  a  course  of  proceeding,  and  this 
rule  has  been,  in  my  opinion,  clearly  infringed  in  this  case. 

In  the  third  place :  When  this  order  for  this  injunction 
was  made,  every  fact  that  created  an  equity  in  favor  of  the 
complainant  was  denied  by  the  answer  and  proofs  of  the 
defendant.  The  order  for  the  injunction  was  made  on  a 
rule  to  show  cause,  and,  on  this  rule,  the  answer  and  accom- 
panying affidavits  were  used  by  the  appellants.  The  answer 
was  that  of  a  corporation,  and  was  under  the  corporate  seal, 
20 
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and,  therefore,  was  of  no  consequence  on  the  motion 
referred  to,  except  as  it  was  explanatory  of  the  meaning  of 
the  affidavits.  Under  such  circumstances,  it  was  the  sworn 
statements  that  were  to  be  regarded,  and  it  was  upon  them 
that  the  result  of  the  motion  should  have-  been  made  to 
depend.  These  sworn  statements,  as  I  have  said,  denied,  as 
directly  and  emphatically  as  it  was  possible,  every  material 
allegation  on  which,  in  the  bill,  the  prayer  for  an  injunction 
rested. 

The  general  rule,  subject  to  but  a  few  exceptions,  is,  that 
if  the  facts  constituting  the  claim  of  the  complainant  for  the 
immediate  interposition  of  the  court  are  contraverted,  under 
oath,  by  the  defendant,  the  court  will  not  interfere  at  the 
initial  stage  of  the  cause.  This  case  plainly  falls  within  the 
scope  of  this  general  rule,  and  it  seems  to  me  that,  on  this 
ground,  also,  this  injunction  should  be  dissolved. 

I  shall  vote  to  reverse  the  order  for  that  writ. 

Dalrimple,  J. 

On  the  ground  that  the  charges  in  the  complainant's  bill 
are  fully  met  by  the  defendant's  answer  and  affidavits,  I 
vote  to  reverse  the  order  for  preliminary  injunction. 

For  affirmance — Clement,  Lilly — 2. 

For  reversal — Beasley,  C.  J.,  Dalrimple,,  Dixon,  Reed, 

WOODHULL,  DODD,  GrEEN,  WaLES — 8. 


Sarah  A.  Embley,  appellant, 

and 

Elston  Hunt,  respondent. 

1.  The  legislature  having  the  right,  under  the  constitution  (Article 
VI,  section  1,)  to  abolish  the  orphans  court,  may  authorize  any  ques- 
tion of  fact  arising  in  such  court  to  be  certified  into  the  circuit  for 
trial. 
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2.  Query.  Whether  the  orphans  court  can  impose  upon  the  applicant 
for  such  trial,  any  condition  as  to  the  time  of  trial. 

3.  Alleged  irregularities  in  the  proceedings  at  such  trial  are  properly- 
disposed  of  by  application  to  the  circuit  for  a  new  trial. 

4.  Q^ery.  "Whether  irregularities,  as,  for  example,  the  form  of  the 
issue,  the  want  of  proper  notice  of  trial  and  notice  of  settling  the  issue, 
are  cognizable  in  the  orphans  court,  after  a  motion  for  a  new  trial  on 
those  grounds  has  been  refused  by  the  circuit  court. 


Mr.  T.  G.  Lytic  and  Mr.  Benjamin  Williamson,  for  appel- 
lant. 

Mr.  Isaac  W.  Lanning,  for  respondent. 

On  appeal  from  a  decree  of  the  ordinary,  reported  in 
Embley  v.  Hunt,  supra  p.  281.     See,  also,  S.  C.,  1  Stew.  421. 

Dalrimple,  J. 

A  caveat  having  been  filed  with  the  surrogate  of  Mercer 
county  against  admitting  to  probate  the  will  of  William 
Poland,  deceased,  citations  were  duly  issued  as  required  by 
the  statute.  On  return  of  the  citations,  the  counsel  of 
caveator  moved  the  orphans  court  to  certify  the  questions 
involved  into  the  circuit  for  trial  before  a  jury.  The  appli- 
cation was  granted  and  a  certificate  duly  filed  with  the  clerk 
of  the  circuit  court,  in  compliance  with  the  provisions  of 
section  nineteen  of  the  orphans  court  act  {Mev.  p.  756).  An 
issue  was  joined  and  a  trial  had  before  the  circuit,  which 
resulted  in  a  verdict  in  favor  of  the  validity  of  the  will.  The 
chief  justice,  before  whom  the  issue  was  tried,  certified  and 
returned  to  the  orphans  court  the  proceedings  had  and  the 
verdict  of  the  jury.  Upon  the  coming  in  of  the  certificate 
to  the  orphans  court,  a  motion  was  there  made  to  set  aside 
all  proceedings  because  of  various  alleged  errors  and  irreg- 
ularities in  the  case  as  certified  by  the  orphans  court,  and  in 
the  trial  of  the  issue  before  the  circuit  court.  This  motion 
was  denied,  and  the  will  admitted  to  probate  in  accordance 
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with  the  finding  of  the  jury,  and  in  pursuance  of  section 
twenty  of  the  act  referred  to.  The  caveator  thereupon 
appealed  to  the  prerogative  court.  That  court  affirmed  the 
decree  of  the  court  below.  Thereupon  this  appeal  was 
taken  from  the  decree  of  the  ordinary.  The  contention  of 
the  appellant  is,  that  the  decree  of  the  orphans  court  admit- 
ting the  will  to  probate,  and  that  of  the  ordinary  in  affirm- 
ance thereof,  are  erroneous,  and  should  be  reversed. 

It  is,  in  the  first  place,  insisted  that  the  act  {Rev.  p.  756, 
§§  19,  20,)  authorizing  the  orphans  court  to  certify  for  trial 
into  the  circuit  court  the  questions  arising  on  the  caveat  to 

will,  is  unconstitutional.  This  objection  is  without  force. 
There  is  in  the  constitution  no  limitation  of  the  power  of  the 
legislature  to  declare  what  shall  be  lawful  evidence  in  the 
orphans  court  of  the  execution  and  publication  of  a  will. 
Moreover,  by  Article  VI,  section  1,  of  the  constitution,  it  is 
expressly  declared  that  the  judicial  power  shall  be  vested  in 
the  higher  courts  named,  and  such  inferior  courts  as  at  the 
time  of  the  adoption  of  the  constitution  were  in  existence 
and  as  might  thereafter  be  ordained  and  established  by  law, 
"which  inferior  courts  the  legislature  may  alter  or  abolish, 
as  the  public  good  shall  require."  The  orphans  court  is  one 
of  the  inferior  courts  referred  to.  If  it  may  be  abolished 
and  its  whole  jurisdiction  constitutionally  conferred  on 
another  tribunal,  I  am  not  able  to  see  why  the  legislature 
may  not  authorize  it  to  certify  into  the  circuit,  for  trial,  any 
question  of  fact  that  may  arise  therein  and  accept  the  result 
in  that  court  as  decisive  of  the  issue  raised. 

Another  objection  is,  that  the  orphans  court  imposed  a 
condition  in  its  certificate  of  the  questions,  that  they  should 
be  tried  at  the  then  next  term  of  the  circuit  court.  It  is 
found,  on  reference  to  the  certificate,  that  this  objection  is  not 
true  in  fact.  The  certificate  simply  says  that  the  "  ques- 
tions be  certified  into  the  circuit  court  of  Mercer  for  trial 
before  a  jury,  pursuant  to  the  statute  in  such  case  made  and 
provided."  It  is  true  that  the  orphans  court,  in  its  decision 
in  favor  of  the  caveator's  motion  to  certify  the  case  into  the 
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circuit  aoiirt,  annexed  the  proviso  that  the  caveator  should 
stipulate  to  try  the  issue  at  the  then  next  term.  It  does  not, 
however,  appear  that  this  proviso  was  incorporated  in  the 
certificate  filed  in  the  circuit  court,  or  was  in  anywise 
brouo-ht  to  the  attention  of  that  court.  It  is  not  now  neces- 
sary to  decide  what,  if  any,  efi-ect  such  proviso  would  have 
had  if  made  a  part  of  the  certificate. 

The  other  objections  urged  before  the  orphans  court 
relate  to  the  form  of  the  issue  and  want  of  proper  notice  of 
trial,  and  notice  of  settling  the  issue  in  the  circuit  court. 
Upon  these  grounds  a  motion  for  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial  was  made  in  the  circuit  and 
refused.  This  motion,  I  think,  was  rightly  disposed  of  in 
the  circuit,  which  makes  it  unnecessary  to  consider  whether 
the  orphans  court  has,  under  the  statute,  any  power  to  set 
aside  the  proceedings  in  the  circuit  for  errors  of  law  or  fact 
happening  at  the  trial  in  that  court.  The  result  is,  that 
the  decree  of  the  prerogative  court  must  be  afifirmed. 

Decree  unanimously  affirmed. 


Cornelius  Arnett  and  others,  appellants, 

and 

John  Finney  and  others,  respondents. 

Where  a  decree  simply  ordered  the  sale  of  realty  to  satisfy  a  first 
moYtg^ge,-Hdd,  that  the  owners  of  the  fee  (who  bought  after  certain 
mechanics  had  acquired  a  lien  on  the  premises,  but  before  their  claim 
was  actually  filed)  were  estopped  after  such  sale,  and  the  surplus 
brought  into  court,  from  controverting  that  the  lien  covered  other 
machinery  put  on  the  premises  by  such  owners  after  the  lien  was  filed, 
and  included  in  the  sale,  on  the  ground  that  such  machinery  was  not 
fixtures. 

On  appeal  from  a  decree  of  the  chancellor.  His  opinion, 
founded  on  an  order  of  Chancellor  Zabriskie,  is  reported  in 
Case  V.  Arnett,  11  C.  E.  Gr.  459. 
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Mr.  C.  A.  Sfdllmaii,  for  appellants. 
Mr.  G.  A.  Allen,  for  respondents. 

WOODHULL,  J. 

The  question  presented  in  this  case,  and  the  material 
facts,  sufficiently  appear  in  the  opinion  of  the  chancellor. 
The  decree  appealed  from  seems  to  us  erroneous,  in  assum- 
ing that  the  money  now  in  court  was  derived  from,  and  is 
the  proceeds  of,  the  machinery  which  Thatcher  and  the 
respondents  had  put  upon  the  mortgaged  premises. 

The  decree  in  the  original  suit  and  the  execution  issued 
thereon  having  been  for  the  sale  of  real  estate  only — the 
mortgaged  premises- — and  the  sheriff  having  no  authority  to 
pass  title  for  any  property  which  was  not  real  estate,  the 
sum  realized  from  that  sale  must  now,  according  to  the 
record,  be  regarded  simply  as  the  proceeds  of  the  mort- 
gaged premises,  and,  as  such,  should  be  applied  to  the  pay- 
ment, in  their  proper  order,  of  such  debts  as  had  been  secured 
by  valid  liens  on  the  mortgaged  premises.  The  debt  secured 
by  the  first  lien  (the  Van  Dyke  mortgage)  having  been  paid 
in  full  out  of  these  proceeds,  leaving  a  balance  of  |3, 282.69 
(the  money  now  in  court),  we  are  of  the  opinion  that  this 
balance,  so  far  as  it  may  be  needed  for  the  purpose,  should 
be  applied  to  the  payment  of  the  amounts  due  to  the  appel- 
lants, respectively,  on  claims  secured  by  mechanics  liens 
upon  the  mortgaged  premises. 

The  decree  appealed  from  is  reversed,  with  costs  of  the 
appeal  and  of  the  court  below. 

Decree  unanimously  reversed. 
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Benjamin  Williamson,  trustee,  appellant, 

and 

The  New  Jersey  Southern  Railroad  Company  and  others, 

respondents. 

1  A  mortgage  of  after-acquired  property  attaches  to  the  property  in 
the  condition  in  which  it  comes  into  the  hands  of  the  mortgagor,  sub- 
iect  to  such  liens  and  encumbrances  as  are  then  on  it ;  and  when  the 
legal  title  is  in  another,  and  the  property  is  made  subject  to  such  a 
mortgage  by  a  decree  in  chancery,  by  reason  of  equities  of  the  mort- 
gagor in  the  premises,  the  mortgagee  takes  subject  to  the  rights  of 
third  persons,  acquired  before  the  property  was  subjected  by  such  a 
decree  to  the  lien  of  the  mortgage. 

9  A  vendor  of  goods  and  chattels  who  is  induced  by  fraudulent 
means  to  part  with  his  property  under  color  of  a  contract  of  purchase, 
may  disaffirm  the  sale  and  reclaim  the  property.  In  such  case  no  title 
passes  to  the  fraudulent  vendee,  even  though  delivery  be  made  ;  nor 
will  execution  creditors,  or  purchasers,  or  mortgagees  from  the  fraud- 
ulent vendee,  acquire  a  title  superior  to  that  of  the  original  vendor, 
unless  they  be  purchasers  or  mortgagees  bona  fide  and  for  a  valuable 
consideration. 

3  A  vendor  who  is  induced  to  part  with  his  property  by  fraud  may 
rescind  the  contract  of  sale  and  reclaim  the  property,  until,  with  a 
knowledge  of  the  fraud,  he  elects  to  ratify  and  confirm  the  sale,  or 
third  persons  acting  on  the  apparent  ownership  of  the  property  by  the 
fraudulent  vendee,  acquire  rights  therein  bona  fide  ^nd  for  a  valuable 
consideration. 

4  Delay  in  exercising  the  right  of  rescission  is  evidence  of  an  election 
to  treat  the  sale  as  valid,  of  more  or  less  weight,  according  to  the  cir 
cumstances  of  the  case,  but  of  itself  does  not  operate  as  an  estoppel, 
unless  in  the  meantime  third  persons  have  acquired  rights  in  the  prop- 
erty bona  fide  and  for  a  valuable  consideration. 

5  The  doctrine  of  courts  of  equity  that  a  mortgage  of  personal  prop- 
erty afterwards  to  be  acquired  by  the  mortgagor,  attaches  to  the  prop- 
erty as  soon  as  it  is  acquired  by  the  mortgagor,  is  founded  on  the 
maxim  that  equity  considers  that  to  be  done  which  ought  to  be  done, 
and  applies  onlv  where  the  contract  of  the  mortgagor  to  transfer  such 
after-acquired  propertv  to  the  mortgagee,  is  such  as  under  the  circum- 
stances would  be  the  subject  of  a  decree  for  specific  performance. 
Where  the  property  is  acquired  by  the  mortgagor  by  a  fraudulent  pur- 
chase, a  court  of  equity  will  not  give  effect  to  the  fraud  of  the  mort- 
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gagor,  and  deprive  the  vendor  of  his  right  to  rescind  the  contract  of 
sale  and  reclaim  the  property,  where  no  superior  equities  have  inter- 
vened. 

6.  In  replevin,  where  the  property  has  been  redelivered  to  the 
defendant  under  the  ninth  section  of  the  act  concerning  replevin,  the 
plaintiti",  if  he  succeeds  in  his  action,  may  have  the  value  of  the  prop- 
erty adjudged  to  him  absolutely,  as  part  of  his  damages,  and  the 
defendant  cannot  discharge  himself  from  the  payment  of  such  dam- 
ages by  a  return  of  the  property.  Where  a  court  of  equity  enjoins  the 
prosecution  of  an  action  of  replevin,  and  undertakes  to  afford  the 
plaintiff  in  such  action  relief  in  the  equity  proceedings,  the  measure  of 
the  relief  should  be  the  same  as  the  redress  obtainable  in  the  action  at 
law — t.  e.,  the  value  of  the  property  and  damages  for  its  detention. 

7.  The  engines,  cars  and  rolling  stock  of  a  railroad  must  be  regarded 
as  chattels,  which  have  not  lost  their  distinctive  character  as  personalty 
by  being  affixed  to  and  made  part  of  the  realty. 

8.  A  mortgage  executed  by  a  railroad  corporation  on  its  road-bed 
and  franchises,  together  with  its  engines,  cars  and  rolling  stock,  so 
far  as  regards  the  latter  class  of  property,  is  a  chattel  mortgage  within 
the  provisions  of  the  act  concerning  chattel  mortgages  {Mev.  p.  709). 

9.  Under  the  provisions  of  the  last-mentioned  act,  the  fact  that  the 
mortgagee  of  chattels  has  taken  possession  of  them  under  his  mort- 
gage before  judgment  recovered,  will  not  give  validity  to  a  prior 
chattel  mortgage,  as  against  an  execution  creditor,  where  the  mortgage 
has  not  been  filed  as  required  by  the  act,  and  was  not  accompanied  by  an 
immediate  delivery  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  property  mortgaged.  In  this  respect  a  distinction 
is  made  in  the  act  between  creditors  of  the  mortgagor  and  subsequent 
purchasers  or  mortgagees. 

10.  An  execution  creditor  having,  by  a  levy  on  goods  and  chattels 
covered  by  a  prior  chattel  mortgage,  acquired  priority  over  such  chat- 
tel mortgage  by  reason  of  the  failure  of  the  mortgagor  to  file  his  mort- 
gage or  take  immediate  possession  of  the  property  mortgaged,  is  not 
deprived  of  his  priority  by  a  subsequent  act  of  the  legislature  making 
the  filing  unnecessary  when  the  mortgage  is  registered  as  a  conveyance 
of  lands. 

11.  Words  in  a  statute  ought  not  to  have  a  retrospective  operation 
unless  they  are  so  clear,  strong  and  imperative  that  no  other  meaning 
can  be  annexed  to  them,  or  unless  the  intention  of  the  legislature  can 
not  otherwise  be  satisfied. 

12.  An  execution  creditor  by  the  levy  of  his  execution  acquires  a 
vested  right  in  the  property  seized  under  his  execution,  which  he 


2  Stew.]  MARCH  TERM,  1878.  313 


Williamson  v.  N.  J.  Southern  R.  R.  Co. 


cannot  be  deprived  of  by  a  subsequent  act  of  the  legislature.  An  act 
of  the  legislature  which  should  attempt  to  displace  the  priority 
acquired  by  such  levy,  and  substitute  a  junior  encumbrance  in  its 
place,  would  be  unconstitutional  and  void. 

13.  Actual  annexation  to  the  realty  or  something  appurtenant 
thereto,  is  the  condition  upon  which  property  ordinarily  regarded  as 
personal  becomes  a  fixture  and  part  of  the  realty.  The  intention  to 
make  a  chattel  a  part  of  the  realty  is  only  important  upon  the  ques- 
tion whether  the  owner  intended  to  make  the  chattel  so  affixed  a 
temporary  or  a  permanent  accession  to  the  freehold. 

14.  The  doctrine  of  constructive  annexation  is  only  applicable  to 
cases  in  which  the  chattel,  by  actual  annexation,  was  once  part  of  the 
realty,  and  has  been  temporarily  detached  from  the  freehold  without 
intent  to  sever  it  therefrom.  Having  once  been  part  of  the  realty,  a 
removal  temporarily,  without  intent  to  sever  permanently,  will  not 
reconvert  the  chattel  into  personalty  and  destroy  its  character  as  a 
fixture. 

On  appeal  from  a  decree  of  the  chancellor.  His  opinion 
may  be  found  in  Williamson  v.  iV".  J.  Southern  R.  B.  Co.,  1 
Stew.  278. 

Messrs.  Barker  Gummere  and  A.  Q.  Keashey,  for  the  com- 
plainant. 

Messrs.  J.  B.  Vredenburgh  and  Corthndt  ^  R.  Wayne 
Parker,  for  Berthoud  &  Co. 

Messrs.  John  Linn  and  Mercer  Beasley,  Jr.,  for  the  Lehigh 
Car  Manufacturing  Company. 

Mr.  Jacob  Vanatta,  for  the  Lackawanna  Iron  and  Coal 
Company. 

Depue,  J. 

The  Raritan  and  Delaware  Bay  Railroad  Company  was 
incorporated  in  1854.  Its  corporate  name  was  changed  to 
The  New  Jersey  Southern  Raih-oad  Company,  in  1870. 
Under  the  powers  sTranted  in  its  charter,  the  company  con- 
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structed  a  railroad  from  Port  Monmouth,  on  the  Raritan 
bay,  to  Atco,  in  the  county  of  Camden,  together  with  branch 
raih'oads  from  Eatontown  to  Long  Branch,  in  the  county  of 
Monmouth ;  from  Manchester  to  Toms  River,  in  the  county 
of  Ocean;  and  from  Atsion,  in  the  county  of  Burlington,  to 
Jackson,  in  the  county  of  Camden. 

On  the  14th  of  September,  1869,  the  company  made  the 
complainant's  mortgage,  in  trust,  to  secure  bonds  issued  to 
the  amount  of  $2,000,000.  The  property  mortgaged  com- 
prised all  the  railways,  branches,  rights  of  way,  depots,  sta- 
tion-houses, and  the  company's  franchises  then  held  or 
thereafter  to  be  acquired,  including  its  rolling  stock,  fix- 
tures, tools  and  machinery,  and  all  real  estate  of  every 
kind,  wheresoever  situate,  and  all  personal  property,  of 
every  nature,  kind  or  description  then  held  or  thereafter  to 
be  acquired.  It  also  contained  a  covenant  that  the  com- 
pany would  hold  all  after-acquired  franchises  and  property, 
real  and  personal,  in  trust,  for  the  mortgagee,  and  would 
make  conveyance  thereof  accordingly,  from  time  to  time,  as 
the  same  might  be  acquired. 

The  bill  originally  filed  was  an  ordinary  foreclosure  bill, 
to  which  the  New  Jersey  Southern  Railroad  Company  and 
the  trustees  named  in  the  second  and  third  mortgages  were 
the  only  parties.  After  bill  filed  and  interlocutory  decree 
thereon,  other  interests  and  rights  under  the  complainant's 
mortgage  were  discovered,  and  claims  were  preferred  l)y 
other  persons  of  rights  in  some  of  the  property,  for  the 
enforcement  of  which  suits  at  law  had  been  brought,  an  1 
an  amendment  of  the  complainant's  proceedings  was  deemed 
advisable.  Supplemental  bills  were  therefore  filed,  on  the 
11th  of  May,  1874,  and  the  20th  of  Septeuibcr,  1876.  By 
these  supplemental  bills  and  orders  and  decrees  made,  from 
time  to  time,  on  several  branches  of  the  case,  and  sub- 
missions thereto  by  the  ];->arties,  the  court  of  chancery 
assumed  jurisdiction  over  the  rights,  legal  and  equitable,  of 
all  the  parties  in  or  relating  to  the  property  in  controversy. 
The  chancellor,  on  final  hearing,  so  regarded  the  scope  of 
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the  litigation,  and  the  propriety,  if  not  necessity,  of  such  a 
course,  clearly  appears  from  so  much  of  the  record  as  has 
been  removed  into  this  court. 

From  the  final  decree  the  complainant  has  appealed.  Of 
the  defendants,  Berthoud  &  Co.,  the  Lehigh  Car  Manufac- 
turing Company,  and  the  Lackawanna  Iron  and  Coal  Com- 
pany have  also  appealed.  No  appeal  was  taken  by  the  other 
defendants.  The  discussion  in  this  court  was  confined  to 
the  rights  of  the  parties  appealing  inter  sese. 

First :  Berthoud  &  Co.  claim  a  mechanics  lien  under  the 
the  tenth  section  of  the  mechanics  lien  act  [Rev.  p.  669),  for 
work  done  and  materials  famished  hy  them  in  erecting  cer- 
tain docks,  wharves  and  piers  at  the  terminus  of  the  Lono- 
Branch  and  Sea  Shore  Railroad,  near  Sandy  Hook.  This 
w^ork  was  done  under  a  contract,  in  writing,  between  the 
claimants  and  the  ISTew  Jersey  Southern  Railroad  Company, 
made  on  the  17th  of  May,  1873.  It  was  completed  on  the 
21st  of  November,  1873.  The  lien  claim  was  filed  on  the 
23d  of  July,  1874,  against  the  jSreA\'  Jersey  Southern  Rail- 
road Company,  as  builders,  and  the  Long  Branch  and  Sea 
Shore  Railroad  Company,  as  owners;  and  summons  was 
issued  thereon  on  the  16th  of  October,  1874.  Berthoud  & 
Co.  were  made  parties  to  this  suit  by  the  first  supplemental 
bill,  and  the  prosecution  of  their  action  at  law  to  enforce 
their  lien  was  enjoined. 

The  validity  of  this  claim  is  contested  for  imperfections 
and  illegality  in  the  filing  of  the  lien  claim,  and  in  the 
prosecution  of  the  suit  thereon.  All  these  objections  were 
carefully  considered  by  the  chancellor,  and  discussed  with  a 
fullness  that  will  not  admit  of  argument  beyond  a  restate- 
ment of  the  grounds  on  which  he  reaches  the  conclusion 
sustaining  the  lien.  It  is  sufiicient  to  say,  that  no  reason 
has  been  made  to  appear  whereon  to  reject  his  conclusions 
in  that  respect.  Nor  are  we  satisfied  that  any  error  has 
has  been  committed,  in  law  or  in  fact,  in  the  designation  of 
the  curtilage  to  wdiich  the  lien  should  attach. 
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The  contest  on  this  part  of  the  case,  of  the  greatest 
importance,  is  with  regard  to  the  priority  of  this  lien  over 
the  complainant's  mortgage.  The  complainant's  mortgage 
was  recorded  in  the  county  of  Monmouth,  on  the  15th  of 
September,  1869.  The  shore  to  which  these  docks,  wharves 
and  piers  were  annexed  is  in  the  same  county.  By  the 
twenty-third  section  of  the  mechanics  lien  act,  the  lien  is 
entitled  to  priority  over  mortgages  and  other  encumbrances, 
except  such  as  are  created  and  recorded  or  registered  prior 
to  the  commencement  of  the  building  {Rev.  p.  673). 

The  Long  Branch  and  Sea  Shore  Railroad  Company  was 
incorporated  March  20th,  1863,  and  its  road  was  constructed 
between  Long  Branch  and  Spermaceti  Cove,  on  Sandy 
Hook,  within  three  miles  of  its  present  terminus.  The 
length  of  the  road  is  about  twenty  miles,  and  the  only 
point  of  contact  with  the  road  of  the  New  Jersey  Southern 
Railroad  Company  is  at  Long  Branch.  It  was  built  as  part 
of  a  competing  line  between  Long  Branch  and  New  York 
city,  and  was  operated  as  such  until  the  year  1870.  By  sup- 
plements to  the  charters  of  the  two  companies,  passed  on 
the  16th  of  February,  1870  (P.  L.  1870,  pp.  228-230),  a  con- 
solidation of  the  capital  stock  of  the  two  companies  was 
authorized  with  the  consent  of  two-thirds  of  the  stock- 
holders of  the  said  companies  respectively ;  and  in  lieu 
thereof  the  New  Jersey  Southern  Railroad  Company  was 
empowered  to  purchase  the  stock  or  the  railroad  of  the 
Long  Branch  and  Sea  Shore  Railroad  Company. 

No  consolidation  in  fact  of  the  two  companies  was  ever 
effected;  nor  was  the  railroad  of  the  Long  Branch  and  Sea 
Shore  Company  acquired  by  the  New  Jersey  Southern  Com- 
pany by  any  formal  purchase  or  conveyance.  The  latter 
company  became  the  owners  of  one  thousand  six  hundred 
and  nineteen  shares  of  the  one  thousand  seven  hundred 
and  eighteen  shares  of  the  capital  stock  of  the  former  com- 
pany, and  in  the  summer  of  1870  took  possession  of  the 
railroad  of  the  Long  Branch  and  Sea  Shore  Company,  and 
has  operated  it  ever  since,  in  connection  with  its  main  line, 
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and  with  its  own  rolling  stock,  and  expended  a  large 
amount  of  money  in  permanent  improvements,  and  in  the 
extension  of  the  road  from  Spermaceti  Cove  to  the  present 
terminus.  In  the  meantime  the  legal  title  to  the  railroad 
has  remained  in  the  Long  Branch  and  Sea  Shore  Company. 
The  chancellor,  laying  hold  of  the  fact  that  the  ]^ew  Jersey 
Southern  Company  was  the  owner  of  this  stock,  and  had 
made  a  large  expenditure  of  money  in  view  of  a  consolida- 
tion of  the  two  companies,  by  a  decree  made  on  the  20th 
of  February,  1877,  declared  that  the  railroad  and  the  prop- 
ert}'  and  franchises  of  the  Sea  Shore  Company,  in  equity, 
belonged  to  the  New  Jersey  Southern  Company,  and  were 
subject  to  the  lien  of  the  complainant's  mortgage.  William- 
son V.  The  N.  J.  Southern  R.  R.  Co.,  1  Stew^ 21^.  Until 
that  decree  was  signed,  the  right  of  the  complainant  in  the 
lands  of  the  Sea  Shore  Company  under  his  mortgage  was  a 
mere  unexecuted  equity,  to  have  the  benefit  of  such  equities 
as  his  mortgagor  had  in  the  premises  without  any  legal  title 
in  himself  or  in  his  mortgagor  upon  which  his  mortgage  as 
a  conveyance  could  operate. 

Where  a  mortgage  attaches  to  after-acquired  property, 
and  additions  are  made  to  the  premises,  after  the  title 
becomes  vested  in  the  mortgagor,  by  the  erection  of  build- 
ings, or  the  construction  of  embankments,  or  the  laying  of 
rails  for  a  track,  such  additions  become  part  of  the  mort- 
gaged premises,  as  they  are  made  on  the  maxim  quicquid 
jAantatur  solo,  solo  cedit,  and  enure  to  the  benefit  of  the  mort- 
gagee. But  where  the  after-acquired  property  comes  into 
the  hands  of  the  mortgagor,  subject  to  encumbrances  or 
liable  to  liens,  the  mortgage  attaches  to  the  property  in  the 
condition  in  which  it  comes  to  the  mortgagor's  possession, 
subject  to  such  liens  and  encumbrances  as  are  then  on  it. 

Willink  V.  Morris  Canal  Co.,  3  Gr.  Ch.  377;  Dunham  v. 
Railw.  Co.,  1  Wall.  254;   Galveston  R.  R.  Co.  v.  Cowdrey,  11 

Wall.  459;  United  States  v.  N.  0.  R.  R.  Co.,  12  Wall.  362. 
"When  the  decree  of  the  chancellor  was  signed,  which  estab- 
lished the  lien  of  the  complainant's  mortgage  on  the  prop- 
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erty  of  the  Long  Branch  and  Sea  Shore  Company,  Berthoucl 
&  Co.  had,  by  force  of  the  provisions  of  the  mechanics  lien 
act,  acquired  a  lien  on  the  premises  which  related  back  to 
the  commencement  of  the  building,  and  was  entitled  to  pri- 
ority over  all  conveyances,  mortgages  or  encumbrances  sub- 
sequent thereto.  This  lien  was  not  displaced  by  the 
chancellor's  decree,  which,  in  the  absence  of  fraud,  could 
be  effective  only  to  bring  under  the  complainant's  mortgage 
the  lands  of  the  Sea  Shore  Company,  subject  to  such  liens  as 
were  lawfully  acquired  while  the  legal  estate  was  in  that  com- 
pany. The  chancellor's  decree,  adjudging  the  validity  and 
priority  of  the  claim  of  Berthoud  &  Co.,  should  be  affirmed. 

Second :  The  Lehigh  Car  Manufacturing  Company,  on 
the  7th  of  April,  1873,  made  a  contract  in  writing  with  the 
New  Jersey  Southern  Railroad  Company  to  build  and 
deliver  to  the  company  one  hundred  box  cars,  according  to 
specifications  furnished  by  the  company,  for  the  price  of 
$805  each,  payable  on  the  delivery  of  each  twenty-five  cars, 
in  the  notes  of  the  company,  at  four  months,  with  the  com- 
pany's first  mortgage  bonds,  at  seventy  per  cent,  of  their 
par  value  as  collateral.  In  pursuance  of  this  contract, 
seventy-five  of  these  cars  were  delivered  to  the  company. 
The  first  lot  of  twenty-five  cars  was  delivered  on  the  15th 
and  20th  of  July,  and  the  notes  of  the  company  were  given 
for  the  full  price  on  the  18th  of  August.  The  second  lot  of 
fifty  cars  was  delivered  on  the  14th,  18th  and  22d  of 
August,  and  notes  were  given  on  the  4th  of  September  for 
part  of  the  price — the  sum  of  $13,200.72  being  withheld  on 
account  of  alleged  defects  in  the  wheels.  When  these  notes 
were  given,  certain  bonds  were  delivered  as  collateral  which 
were  not  first  mortgage  bonds.  They  were  called  first  mort- 
gage consolidated  bonds,  and  were  received  by  the  car  com 
pany  in  the  belief  that  they  were  first  mortgage  bonds,  such 
as  were  prescribed  in  the  contract.  In  fact,  they  were  secu- 
rities only  in  appearance  and  entirely  worthless. 

The  sale,  as  was  held  by  the  chancellor,  was  clearly  con- 
ditional, the  condition  being  that  the  security  provided  for 
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in  the  contract  should  be  given  simultaneously  with  the 
delivery  of  the  property. 

But  it  is  contended  in  behalf  of  the  complainant,  that  the 
car  company  lost  its  property  in  the  cars  and  its  right  to 
reclaim  them  by  a  waiver  arising  from  the  delivery  of  them 
to  the  company,  and  neglect  to  exercise  the  right  of  reclama- 
tion in  due  season.  The  contract  being  an  executory  con- 
tract to  build  the  cars  according  to  specifications,  one  of  its 
incidents  was  the  right  of  the  vendee  to  examine  them  for 
the  purpose  of  ascertaining  whether  they  conformed  to  the 
contract.  Delivery  to  the  vendee  for  that  purpose  was 
not  a  consummation  of  the  contract  of  sale.  The  sale  was 
not  completed  until  after  the  inspection  and  examination, 
and  the  performance  of  the  condition  precedent,  of  the 
delivery  by  the  vendee  of  the  securities  stipulated  for. 

The  evidence  clearly  shows  that  the  car  company  was 
induced  to  complete  the  sale  by  the  grossest  fraud.  A 
vendor,  who  is  induced  by  fraudulent  means  to  part  with 
his  property  under  color  of  a  contract  of  purchase,  may  dis- 
afiirm  the  sale  and  reclaim  the  property.  Tn  such  case  no 
title  passes  to  the  fraudulent  vendee,  even  though  delivery 
be  made;  nor  will  execution  creditors  or  purchasers  or 
mortgagees  under  such  fraudulent  vendee,  acquire  a  title 
superior  to  the  original  vendor,  unless  they  be  purchasers 
or  mortgagees  bona  fide  and  for  a  valuable  consideration. 
Stoutenburgh  v.  Konkle,  2  Me  Cart  33;  Hicks  v.  Campbell,  4  C. 
E.  Gr.  183 ;  Ash  v.  Putnam,  1  Hill  302 ;  Van  Cleef  v.  Fleet,  15 
Johns.  147 ;  Mowrey  v.  Walsh,  8  Cow.  238 ;  Hicks  v.  Cleve- 
land, 39  Barb.  573 ;  Paddon  v.  Taylor,  44  N.  Y.  371 ;  Devoe 
V.  Brandt,  53  N.  Y.  462 ;  Barnard  v.  Campbell,  55  N.  Y. 
456,  58  N.  Y.  73 ;  Earl  of  Bristol  v.  Wilsmore,  1  B.  ^  C. 
514;  Load  v.  Green,  15  31.  ^  W.  216;  Clough  v.  L.  ^  N.  W. 
R.  R.  Co.,  L.  R.{7  Exch.)  26;  Morrison  v.  The  Universal 
Marine  Ins.  Co.,  L.  R.  (8  Exch.)  197;  Wiggin  v.  Day,  9  Gray 
97.  The  vendor  may  rescind  the  contract  of  sale  and 
reclaim  the  property  until,  with  a  knowledge  of  the  fraud, 
he  elects  to  ratify  and  confirm  the  sale,  or  third  persons. 
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acting  on  the  apparent  ownership  of  the  property  by  the 
fraudulent  vendee,  acquire  rights  therein  bona  fide  and  for  a 
valuable  consideration.  Delay  in  exercising  the  power  of 
rescission  is  evidence  of  an  election  to  treat  the  sale  as  valid, 
of  more  or  less  weight,  according  to  the  circumstances  of 
the  case,  but  of  itself  does  not  operate  as  an  estoppel,  unless, 
in  the  meantime,  superior  rights  of  third  persons  have  inter- 
vened. The  chancellor  has  reviewed  the  evidence  on  that 
subject,  and  his  conclusions  in  that  respect  are  fully  sup- 
ported by  the  testimony. 

The  complainant  does  not  occupy  a  vantage  ground 
either  at  law  or  in  equity  over  the  original  vendor.  He 
was  put  in  possession  of  the  railroad,  and  these  cars,  as 
part  of  its  equipment,  in  January,  1874,  but  no  consid- 
eration was  parted  with  under  his  mortgage  on  the  faith 
of  the  apparent  ownership  of  this  property  by  the  mort- 
gagor. In  equity,  a  mortgage  of  personal  property  after- 
wards to  be  acquired  by  the  mortgagor,  attaches  to  the 
property  as  soon  as  it  is  acquired  by  the  mortgagor.  Smith- 
hurst  v.  Edwards,  1  3IcCart.  408;  Gevers  y.  Wright,  3  C.  E. 
Gr.  330,  333;  Pennockv.  Coe,  23  How.  117;  Beall  v.  White, 
94  U.  S.  Rep.  382 ;  Holroyd  v.  Marshall,  10  H.  of  L.  Cas. 
191.  But  this  doctrine  is  founded  on  the  maxim  that  equity 
considers  that  to  be  done  which  ought  to  be  done,  and  is 
applicable  only  where  the  contract  of  the  mortgagor  to  trans- 
fer to  the  mortgagee  the  after-acquired  property  is  such  as, 
under  the  circumstances,  would  be  the  subject  of  a  decree 
for  specific  performance.  That  this  is  the  foundation  and 
qualification  of  the  rule  as  administered  in  courts  of  equity, 
will  appear,  on  an  examination  of  the  cases  above  cited,  and 
especially  by  the  observations  of  Lord  Westbury  in  Holroyd 
V.  Marshall.  In  the  present  case,  the  contract  of  sale  having 
been  disaffirmed,  the  legal  title  to  the  cars  in  controversy  is 
in  the  car  company,  and  a  court  of  equity  will  not  aid  to 
give  eflect  to  the  fraud  of  the  mortgagor  in  procuring  the 
mortgaged  property  where  no  superior  equities  have  inter- 
vened. 
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The  decree  of  the  chancellor,  recognizing  the  rights  of 
the  car  company  as  superior  to  those  of  the  complainant,  is 
consonant  with  principles  of  equity.  But  the  relief  granted 
is,  in  my  judgment,  too  circumscribed.  The  decree  merely 
directs  that  the  complainant  deliver  up  the  said  cars  to  the 
car  company.  The  complainant  obtained  the  possession  of 
the  cars  when  he  was  put  in  possession  of  the  railroad,  in 
January,  1874.  He  has  ever  since  operated  the  road  with 
the  rolling  stock,  including  these  cars,  practically  under  the 
supervision  of  the  court  of  chancery.  In  February,  1876, 
the  car  company  made  a  demand  of  the  complainant  of  the 
return  of  the  cars,  and  on  the  5th  of  February,  1876,  began 
an  action  of  replevin  in  the  supreme  court  of  this  state, 
against  the  complainant  individually,  for  the  recovery  of  the 
same.  Under  the  writ  issued  in  that  suit  the  sheriif  of  Hud- 
son county  seized  the  said  cars  and  held  them  in  his  posses- 
sion until  they  were  redelivered  to  the  complainant,  pursuant 
to  the  ninth  section  of  the  act  concerning  replevin  [Rev. 
p.  972).  The  car  company  was  made  a  party  to  this  suit 
by  the  second  supplemental  bill,  filed  on  the  20th  of  Sep- 
tember, 1876,  and  the  prosecution  of  the  replevin  suit  was 
enjoined. 

Under  the  proof  in  this  case,  the  car  company  would  have 
succeeded  in  its  action  of  replevin,  and  the  damages  recov- 
erable would  have  been  the  value  of  the  property  at  the 
time  of  demand  made,  and  damages  for  its  detention  there- 
after [Frazier  v.  Fredericks,  4  Zah.  162),  and  the  complain- 
ant, after  judgment  paid,  would  be  entitled  to  be  reimbursed 
the  amount  thereof  out  of  the  trust  funds  in  his  hands. 

The  decree  does  not  do  complete  justice  to  the  car  com- 
pany, nor  does  it  give  the  complainant  adequate  indemnity. 
In  substance  it  merely  releases  the  hold  of  the  court  upon 
the  property,  and  directs  the  complainant  to  redeliver  it. 

The  car  company  having  brought  its  action  of  replevin, 

and  the  cars  having  been  redelivered  to  the  defendant  in 

that  suit,  it  is  not  bound  to  accept  a  return  of  its  property 

in  satisfaction  of  its  cause  of  action.     In  replevin,  where  the 

21 
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property  has  been  redelivered  to  the  defendant,  the  plain- 
tiff may  have  its  value  adjudged  to  him  absolutely  as  part 
of  his  damages,  and  the  defendant  cannot  discharge  himself 
from  the  payment  of  such  damages  by  a  return  of  the  prop- 
erty. Meld  V.  Post,  9  Vr.  346.  To  leave  the  litigation  open 
in  the  suit  at  law  with  a  result  that  can  be  foreseen,  is  not 
advisable  at  this  stage  of  this  case.  A  court  of  equity 
always  aims  to  make  its  determination  complete,  if  it  be 
possible.  That  may  be  done  in  this  instance,  within  the 
scope  which  this  litigation  has  been  permitted  to  assume. 
Nor  would  it  be  the  proper  relief  to  remit  the  car  company 
to  the  position  of  the  holder  of  the  bonds  of  the  railroad 
company  to  the  amount  of  the  bonds  deliverable  under  the 
original  contract.  The  bonds  which  the  car  company  should 
have  received  had  then  a  market  value  which  they  probably 
do  not  now  possess.  Having  taken  proper  steps  to  rescind 
the  contract  of  sale  on  justifiable  grounds,  the  legal  result 
of  the  rescission  was  to  revest  the  property  in  the  company, 
with  a  right  to  maintain  an  action  for  its  recovery  in  which 
the  measure  of  redress  was  the  value  of  the  property  at  the 
time  of  the  demand  made  on  the  complainant,  and  damages 
thereafter.  The  court  of  chancery  having  assumed  jurisdic- 
tion of  that  controversy,  should  grant  the  same  measure  of 
relief  as  would  have  been  obtained  in  the  action  at  law.  To 
that  end  the  decree  of  the  chancellor  should  be  modified, 
and  a  decree  made  in  favor  of  the  car  company  for  the  value 
of  the  cars  in  the  complainant's  possession  at  the  time  of 
demand  made  on  him,  at  what  they  were  then  worth,  with 
interest  on  such  valuation,  to  be  ascertained  by  reference  to 
a  master. 

Third  :  The  Lackawanna  Iron  and  Coal  Company  recov- 
ered a  judgment  against  the  New  Jersey  Southern  Railroad 
Company,  on  the  19th  of  January,  1874,  for  damages  and 
costs,  amounting  to  $42,258.68.  Executions  were  issued 
into  all  the  counties  of  the  state  through  which  the  com- 
pany's railroad  extended,  and  levies  were  made  between  the 
20th  and  24th  of  January  upon  the  cars,  engines  and  rolling 
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Stock,  and  personal  property  of  the  railroad  company.  The 
Iron  and  Coal  Company  was  made  a  party  to  this  suit  by 
the  supplemental  bill  filed  on  the  11th  of  May,  1874. 

The  complainant's  mortgage  was  duly  recorded  as  a  mort- 
gage of  real  estate,  soon  after  it  was  executed  and  delivered, 
and  long  before  the  judgment  aforesaid  was  recovered,  but 
was  not  "filed  in  compliance  with  the  act  concerning  chattel 
mortgages  of  March  24th,  1864,  which  makes  every  mort- 
gage or  conveyance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels,  which  shall  not  be  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  mortgaged,  abso- 
lutely void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage,  or  a  copy  thereof,  be  filed  as  is 
directed  by  the  act  {Rev.  p.  709).  The  chancellor  held 
that  the  rolling  stock  of  a  railroad  company,  mortgaged 
with  the  railroad,  is  part  of  the  realty,  and  that  if  such  roll- 
ing stock  be  personal  property,  the  provisions  of  the  ,above- 
mentioned  act  requiring  immediate  delivery  and  continued 
possession  of  the  chattels  mortgaged  or  filing  instead  thereof, 
were  inapplicable  to  such  mortgages.  The  appeal  of  the 
judgment  creditor  denies  the  soundness  of  this  legal  propo- 
sition in  both  its  parts. 

The  complainant's  mortgage,  in  terms,  is  comprehensive 
enough  to  cover  property,  real  and  personal,  in  present  own- 
ership and  afterwards  to  be  acquired,  of  every  kind  and 
description  which  is  susceptible  of  sale  or  mortgage,  either 
at  law  or  in  equity.  But  that  does  not  solve  the  problem 
for  consideration,  which  is,  whether  the  rolling  stock  of  a 
railroad  company  is  such  a  constituent  part  of  its  fealty  as 
that  it  would  pass  under  a  conveyance  or  mortgage  of  its 
road-bed  and  franchises  without  other  words  of  description. 
For  fixtures  which  are  part  of  the  realty,  like  easements,  will 
pass  under  a  conveyance  as  part  of  the  lands  granted  with- 
out additional  words. 
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Where  property  personal  in  its  character  is  subjected  to 
mortgage,  in  connection  with  real  estate,  the  effect  of  the 
mortgage  on  such  personal  property  is  presented  in  three 
aspects :  First,  whether  the  mortgage  attaches  to  after- 
acquired  property;  second,  whether  the  mortgagee  is  entitled 
in  equity  to  restrain  its  sale  under  subsequent  executions ; 
and,  third,  whether  such  property  has  become  a  fixture  so 
as  to  be  part  of  the  realty  itself.  A  failure  to  discriminate 
between  these  difi'erent  aspects  in  which  the  legal  questions 
may  arise,  has  caused  considerable  confusion  in  the  cases. 

The  first  two  of  these  propositions  may  be  regarded  as 
judicially  settled  in  the  afiirmative.  It  has  been  held  quite 
generally  that,  in  equity,  a  mortgage  will  apply  to  after- 
acquired  personal  property  if  apt  words  of  description  be 
contained  therein,  and  that  a  court  of  equity  will,  at  the 
instance  of  the  mortgagee,  enjoin  the  sale  of  such  property 
under  subsequent  executions.  But  these  principles  have 
been  applied,  indiscriminately,  to  property  indisputably  per- 
sonal, such  as  unattached  machinery  in  a  factory,  goods  in 
a  store  and  furniture  in  a  house,  as  well  as  to  the  rolling 
stock  of  a  railroad.  In  Smithhurst  v,  Edwards,  1  McCart. 
408,  the  property  protected  from  sale  under  execution  was 
the  after-acquired  furniture  in  a  hotel.  Decisions  of  this 
class  give  no  support  to  the  proposition  under  consideration. 

To  sustain  the  views  adopted  by  the  chancellor  on  this 
subject,  counsel  relied  greatly  on  the  decisions  of  the  federal 
courts.  An  examination  of  those  cases  will  show  that  the 
point  has  not  been  directly,  or  at  least  finally,  adjudged. 

The  earliest,  and  perhaps  the  leading  case,  is  Coe  v.  Pen- 
nock,  decided  by  Judge  McLean,  as  reported  in  6  Am.  Law 
Beg.  27,  2  Eedf.  Am.  Radio.  Cas.  546,  and  afterwards  in  the 
supreme  court,  and  there  reported  sub  nom.  Pennock  v.  Coe,  23 
How.  117.  In  that  case  the  mortgage,  which  is  set  out  in  23 
How.  126,  expressly  enumerated,  as  part  of  the  property  mort- 
gaged, "  all  the  present  and  future-acquired  property,  *  * 
including  engines,  tenders,  cars,  tools,  machinery,  materials, 
contracts  and  all   other  personal   property."     The  rolling 


2  Stew.]  MARCH  TERM,  1878.  325 

Williamson  v    N.  J.  Southern  R.  R.  Co. 

stock  having  been  levied  on  under  execution,  a  bill  was  filed 
by  the  mortgagees  to  restrain  a  sale.  The  only  question  for 
decision  was,  as  expressed  by  Justice  Nelson  in  the  supreme 
court,  "whether  or  not  the  after-acquired  rolling  stock  of 
the  company  placed  upon  the  road  attaches,  in  equity,  to  the 
mortgage,  if  within  the  description,  from  the  time  it  is  placed 
there,  so  as  to  protect  it  against  the  judgment  creditors  of 
the  railroad  company."  Nothing  else  was  discussed  in  the 
supreme  court,  or  decided  in  either  court,  but  the  validity 
of  a  mortgage  of  after-acquired  property — a  question  in 
nowise  depending  on  the  distinction  between  the  realty  or 
personalty  of  the  property  mortgaged.  The  property  mort- 
gaged being  inadequate  to  pay  the  mortgage  debt,  the 
injunction  was  allowed,  as  it  was  allowed  in  Smithhurst  v. 
Edwards  to  restrain  the  sale  of  furniture,  under  similar  cir- 
cumstances. The  observations  of  Justice  McLean,  so  often 
quoted,  with  respect  to  the  connection  of  the  rolling  stock 
with  the  railroad,  and  the  injury  that  would  result  from  the 
separation  of  the  rolling  stock  from  the  road  and  its  sale 
under  execution,  are  properly  referable  to  the  question  of 
the  propriety  of  interference  by  injunction  to  stay  the  sale; 
just  as  Chancellor  Green,  in  Smithhurst  v.  Edwards,  adverts 
to  the  injury  that  would  result  to  the  rights  of  the  mort- 
gagor and  mortgagee  by  a  sale,  under  execution,  of  furni- 
ture mortgaged,  as  a  reason  for  enjoining  its  sale  under  the 
execution. 

In  Gee  v.  Tide  Water  Canal  Co.,  24  How.  257,  the  property 
levied  on  and  offered  for  sale  was  land  which  was  admitted 
to  be  necessary  to  the  working  of  the  canal.  On  bill  filed 
by  the  company,  the  court  enjoined  the  sale,  on  the  ground 
that  the  property  was  necessary  for  the  operations  of  the 
company's  canal,  and  could  not  be  dissevered  from  the  fran- 
chises without  destroying  its  useful  existence. 

In  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609,  a  railroad 
company  had  divided  its  line  of  railway  into  two  divisions, 
and  had  given  separate  mortgages  on  each  division.  The 
mortgages  each  enumerated  rolling  stock  as  part  of  the 


326  COURT  OF  ERRORS  AND  APPEALS.    [29  Eq. 

Williamson  v.  K.  J.  Southern  E.  R.  Co. 

property  mortgaged.  There  was  also  a  subsequent  mort- 
gage on  the  entire  road,  its  franchises  and  rolling  stock. 
The  court  held  that  the  company  might  assign  particular 
parts  of  its  rolling  stock  used  over  its  whole  line  to  separate 
divisions,  and  mortgage  such  parts  with  the  division  to  which 
it  was  assigned ;  and  that  whether  they  did  so  was  a  ques- 
tion of  intention.  In  the  majority  opinion,  the  question  of 
the  rolling  stock  being  affixed  to  the  realty  was  not  dis- 
cussed, and.  the  decision  was  placed  on  the  language  of  the 
mortgages  as  decisive  of  what  was  intended  to  be  covered 
by  them  under  their  descriptive  words.  The  judges  who 
expressed  opinions  that  the  rolling  stock  was  a  fixture,  dis- 
sented, holding  that  such  rolling  stock,  being  purchased  by 
the  common  funds  of  the  company,  and  fitted  for  use  over 
the  whole  line,  as  a  fixture,  was  attached  to  the  whole  line, 
and  not  to  any  part  or  division  of  it.  The  case  is  recon- 
cilable with  legal  principles  only  on  the  assumption  that  the 
rolling  stock  was  personal  property,  and  was  mortgaged  as 
such. 

In  Railroad  Company  v.  James,  G  Wall.  750,  the  case  rested 
on  a  statute  of  Wisconsin,  which  declared  that  "  all  rolling 
stock  of  any  railroad  company  used  and  employed  in  con- 
nection with  its  railroad  shall  be  and  the  same  is  hereby 
declared  to  be  fixtures."  [R.  S.  Wis.  511,  §  34.)  The  dictum 
of  the  judge  delivering  the  opinion  of  the  court,  who  was 
one  of  the  dissenting  judges  in  Minnesota  Co.  v.  St.  Raul  Co.y 
supra,  that  the  rolling  stock  would  have  been  fixtures  inde- 
pendent of  the  statute,  was  merely  obiter. 

In  Scott  v.  C.  ^.  S.  R.  R.  Co.,  6  Bissel  529,  the  sole  ques- 
tion was,  whether  a  mortgage  made  by  a  railroad  company, 
covering  all  after-acquired  property,  included  after-acquired 
rolling  stock.  The  judge,  after  reviewing  the  cases  in  the 
supreme  court  of  the  United  States,  held  that  it  did,  and 
declared,  in  his  opinion,  that  it  did  not  make  any  difier- 
ence  in  the  result,  whether  the  property  was  real  or 
personal. 


2  Stew.]  xVLARCH  TERM,  1878.  327 

Williamson  v.  N.  J.  Southern  E.  R,  Co. 

In  Farmers  Loan  and  Trust  Co.  v.  St.  Jo.,  ^c.  R.  It.  Co.,  3 
Dillon  412,  the  mortgage  expressly  covered  the  rolling  stock 
and  other  property  appertaining  to  the  railroad.  It  had 
been  recorded  as  a  mortgage  of  lands,  but  not  as  a  chattel 
mortgage  under  the  law  of  Kansas.  The  rolling  stock 
having  been  seized  under  execution,  the  question  was  one 
of  registry.  The  opinion  of  the  court,  by  Justice  Miller,  is 
quite  sliort,  and  holds  that  rolling  stock  and  other  property, 
strictly  and  properly  appurtenant  to  the  road,  is  part  of  the 
road,  and  covered  by  the  mortgage  in  question,  which  in 
terms  embraced  the  rolling  stock,  and  that  it  need  not  be 
recorded  as  a  chattel  mortgage  to  give  it  priority  over  execu- 
tions. Under  the  language  of  the  mortgage  there  could  be 
no  doubt  that  rolling  stock  was  covered  by  it,  and  the  report 
does  not  show  whether  the  registry  was  deemed  sufficient 
on  the  ground  that  the  rolling  stock  was  a  fixture,  or  for  the 
reason  that,  as  chattels,  it  was  such  property  as  not  to  come 
within  the  purview  of  the  Kansas  statute.  At  all  events,  I 
am  not  inclined  to  give  this  case  the  effect  of  a  direct 
decision  of  the  moot  question  of  such  weight  as  to  settle  the 
law  in  the  federal  courts. 

The  cases  cited  from  the  state  courts  are  chiefly  such  as 
decide  that  a  mortgage  of  after-acquired  goods  and  chattels 
is  valid,  or  such  as  hold  that  such  property,  when  mortgaged, 
is  not  liable  to  be  taken  under  certain  kinds  of  process, 
under  rules  of  procedure  peculiar  to  the  practice  in  such 
states.  P.  ^  W.  R.  R.  Co.  v.  Woelpper,  64  Pa.  St.  366,  and 
aivry  V.  P.  ^  T.  W.  R.  R.  Co.,  3  Phila.  R.  173,  are  cases  of 
that  kind.  Where  the  question  has  been  directly  presented, 
whether  the  rolling  stock  of  a  railroad,  included  in  a  mort- 
gage, of  its  road-bed  and  franchises,  is  real  or  personal  prop- 
erty, the  great  weight  of  authority  is  in  favor  of  its  being 
considered  as  personalty.  Stevens  v.  B.  ^  C.  R.  R.  Co.,  31 
Barb.  590  ;  Beardsley  v.  Ontario  Bank,  Id.  619  ;  Bermont  v. 
P.  #  M.  R.  R.  Co.,  47  Id.  104  ;  Randall  v.  Uhvell,  52  N.  Y. 
521 ;  Hoijle  v.  Plattsburgh  R.  R.  Co.,  54  N.  Y.  314  ;  Chicago, 
^^c.  R.  R.  Co.  V.  Howard,  21  Wis.  44 ;    B.  C.  ^  31.  Co.  v.  Gil- 
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more,  37  N.  H.  410 ;  Coe  v.  Columbus  B.  B.  Co.,  10  Ohio  St. 
372 ;  City  of  Dubuque  v.  The  III.  Cent.  B.  B.  Co.,  37  Iowa  56. 
In  this  state  the  point  was  directly  decided  by  the  supreme 
court  in  State  Treasurer  v.  *S^.  ^  E.  B.  B.  Co.,  4  Dutch.  21, 
where  it  was  held  that  the  phrase,  "  road  and  equipments," 
in  a  railroad  charter,  did  not  include  its  rolling  stock ;  and, 
in  the  opinion  of  Chief  Justice  Green,  eugines  and  cars  were 
declared  to  be  no  more  appendages  of  a  railroad  than  wagons 
and  carriages  were  appendages  of  a  highway — both  were 
equally  essential  to  the  enjoyment  of  the  road — neither  con- 
stituted any  part  of  it.  Furthermore,  the  third  section  of 
the  act  of  March  24th,  1869,  which  is  now  the  thirty-eighth 
section  of  the  act  concerning  mortgages  {Bev.  p.  709),  con- 
tains a  plain  legislative  recognition  of  the  rolling  stock  of 
railroads  as  chattels — to  be  considered  as  such  when  covered 
by  mortgage.  And  in  practice  the  engines  and  cars  of  rail- 
road companies  have  frequently  been  seized  under  execution 
and  distrained  for  taxes,  as  personal  property,  without  any 
scruple  as  to  their  liability  to  seizure  and  sale  as  such. 

One  of  the  primary  objects  of  law  is  the  classification  of 
property  and  the  establishment  of  certain  indicia  by  which 
its  ownership  may  be  determined.  For  this  purpose  all 
property  is  by  law  divided  into  two  kinds,  real  and  personal, 
and  the  mode  of  enjoyment  and  methods  of  disposition  arc 
regulated  by  positive  rules  of  law,  which  are  founded  on 
considerations  of  public  policy,  and  established  for  the  pur- 
pose of  determining  the  ownership  of  property  according  to 
its  kind.  The  method  of  transmuting  property,  personal  in 
its  nature,  into  realty,  is  as  fixed  and  established  in  the  law 
as  the  method  of  testamentary  disposition.  Such  property 
does  not  become  realty  by  mere  use  in  connection  with  land. 
The  implements  of  husbandry,  though  used  only  for  agri- 
cultural purposes,  do  not  thereby  become  part  of  the  land. 
Nor  will  such  property  become  realty  by  being  included  in 
a  mortgage  with  lands  any  more  than  lands  will  become 
personalty  by  such  an  association.  The  stock  of  goods  in  a 
store,  or  the  furniture  in  a  hotel,  do  not  become  part  of  the 
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lands,  although  mortgaged  or  conveyed  with  the  premises 
on  which  they  are  situate. 

The  criterion  for  determining  whether  property  ordinarily 
regarded  as  personal  becomes  annexed  to  and  part  of  the 
realty,  is  the  union  of  three  requisites  :  First — Actual  annex- 
ation to  the  realty  or  something  appurtenant  thereto.  Sec- 
ond— Application  to  the  use  or  purpose  to  which  that  part 
of  the  realty  with  which  it  is  connected  is  appropriated. 
Third — The  intention  of  the  party  making  the  annexation 
to  make  a  permanent  accession  to  the  freehold.  Teaff  v. 
Hewitt,  1  Ohio  St.  511.  This  criterion  was  adopted  by  the 
chancellor  in  Qtdmb)/  v.  Manhattan  Cloth  Co.,  9  C  E.  Gr. 
260,  and  by  this  court  in  Blanche  v.  Rogers,  11  Id.  564,  and 
by  the  court  of  appeals  of  New  York  in  McRea  v.  Central 
Nat.  Bank,  66  N.  Y.  489. 

Whether  a  chattel  is  a  fixture  or  not  depends  upon  the 
facts.  The  mere  intention  of  the  parties  to  make  it  part  of 
the  freehold  does  not  make  it  a  fixture.  To  accomplish  that 
result  there  must  be  an  actual  annexation  to  the  freehold, 
though  the  strength  of  the  union  is  not  material  if  in  fact  it 
be  annexed.  The  intent  of  the  party  affixing  it  is  only 
important  on  the  question  whether  he  intended  to  make 
the  chattel  so  annexed  a  temporary  or  a  permanent  acces- 
sion to  the  freehold.  Rogers  v.  Brokaw,  10  C.  E.  Gr.  497 ; 
S.  C.  sub  nom.  Blanche  v.  Rogers,  supra.  Cases  of  what  is 
called  constructive  annexation  are  only  apparent  exceptions 
to  this  rule.  The  instances  of  constructive  annexation  such 
as  the  keys,  doors  and  windows  of  a  house  removed  for  a 
temporary  purpose,  a  millstone  taken  out  of  the  mill  to  be 
picked,  and  saws  and  leather  belting  taken  out  to  be 
repaired  or  laid  aside  for  future  use,  and  the  like,  are  all 
cases  where  the  chattel,  by  actual  annexation,  was  once  part 
of  the  realty  and  had  been  detached  for  temporary  purposes 
without  the  intent  to  sever  it  from  the  freehold.  Having 
once  been  part  of  the  realty,  removal  temporarily  without 
intent  to  sever  permanently  does  not  reconvert  the  chattel 
'  into   personalty,    and    destroy   its    character   as   a   fixture. 
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Ewell  on  Fixtures  43.  This  is  all  that  is  meant  by  construc- 
tive annexation.  Cases  of  this  description  do  not  militate 
against  the  rule  that  actual  annexation  is  the  condition 
under  which  a  chattel  in  the  first  instance  becomes  part  of 
the  realty;  and  while  the  degree  of  annexation  is  unim- 
portant, it  will  be  found  that  the  attachment  to  the  realty  is 
invariably  such  as  to  give  a  fixedness  in  location  or  localiza- 
tion in  use. 

The  illustrations  of  doves  in  a  cote,  deer  in  a  park,  and 
fishes  in  a  pond,  are  entirely  inapplicable  to  the  present  sub- 
ject. They  go  with  the  inheritance  for  special  and  peculiar 
reasons.  In  Amos  ^  Ferrard  on  Fixtures,  they  are  classified 
under  the  head  of  heir-looms,  a  class  of  property  entirely 
distinct  from  fixtures.  A.  4"  F.  on  Fixtures  168.  Sir 
Edward  Coke  assigns  them  to  go  with  the  inheritance, 
because  they  are  animals  ferce  naturce,  "  and  could  not  be 
gotten  without  industry,  as  by  nets  and  other  engines."  Co. 
Lit.  8(2.  This  is  the  true  foundation  of  the  common  law 
rule,  for  "Wentworth  saith  that  "  young  pigeons,  being  in 
the  dove-house,  not  able  to  fly  out,  go  to  the  executor ;  yet 
their  dams,  the  old  ones,  shall  go  to  the  heir  with  the  dove- 
house"  (Went.  Off.  Ex.  143);  and  fishes  confined  in  a  trunk 
or  the  like  go  to  the  executor.  Co.  Lit.  8a.  In  Paulet  v. 
Gray,  fishes  in  a  pond  were  adjudged  to  belong  to  the  heir, 
for  the  reason  that  "they  are  as  profits  of  the  freehold  which 
the  executor  shall  not  have,  but  the  heir,  or  he  who  hath  the 
water."  Cro.  Eliz.  372.  No  analogy  exists  between  these 
animals  and  machinery,  such  as  engines  and  cars,  by  which 
the  legal  status  of  the  one  can  be  deduced  from  that  of  the 
other. 

The  criterion  above  stated  of  actual  annexation  to  the 
freehold,  as  a  rule  for  determining  when  chattels  become 
part  of  the  realty,  is  as  well  settled  in  this  state  as  any  other 
rule  of  property.  Exceptions  founded  on  fanciful  and 
groundless  distinctions  only  tend  to  produce  uncertainty 
and  confusion  in  the  rules  of  property,  which  should  be  per- 
manent and  uniform.  "  The  general  importance  of  the  rule," 
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says  Judge  Cowan,  "which  goes  upon  corporal  annexation, is 
so  great  that  more  evil  will  result  from  frittering  it  away  by 
exceptions  than  can  arise  from  the  hardship  of  adhering  to 
it  in  particular  cases."     Walker  v.  Sherman,  20  Wejid.  656. 

Tested  by  the  foregoing  criterion,  it  is  manifest  that  the 
rolling  stock  of  a  railroad  must  be  regarded  as  chattels 
which  have  not  lost  their  distinctive  character  as  personalty 
by  being  affixed  to  and  incorporated  with  the  realty.  It  is 
true  that  engines  and  cars  are  adapted  to  move  on  the  track 
of  the  railroad,  and  are  necessary  to  transact  the  business 
for  which  the  railroad  was  designed.  But  unattached 
machinery  in  a  factory,  the  implements  of  husbandry  on  a 
farm,  and  furniture  in  a  hotel,  are  similarly  adapted  for  use 
in  the  factory,  on  the  farm,  or  in  the  hotel,  and  are  equally 
essential  to  the  profitable  prosecution  of  the  business  in 
which  they  are  employed.  When  regard  is  had  to  the  fun- 
damental and  necessary  condition  under  which  the  law  per- 
mits chattels  to  become  part  of  the  realty,  engines  and  cars 
and  the  rolling  stock  of  a  railroad  utterly  fail  to  answer  the 
requirement  of  the  law.  Cars  which  left  Jersey  City  this 
morning,  before  the  close  of  the  succeeding  week  will  be 
found  scattered  over  the  west  or  on  the  Pacific  coast,  their 
places  in  transportation  through  this  state  being  supplied 
by  cars  gathered  from  the  railroads  of  other  companies, 
many  of  which  are  located  in  other  states.  The  suggestion 
that  each  one  of  these  cars  carries  with  it  the  attribute  of 
realty  in  its  journey  through  other  states,  (jr  even  over  other 
railroads  in  this  state,  will  show  the  incongruity  of  denomi- 
nating that  a  fixture  which,  in  its  ordinary  use,  travels  over 
other  railroads,  and  is  connected  with  the  railroad  of  its 
owner  in  no  other  way  than  in  its  useful  employment  in 
the  business  in  which  the  company  is  engaged.  In  Randall 
V.  Elwell,  supra,  Judge  Grover  says :  "  I  think  no  one 
would  claim  that  a  car  of  the  New  York  Central  which,  in 
the  course  of  business,  had  been  run  to  Chicago,  was  part 
of  its  real  estate  while  there;  and,  if  not  such,  I  can  dis- 
cover no  principle  upon  which  the  cliaracter  of  the  property 
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should  be  changed  when  it  reaches  the  Central  track  on  its 
return  trip  to  New  York."  After  an  examination  of  all  the 
cases  on  the  subject,  Mr.  Ewell  declares  it  to  be  the  better 
opinion,  and  one  supported  by  the  weight  of  authority,  that 
the  rolling  stock  of  a  railroad  is  simply  personalty,  and  not 
a  fixture.     JEwell  on  Fixtures  39. 

Having  reached  the  conclusion  that  the  rolling  stock  of  a 
railroad  is  personal  property,  the  next  inquiry  will  be, 
whether  a  mortgage  of  such  property  is  within  the  provi- 
sions of  the  statute  requiring  such  mortgages  to  be  filed. 

In  this  state  the  legislative  policy  is  to  require  the  registry 
or  filing  of  mortgages  of  all  property  which  is  visible  and 
tangible,  and  to  postpone  the  lien  of  every  mortgage  not 
registered  or  filed  as  prescribed  by  law,  to  the  claims  of 
third  persons,  the  creditors  of  the  mortgagor  and  subse- 
quent bona  jide  purchasers  or  mortgagees.  This  is  apparent 
from  an  inspection  of  the  statute  {Rev.  pp.  705-9).  The 
seventeenth  and  twenty-seventh  sections  provide  for  the 
registration  of  mortgages  of  lands,  tenements  and  heredita- 
ments; the  thirty-ninth  and  fortieth  provide  for  the  registry 
or  filing  of  mortgages  of  goods  and  chattels.  The  language 
of  the  sections  relating  to  chattel  mortgages  is  too  clear  to 
permit  a  doubt  as  to  the  legislative  meaning.  Its  language 
is  :  "  Every  mortgage  or  conveyance  intended  to  operate  as 
a  mortgage  of  goods  and  chattels,  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession,  shall  be,"  &c.  Giving  the  words  of 
this  statute  their  primary  and  legal  signification,  which  is 
the  cardinal  rule  for  the  construction  of  statutes,  this  sec- 
tion must  be  construed  to  apply  to  all  mortgages  of  prop- 
erty such  as  is  comprised  under  the  description  of  "  goods 
and  chattels,"  as  distinguished  from  lands.  Such  a  construc- 
tion was  made  of  the  statute  of  New  York,  which,  in  this 
respect,  is  in  the  same  words  as  our  act;  and  the  act  was 
held  applicable  to  mortgages  of  the  rolling  stock  of  a  rail- 
road in  connection  with  its  lands.  Stevens  v.  B.  and  N.  Y.  R 
R.  Co.,  31  Barb.  590;    Bement  v.  P.  and  M.  R.  R.  Co.,  47 
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Barb.  104;  Roi/le  v.  P.  and  M.  R.  R.  Co.,  54  N.  Y.  314.  The 
court  cannot  interpolate  any  qualification  of  the  plain  lan- 
guage of  the  statute  upon  any  supposed  inconvenience 
arising  from  its  application  to  any  particular  class  of  prop- 
erty which  is  within  the  operative  words  of  the  act.  That 
should  be  left  to  legislative  action,  as  it  was  by  the  courts 
of  j^ew  York.  The  question  there  has  been  set  at  rest  by 
a  statute  excepting  out  of  the  operation  of  the  chattel  mort- 
gage act  mortgages  by  railroad  companies  on  real  and  per- 
sonal property  which  have  been  recorded  as  mortgages  of 
real  estate.     N.  Y.  St.  1868,  ch.  779. 

In  this  state  an  act  was  passed  in  1876,  relating  to  the 
registry  of  mortgages  given  by  certain  corporations,  provid- 
ing that  nothing  in  any  of  the  laws  of  this  state  shall  be  held 
to  require  the  filing  of  record  of  any  mortgage  given  by  any 
such  corporation  conveying  the  franchises,  and  including 
chattels  then  or  thereafter  to  be  possessed  and  acquired,  if 
such  mortgage  shall  be  duly  lodged  for-  registry  as  a  convey- 
ance of  real  estate.  (P.  L.  1876,  p.  307,  §  4.)  The  legal 
construction  of  the  act  we  need  not  now  consider. 

The  rights  of  the  iron  and  coal  company  in  the  property 
in  controversy  were  fixed  and  became  vested  rights  in  Jan- 
uary, 1874,  when  the  levy  was  made  under  the  executions. 
By  the  act  concerning  executions,  the  property  was  bound 
by  the  execution  from  the  time  of  delivery  to  the  sheriff', 
and  upon  levy  made,  title  under  the  execution  would  be 
good,  even  as  against  subsequent  bona  fide  purchasers  {Rev. 
p.  392,  §§  18,  20).  By  force  of  the  last-mentioned  act,  and 
the  act  concerning  chattel  mortgages,  as  it  then  stood,  the 
iron  and  coal  company,  upon  the  levy  being  made,  acquired 
a  right  in  the  property  seized  under  its  execution  superior 
to  that  of  the  complainant  under  his  mortgage.  That  right 
of  priority,  being  a  vested  right,  was  not  divested  by  the  act 
of  1876. 

The  general  rule  is,  that  all  statutes  shall  have  a  prospect- 
ive eftect  only.  "  Words  in  a  statute,"  says  Justice  Paterson, 
"  ought  not  to  have  a  restrospective  operation,  unless  they 
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are  so  clear,  strong  and  imperative  that  no  other  meaning 
can  be  annexed  to  them,  or  unless  the  intention  of  the  legis- 
lature cannot  otherwise  be  satisfied.  This  rule  ought 
especially  to  be  adhered  to  when  such  a  construction  will 
alter  the  pre-existing  situation  of  the  parties  or  will  affect 
their  antecedent  rights,  services  or  remuneration,  which  is 
so  obviously  improper  that  nothing  ought  to  uphold  and 
vindicate  the  interpretation  but  the  unequivocal  and  inflex- 
ible import  of  the  terms,  and  the  manifest  intention  of  the 
legislature.  United  States  v.  Heth,  3  Cranch  399-413.  This 
rule  of  construction  has  been  repeatedly  enunciated  and 
enforced  by  the  courts  of  this  state.  Den  v.  Van  Riper,  1 
Harr.  7 ;  Jones  v.  Morris  Aqueduct  Co.,  7  Vr.  206 ;  City  of 
Elizabeth  v.  Hill,  10  Vr.  556. 

The  protection  of  vested  rights  in  property  from  being 
destroyed  or  impaired  by  after-legislation,  has  been  placed 
on  firmer  grounds  in  this  state.  By  the  third  section  of  the 
act  relating  to  statutes,  it  is  declared  that  the  repeal  of  any 
statutory  provision  "  shall  not  affect  or  impair  any  act  done 
or  right  vested  or  accrued  *  *  before  such  repeal  shall 
take  effect ;  but  every  such  act  done,  or  right  vested  or 
accrued,  *  *  shall  remain  in  full  force  and  effect  to  all 
intents  and  purposes  as  if  such  statutory  provision,  so 
repealed,  had  remained  in  force."  [Rev.  p.  1120,  §  3.)  This 
statute  is  only  declarative  of  the  law  as  judicially  pronounced 
in  Hunt  v.  Gulick,  reported  in  4  Hal.  205. 

Indeed,  a  right  partaking  of  the  nature  of  property,  such 
as  became  vested  in  the  Iron  and  Coal  Company  upon  the 
levy  of  its  execution,  is  clearly  within  the  principle  of  the 
constitutional  provision  which  protects  private  property  from 
legislative  action,  and  forbids  its  being  taken  without  com- 
pensation for  either  public  or  private  purposes.  This  con- 
stitutional protection  is  thrown  around  property  of  every 
kind  and  description,  and  is  not  restricted  to  any  particular 
mode  of  taking.  A  partial  destruction  or  diminution  in 
value  is  a  taking  within  the  meaning  of  the  constitutional 
provision.     Glover  v.  Poioell,  2  Stock.  212 ;  Hale  v.  Lawrence^ 
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1  Zab.  248,  714 ;  Trenton  Water  Power  Co.  v.  Baff,  7  Vr.  335. 
K  the  levy  had  been  upon  lands,  instead  of  goods  and  chat- 
tels, a  subsequent  act  of  the  legislature  depriving  the  plain- 
tiff in  execution  of  his  lien  thereon,  or  impairing  the  value 
of  his  priority  by  substituting  a  subsequent  encumbrancer 
in  his  place,  would  be  so  plainly  an  invasion  of  his  right  in 
the  property  as  to  be  undeniably  within  the  constitutional 
prohibition.  If  it  might  be  done  after  the  lien  of  the  judg- 
ment attached,  it  would  be  equally  competent  for  the  legis- 
lature to  do  so  after  the  title  had  actually  passed  by  a  sale 
and  conveyance  under  the  execution.  The  same  principle 
must  be  applied  to  a  levy  on  goods  and  chattels. 

Nor  is  the  form  of  the  legislative  change  in  the  law  a 
matter  of  any  consequence.  Whether  it  be  in  the  shape  of 
a  legislative  construction  of  a  pre-existing  statute,  or  a  posi- 
tive enactment  retrospective  in  terms,  the  substance  of  the 
thing  only  will  be  regarded.  What  may  not  be  done 
directly  in  one  way,  cannot  be  done  by  indirection  in  the 
other  way. 

The  act  of  1876  itself  does  not  necessarily  require  a 
retrospective  construction,  and  therefore  will  not  be  allowed 
that  effect;  and  if  the  language  used  required  such  a  con- 
struction, it  could  not  be  effective  to  deprive  a  party  of 
prior  vested  rights  acquired  under  the  levy. 

Another  point  made  on  the  argument  was,  that  even  if 
the  rolling  stock  of  a  railroad  be  goods  and  chattels,  and  a 
mortgage  thereof  be  required  to  be  registered  or  filed  by 
the  chattel  mortgage  act,  the  complainant  having  taken 
actual  possession  of  such  property  before  the  judgment  of 
the  Lackawanna  Iron  and  Coal  Company  was  recovered, 
the  complainant's  mortgage  is  entitled  to  priority  over  the 
judgment.  The  mortgage  was  made  on  the  14th  of  Sep- 
tember, 1869,  and  possession  of  the  rolling  stock  was  not 
taken  by  the  mortgagee  until  January  1st,  1874.  The 
mortgage  was  not  accompanied  by  an  immediate  delivery 
of  the  property  mortgaged,  but  possession  was  taken  before 
the  judgment  was  recovered. 
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There  is  a  distinction  made  in  the  statute  between  the 
creditors  of  the  mortgagor  and  subsequent  purchasers  or 
mortgagees,  with  respect  to  the  avoidance  of  the  mortgage 
for  neglect  to  file  the  same,  or  to  take  immediate  possession. 
Purchasers  or  mortgagees,  in  order  to  take  advantage  of 
the  failure  of  another  mortgagee  of  chattels  to  comply  with 
the  statute,  must  be  subsequent  purchasers  or  mortgagees, 
taking  their  title  under  the  mortgagor  in  good  faith.  A 
purchaser  or  mortgagee  acquiring  his  rights  with  notice  of 
the  existence  of  the  antecedent  mortgage,  does  not  obtain 
his  title  in  good  faith.  Consequently  possession  taken  of 
the  mortgaged  property  under  a  prior  chattel  mortgage, 
however  long  postponed,  will  give  it  priority  over  a  subse- 
quent purchase  or  mortgage,  if  possession  be  taken  in  fact 
before  such  subsequent  sale  or  mortgage  was  made.  But 
no  such  qualifications  apply  as  against  the  creditors  of  the 
mortgagor.  Their  rights  may  have  accrued  prior  or  subse- 
quent to  the  mortgage,  and  yet  they  will  be  entitled  to  the 
benefit  of  the  statute.  Knowledge  of  the  existence  of  a 
chattel  mortgage  executed  by  the  debtor  will  not  preclude 
a  creditor  from  availing  himself  of  the  objection  that  the 
mortgage  is  void  because  it  was  not  accompanied  by  imme- 
diate delivery  of  the  things  mortgaged,  followed  by  an 
actual  and  continued  change  of  possession.  Thomas  on 
Mortgages,  505;  Farmers  Loan  and  Trust  Co.  v.  IJendrichson, 
25  Barb.  485;  Stevens  v.  Buffalo  and  N.  Y.  Ji.  B.  Co.,  31 
Barb.  590;  Thompson  v.  Van  Vechten,  27  iV.  Y.  568.  The 
distinction  between  creditors  and  subsequent  purchasers  or 
mortgagees  in  this  respect  was  recognized  in  the  opinion  of 
this  court  in  National  Bank  of  Metropolis  v.  Sprague,  6  C  JE. 
Gr.  530.  The  chancellor's  construction  of  the  statute  hold- 
ing that  possession  of  the  chattels  mortgaged,  taken  before 
judgment  recovered,  will  not  give  validity  to  the  mortgage 
as  against  the  execution  creditor,  if  the  mortgage  was  not 
filed  according  to  the  provisions  of  the  act,  and  there  was 
not  an  immediate  delivery  and  continued  change  of  posses- 
sion of  the  things  mortgaged,  was  correct. 
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Upon  a  careful  consideration  of  the  subject,  I  am  con- 
strained to  dissent  from  the  views  of  the  chancellor  in  hold- 
ing the  rolling  stock  of  a  railroad  to  be  part  of  the  realty, 
and  that  the  complainant's  mortgage,  so  far  as  it  covered 
such  property,  was  not  within  the  provisions  of  the  act  con- 
cerning chattel  mortgages,  as  the  act  stood  when  the  rights 
of  these  parties  became  fixed.  In  my  judgment,  property 
of  that  kind  must,  under  the  law  as  established  in  this  state, 
be  regarded  as  goods  and  chattels,  and  a  mortgage  thereon 
be  subject  to  the  provisions  of  the  act  relating  to  mortgages 
of  property  of  that  description.  The  complainant's  mort- 
gage, so  far  as  concerns  the  rolling-stock  and  other  personal 
property  subject  to  it,  must  be  postponed  to  the  judgment 
of  the  Lackawanna  Coal  and  Iron  Company. 

The  decree  appealed  from  should  be  modified  to  conform 
to  this  opinion,  and  to  that  end  must  be  reversed,  and  the 
record  remitted  to  the  court  of  chancery,  with  directions 
accordingly. 

The  Lehigh  Car  Company  and  the  Lackawanna  Iron  and 
Coal  Company  having  succeeded  on  their  appeals,  are 
entitled  to  costs  in  this  court.  Both  parties  having  appealed 
from  that  part  of  the  decree  that  related  to  the  claim  of 
Berthoud  &  Co.,  and  neither  succeeding  on  the  appeal,  the 
affirmance  in  that  respect  is  without  costs.  The  costs  of  the 
complainant  in  this  court  to  be  considered  as  costs  in  the 
cause,  payable  out  of  the  proceeds  of  the  sale  of  the  property 
generally. 

Decree  unanimously  reversed. 
22 
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Daniel  Sanborn  and  Tunis  C.  Stryker,  appellants, 

and 
William  M.  Adair  and  others,  respondeD.tfl. 

1.  a  deed  recorded  after  fifteen  days  is  notice  to  purchasei-s,  mort- 
gagees and  judgment  creditors  subsequent  to  such  record. 

2.  A  deed  not  recorded  in  fifteen  days  is  void  as  to  a  subsequent 
deed  for  a  valuable  consideration,  without  notice,  and  cannot  regain 
its  priority  by  being  placed  on  record  before  such  subsequent  deed  is 
recorded. 

3.  Such  subsequent  deed  cannot  lose  its  priority  over  the  earlier 
deed  by  not  being  put  on  record,  but  is,  in  its  turn,  if  not  recorded  in 
fifteen  days,  subject  to  be  postponed  to  a  later  deed  taken,  without 
notice,  for  valuable  consideration. 

4.  The  complainants'  bill,  alleging  that  the  grantee  in  the  deed 
second  in  date  took  his  conveyance  with  an  express  agreement  to 
assume  the  payment  of  the  judgment  in  question,  and  that  allegation 
not  being  denied  in  the  defendant's  answer,  it  must  be  taken  as 
admitted  against  him,  and  the  premises  conveyed  to  such  grantee  held 
primarily  liable  for  the  payment  of  said  judgment. 


On  appeal  from  an  opinion  of  the  chancellor,  reported  in 
Sanborn  v.  Adair,  12  C.  E.  Gr.  425. 

Mr.  Clark,  for  appellants. 

Mr.  Magie,  for  respondent  Rarick. 

Van  Syckel,  J. 

On  the  18th  day  of  September,  1868,  one  Adair  recovered 
a  judgment  in  the  Somerset  circuit  court  against  James 
Kinsey  and  Jacob  L.  Sutphen.  At  the  time  the  judgment 
was  rendered  Sutphen  owned  in  fee  a  tract  of  land  lying  in 
Somerset  county.  On  the  20th  of  February,  1869,  Sutphen 
conveyed  to  one  Hartwell  a  portion  of  this  tract,  by  deed  of 
that  date,  acknowledged  March  11th,  1869,  and  recorded 
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April  2d,  1869.  By  deed  dated  March  31st,  1869,  Sutphen 
conveyed  the  remaining  portion  of  said  tract  of  land  to  one 
Barcalow,  which  deed  was  acknowledged  the  same  day,  and 
recorded  May  12th,  1869.  Hartwell  subsequently  conveyed 
to  Sanborn  and  Stryker,  and  Barcalow  conveyed  to  Rarick. 
Execution  was  issued  upon  the  Adair  judgment  and  levied 
upon  the  whole  tract,  and  the  question  now  is,  whether 
the  portion  sold  to  Hartwell,  or  that  conveyed  to  Barcalow, 
is  to  be  primarily  liable  for  the  payment  of  the  judgment. 
The  Hartwell  deed  was  executed  before  the  Barcalow  deed, 
but  was  not  recorded  within  fifteen  days,  although  it  was 
recorded  before  the  Barcalow  deed  was  recorded. 

The  registry  act  of  1799  for  deeds  was  precisely  like  the 
act  now  in  force,  except  that  it  required  a  deed  to  be 
recorded  in  six  months  instead  of  fifteen  days  [Pat  399). 
It  provides  that  every  deed  or  conveyance  of  lands  which 
should  be  made  or  executed  on  or  after  the  1st  day  of  Jan- 
uary, 1800,  should  be  void  and  of  no  efiect  against  a  subse- 
quent bo7ia  fide  purchaser  or  mortgagee  for  a  valuable  con- 
sideration, not  having  notice  thereof,  unless  acknowledged 
or  proved  and  certified  as  thereby  directed,  and  lodged  for 
record  within  six  months  with  the  clerk  of  the  common 
pleas  of  the  county. 

A  doubt  having  arisen  whether  a  deed,  made  after  the 
year  1800,  could  be  recorded  after  the  expiration  of  six 
months,  on  the  26th  of  November,  1801,  a  supplement  was 
passed  which  authorized  all  deeds  to  be  recorded,  and  pro- 
vided that  every  deed  or  conveyance  of  lands  made  and 
executed  on  or  since  the  1st  day  of  January,  1800,  and  prior  to 
the  passing  of  this  act,  should  be  void  and  of  no  effect  against 
a  subsequent  bona  fide  purchaser  for  a  valuable  consideration, 
not  having  notice  thereof,  unless  recorded  within  six  months 
after  the  passing  of  that  act,  and  also  prior  to  the  recording 
of  any  other  deed  or  conveyance  for  tlie  same  premises,  but 
that  such  deed  should  be  valid  between  the  parties. 

A  second  section  enacted,  that  when  deeds  or  conveyances 
shall  be  lodged  with  the  clerk,  or  recorded  in  his  office,  after 
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six  months  from  the  execution  of  the  same,  such  deed  or 
conveyance  shall  not  operate  against  a  bona  fide  purchaser 
for  a  valuable  consideration,  not  having  notice  thereof, 
whose  deed  or  conveyance  for  the  same  lands  shall  be  pre- 
viously lodged  with  the  said  clerk  or  recorded. 

The  case  of  Den  v.  Hichman,  1  Gr.  43,  was  controlled  by 
the  supplement  of  1801,  and  the  fourth  and  fifth  resolutions 
of  the  court  in  that  case  depended  upon  the  peculiar  lan- 
guage of  that  statute.  According  to  those  resolutions,  a 
deed  not  recorded  within  six  months  lost  its  priority  over  a 
subsequent  deed  recorded  before  it,  but  maintained  its 
priority  over  such  subsequent  deed,  provided  it  was  recorded 
before  such  subsequent  deed  was  recorded. 

The  act  of  1820  repealed  the  act  of  1801,  which  clearly 
supported  the  resolutions  in  Dm  v.  Richman,  and  re-enacted 
the  act  of  1799,  substituting  fifteen  days  for  six  months. 
This  act  provides  that  a  deed  shall  be  void  and  of  no  efiect 
against  a  subsequent  judgment  creditor  or  bona  fide  pur- 
chaser or  mortgagee  for  valuable  consideration,  not  having 
notice  thereof,  unless  such  deed  is  recorded  or  lodged  for 
that  purpose  within  fifteen  days. 

With  this  history  of  the  legislation  on  this  subject  in  view^, 
it  is  apparent  that,  as  our  law  now  stands,  a  deed  not 
recorded  in  fifteen  days  loses  its  priority  over  one  taken 
subsequently  without  notice.  The  statute  fixes  the  status 
of  the  subsequent  deed,  and  establishes  its  priority ;  priority 
cannot  be  regained  by  the  earlier  deed  by  being  recorded 
before  the  subsequent  deed  is  recorded.  The  law  says  that 
by  failure  to  have  it  recorded  in  fifteen  days,  it  shall  be  void 
and  of  no  efiect  against  the  subsequent  deed  or  judgment  or 
mortgage,  and  in  that  position  it  must  remain.  The  simple 
act  of  omission  on  the  part  of  the  grantee  to  have  it 
recorded  within  fifteen  days,  is  declared  by  the  statute  to 
make  it  void  against  such  subsequent  deed,  judgment  or 
mortgage.  The  failure  to  incorporate  the  second  section  of 
the  act  of  1801  into  the  act  of  1820,  manifests  a  clear  inten- 
tion to  change  the  rule  which  permitted  the  earlier  deed  to 
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retain  its  priority  by  getting  upon  record,  after  the  expira- 
tion of  fifteen  days,  before  tbe  recording  of  the  later  deed. 
In  Coleman  v.  Barklew,  3  Dutch.  357,  judgment  was  recov- 
ered after  the  deed  was  given,  but  before  it  was  recorded ; 
the  chief  justice  said,  that  by  the  terms  of  the  statute,  the 
deed,  not  having  been  recorded  within  fifteen  days  from  its 
delivery,  was  void  and  of  no  efiect  against  the  lien  of  the 
judgment. 

Mr.  Grifiith,  in  his  Law  Register  (vol.  4,  p.  1203),  says  that 
deeds,  if  recorded  within  fifteen  days,  are  not  affected  by  a 
subsequent  conveyance  or  mortgage  or  judgment  recorded 
within  that  time,  without  stating  whether  a  deed,  if  not 
recorded  in  fifteen  days,  loses  its  priority  over  one  subse- 
quently taken  for  value  without  notice,  and  recorded  after 
the  first  deed  is  recorded  after  the  expiration  of  fifteen  days. 
He  adds,  that  a  mortgage  takes  effect  against  a  subsequent 
purchaser,  mortgagee  or  judgment  creditor  only  by  being 
recorded  before  the  subsequent  judgment,  deed  or  mort- 
gage is  entered  or  recorded ;  as  between  themselves,  mort- 
gages take  priority  merely  by  prior  registry. 

By  the  terms  of  the  act  of  June  5th,  1820,  a  deed  not 
recorded  in  fifteen  days  is  made  absolutely  void  as  to  one 
subsequently  taken  without  notice;  the  single  condition 
upon  which  it  is  to  be  postponed  is  a  failure  to  record  it  in 
fifteen  days,  while,  a  mortgage  is  declared  to  be  void  against 
a  subsequent  deed,  unless  it  is  recorded  before  the  subse- 
quent deed  is  recorded.  Priority  of  registry  maintains  pri- 
ority of  hen  as  to  mortgages,  but,  as  to  deeds,  the  rule  is 
different,  where  the  deed  is  not  recorded  within  the  statu- 
tory time. 

The  contrary  interpretation  would  interpolate  in  the  act 
the  words  "unless  it  is  recorded  before  the  subsequent  deed 
is  recorded."  These  words,  which  had  been  incorporated 
in  the  supplement  of  1801,  were  dropped  out  when  the  act 
of  1820  was  framed,  and  it  would,  therefore,  violate  every 
rule  of  construction  to  give  our  statute  the  same  effect  as  if 
it  still  contained  them.     Cases  which  go  upon  the  priority 
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of  registry  are  under  registry  acts  where  no  time  is  limited 
for  recording. 

The  act  to  register  mortgages  passed  June  7th,  1799 
[Pat.  402),  provided  that  a  mortgage  should  be  void  and 
of  no  effect  against  a  subsequent  mortgagee  or  purchaser 
for  value,  without  notice,  unless  such  mortgage  should  be 
recorded  within  thirty  days.  Under  this  act,  it  was  held 
by  Chancellor  Williamson  and  Justice  Ford,  in  Plume  v. 
Bone,  1  Gr.  63,  that  a  mortgage  might  be  recorded  after 
the  expiration  of  the  thirty  days,  and  that  it  would  have 
priority  over  a  subsequent  mortgage  taken  after  such 
registry;  and  in  Den  v.  Boberts,  1  South.  317,  where  both 
mortgages  were  recorded  within  thirty  days,  but  the  later 
mortgage  was  first  on  record,  it  was  held  that,  by  the  fifth 
section  of  the  act  of  1799,  the  instrument  first  recorded  had 
priority.  But  no  case  under  the  act  of  1799  has  held  that 
if  a  mortgage  was  not  recorded  within  thirty  days,  and 
after  that  time  a  subsequent  mortgage  was  taken  without 
notice,  the  first  mortgage  could  retain  its  priority  by  being 
recorded  before  the  subsequent  mortgage  was  recorded. 

That  such  was  not  understood  to  be  the  true  interpreta- 
tion of  the  act  of  1799,  respecting  mortgages,  is  manifest 
from  the  fact  that  the  thirtj^-day  clause  was  dropped  out, 
and  the  act  of  1820  passed,  expressly  providing  that  priority 
of  registration  should  govern. 

Thus  it  will  be  seen  that  the  present  act  with  regard  to 
mortgages  is  substantially  like  the  second  section  of  the 
supplement  of  1801  respecting  deeds,  so  far  as  it  gives  pri- 
ority of  registration  controlling  effect;  and  the  tenth  section 
of  the  act  of  1799  concerning  mortgages,  is  like  the  present 
act  in  regard  to  deeds,  except  as  to  the  limit  of  time,  it 
being  thirty  days  in  the  former  and  fifteen  in  the  latter. 

The  fact  that  the  express  words  in  the  supplement  of 
1801,  concerning  deeds,  giving  priority  according  to  regis- 
tration, were  dropped  out  of  the  act  of  1820,  is  conclusivo 
that  the  legislature  intended  to  change  the  rule. 
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As  I  construe  our  existing  registry  law,  the  following 
rules  are  established : 

First — A  deed  recorded  after  fifteen  days  is  notice  to  pur- 
chasers, mortgagees  and  judgment  creditors,  subsequent  to 
such  record. 

Second — A  deed  not  recorded  in  fifteen  days  is  void  as  to 
a  subsequent  deed  for  a  valuable  consideration,  without 
notice,  and  cannot  regain  its  priority  by  being  placed  on 
record  before  such  subsequent  deed  is  recorded. 

Third — Such  subsequent  deed  cannot  lose  its  priority 
over  the  earlier  deed  by  not  being  put  on  record,  but  is  in 
its  turn,  if  not  recorded  in  fifteen  days,  subject  to  be  post- 
poned to  a  later  deed  taken  without  notice. 

This  is  the  construction  given  by  the  court  of  appeals  in 
DeCourcey  v.  Collins,  6  C.  E.  Gr.  357,  to  similar  language 
in  the  chattel  mortgage  act.  It  was  held  there  that  a  first 
chattel  mortgage,  unregistered,  is  absolutely  void  against  a 
second  mortgage  taken  in  good  faith;  and  such  second 
mortgage  need  not  be  recorded  at  all,  to  give  it  priority  over 
such  first  mortgage. 

The  same  interpretation  has  been  given  by  the  supreme 
court  of  the  United  States  to  the  registry  act  of  Ohio,  which 
declares  that  a  deed  not  recorded  within  six  months  shall 
be  deemed  fraudulent  against  any  subsequent  bona  fide  pur- 
chaser for  value  without  notice.  Justice  Trimble,  in  deliv- 
ering the  opinion  of  the  court  in  Steele's  lessee  v.  Spencer,  1 
Pet.  552,  says :  "  The  plaintifl's  deed  not  being  recorded,  the 
statute  avoids  it,  in  terms,  as  against  all  subsequent  pur- 
chasers for  valuQ,  without  notice,  whether  their  titles  be 
recorded  or  not.  A  deed  not  being  recorded  avoids  it  as 
against  subsequent,  but  not  as  against  prior  purchasers." 

Under  this  rule  the  Barcalow  deed  would  be  entitled  to 
priority,  if  it  conveyed  the  same  premises  described  in  the 
Hartwell  deed;  and  under  the  settled  rule  that  lands  con- 
veyed away  by  the  owner  are  to  be  applied  to  the  satisfac- 
tion of  encumbrances  in  the  inverse  order  of  their  alienation, 
the  tract  conveyed  to  Hartwell  is  primarily  liable  for  the 
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outstanding  judgment.  The  question  remains,  whether  the 
fact  that  the  owner  conveyed  different  parcels  of  the  same 
tract  to  these  two  grantees  will  change  the  rule. 

It  is  a  common  maxim  that  equity  follows  the  law ;  in 
dealing  with  cases  of  an  equital^le  nature  it  adopts  and 
follows  the  analogies  furnished  by  the  rules  of  law.  1  Story's 
Eq.  Jur.  §  64.  When  Barcalow  accepted  his  deed  the  record 
showed  that  his  grantor  still  owned  the  balance  of  the  tract, 
and  he  was  thus  assured  that  the  judgment  would  be  sat- 
isfied without  resorting  to  his  premises.  In  Losey  v.  Simpson^ 
3  Stock.  249,  Chancellor  Williamson  says  that  the  whole 
object  of  the  registry  act  is  to  protect  subsequent  purchasers 
and  encumbrancers  against  previous  conveyances  which  are 
not  recorded.  It  is,  obvious,  that  the  spirit  of  the  act  will 
be  violated,  and  the  protection  it  affords  very  much  nar- 
rowed, if  a  purchaser  in  the  situation  of  Hartwell  can,  by 
his  failure  to  put  his  deed  on  record,  practically  defeat  a 
title  which  occupies  a  place  prior  to -his  own.  He  should 
not  be  permitted  to  accomplish  by  indirection,  through  his 
own  laches,  what  he  could  not  have  done  if  he  had  taken  a 
deed  for  the  Barcalow  lot.  The  real  /question  is.  Who  is 
bound  in  equity  to  pay  the  debt  ?  It  would  seem  to  be  clear 
that  equity,  following  the  law,  must  impose  the  burden  upon 
the  Hartwell  tract.  Sound  policy  requires  that  this  view 
should  prevail,  otherwise  no  vendee  could  possibly  tell  from 
the  record  the  real  position  he  was  to  hold  with  respect  to 
encumbrances,  and  the  registry  act  would  furnish  him  a 
very  slender  protection. 

The  views  which  have  been  expressed  are  based  upon  the 
assumption  that  Barcalow  was  a  purchaser  for  value  without 
notice  of  the  Hartwell  deed,  and  without  having  taken  upon 
himself  any  obligation  to  liquidate  the  judgment. 

On  a  careful  examination  of  the  pleadings  and  evidence 
in  the  cause,  it  appears  that  it  is  neither  affirmed  nor  denied 
in  the  bill,  answer  or  evidence  taken  that  Barcalow  pur- 
chased for  a  valuable  consideration,  or  without  notice  of  the 
prior  deed.    On  the  contrary,  the  bill  expressly  charges  that, 
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at  the  time  of  the  conveyance  by  Sutphen  to  Barcalow, 
"  Barcalow  knew  of  the  mortgage  of  $2,200,  and  also  of  the 
Aclair  judgment,  as  complainants  are  informed  and  believe 
to  be  true ;  and  that  they  were  respectively  existing  liens 
upon  the  said  property  conveyed  to  said  Barcalow,  and  he, 
the -said  Barcalow,  accepted  the  said  conveyance  from  said 
Sutphen,  with  the  understanding,  agreement  and  arrange- 
ment that  the  property  thus  conveyed  to  said  Barcalow 
should  be  answerable  for  the  said  mortgage,  together  with 
the  judgment  aforesaid,  and  he,  the  said  Barcalow,  assumed 
the  payment  thereof." 

The  sworn  answer  in  the  cause  does  not  deny  this  import- 
ant averment,  and  there  is  no  evidence  in  the  case  to  con- 
tradict it.  This  controlling  foct,  affirmed  in  the  bill  and 
not  denied  in  the  answer,  must  be  taken  as  confessed 
against  the  defendant. 

It  will  thus  appear  that  the  case  has  been  tried  upon  an 
immaterial  issue,  and,  as  it  stands  upon  the  pleadings,  the 
decree  of  the  court  below  must  be  affirmed. 

Decree  unanimously  affirmed. 


Alice  Buckingham,  appellant  and  appellee, 

and 

James  Ludlum,  appellee  and  appellant. 

1.  In  taking  partnership  accounts,  the  question  whether  interest 
shall  be  allowed  or  disallowed  cannot  be  determined  by  the  applica- 
tion of  any  established  general  rule,  but  must  depend  on  the  circum- 
stances of  each  particular  case. 

2.  Interest  will  be  disallowed  before  dissolution,  and  allowed  after 
dissolution,  on  overdrafts  made  by  one  partner,  where  there  are 
special  circumstances. 

3.  A  contract  made  between  partners  pendente  lite,  on  a  give  or  take 
offer  for  the  purchase  or  sale  of  the  real  estate  of  the  firm,  will  not  be 
enforced  on  petition  in  the  cause,  before  the  accounts  are  adjusted. 
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This  cause  was  argued  at  May  Term,  1876,  before  Hon. 
Amzi  Dodcl,  as  special  master.  The  appeal  was  taken  from 
his  opinion. 

On  cross-appeals  from  the  decree  of  the  chancellor,  dated 
August  22d,  1876,  and  appeal  from  the  order  of  the  chan- 
cellor, denying  relief  on  petition,  dated  August  29th,  1876. 

31r.  T.  N.  Mc  Carter,  for  Mrs.  Buckingham. 

Mr.  A.  Q.  Keashey  and  31r.  C.  Parker,  for  Mr.  Ludlum. 

The  Master. 

The  decree,  in  accordance  with  my  advice  in  this  case, 
was  made  on  the  22d  of  August,  1876.  The  controverted 
questions,  as  to  which  the  two  cross-appeals  have  been  taken, 
relate  to  the  adjustment  of  the  partnership  accounts  of  the 
late  firm  of  James  Horner  &  Co.  This  firm  was  formed 
May  1st,  1854,  by  James  Horner  and  James  Ludlum.  Its 
business  was  the  manufacturing  of  files  and  steel,  carried  on 
for  the  first  few  years  in  various  places,  but  since  about  the 
year  1862  in  Pompton,  in  this  state,  where  the  firm  owned 
some  five  hundred  acres  of  land,  on  which  were  mill-streams, 
water-power,  dwelling-houses  and  factories.  Horner,  who 
was  by  many  years  the  senior  member  of  the  firm,  died  on 
the  9th  of  June,  1874,  leaving  a  will  dated  June  20th,  1873, 
which  was  duly  proved  by  his  daughter  and  executrix,  Alice 
Buckingham,  who,  with  her  husband,  John  M.  Bucking- 
ham, is  the  complainant  in  this  suit.  The  bill  of  com- 
plaint was  filed  August  24th,  1874,  for  the  appointment  of  a 
receiver,  an  accounting,  and  the  settlement  of  the  partner- 
ship affairs.  On  the  17th  of  the  ibllowing  November, 
Ludlum,  the  surviving  partner,  was  appointed  receiver.  At 
the  final  hearing  on  the  pleadings  and  proofs,  in  May,  1876, 
the  argument  of  counsel  was  directed,  first,  to  the  question 
of  the  respective  shares  of  the  partners  in  the  assets  of  the 
firm,  or,  in  other  words,  to  the  proportions  in  which  such 
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assets  should  be  divided  between  them  ;  and,  secoiud,  to  the 
question  whether  interest  should  be  charged  against  the 
partners,  or  either  of  them,  on  their  individual  accounts  with 
the  firm. 

As  to  the  first  of  these  questions,  my  conclusion  was,  that 
the  partners  \vere  entitled  to  share  equally  in  the  profits  and 
losses  of  the  business  during  the  partnership  term,  but  that, 
by  reason  of  the  inequality  in  the  case  of  each  partner 
between  his  payments  of  money  to  the  firm  and  his  drafts 
from  the  partnership  funds,  the  firm  was  indebted,  on  the 
9th  of  June,  1874,  the  date  of  its  dissolution,  to  James 
Horner  in  the  sum  of  $476.01,  and  that  James  Ludlum  was 
at  that  time  indebted  to  the  firm  in  the  sum  of  $73,975.47. 
Subject  to  the  allowance  of  these  sums,  each  partner  had  an 
equal  half  ownership  in  the  partnership  assets. 

As  to  the  second  question,  my  conclusion  was  that,  under 
the  circumstances  of  the  case,  interest  ought  not  to  be 
allowed  in  favor  of  or  against  eitl'cr  partner  prior  to  the 
dissolution  of  the  firm,  but  that  it  ought  to  be  allowed  from 
and  after  the  dissolution  on  the  sums  due  as  above. 

First:  There  were  no  written  articles  of  partnership.  No 
memorandum  or  entry  in  the  firm  books  indicates  what  its 
terms  were — what  capital  each  was  to  contribute,  or  what 
was  to  be  the  division  of  profits.  The  books  of  account, 
running  through  a  period  of  twenty  years,  have  been  loosely 
and  inadequately  kept.  No  settlement  between  the  part- 
ners, no  inventory  of  property,  no  account  of  stock,  no 
balance-sheet,  appears  ever  to  have  been  made.  The  ledger 
accounts  of  the  partners  show  what  each  paid  in  and 
what  each  drew  out.  The  books  were  always  kept  by  or 
under  the  direction  and  supervision  of  Ludlum,  who  resided 
in  Pompton,  and  had  the  immediate  and  active  manage- 
ment of  the  business.  Horner's  residence  was  in  New  York. 
He  took  Ludlum,  when  quite  young,  into  the  business,  and 
confided  always  with  an  apparently  implicit  confidence  in 
his  capacity  and  honesty.  He  visited  the  works  in  Pomp- 
ton  often,  and  stayed  there  on  occasions  for  days  at  a  time. 
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In  the  earlier  proceedings  in  this  suit  it  was  denied  by  the 
complainants  that  Ludlum  became  an  equal  partner  until 
several  years  after  the  beginning  of  the  firm,  but  this  denial 
was  not  insisted  on  at  the  argument,  and  the  equality  was 
formally  admitted.  The  defendant,  however,  contended 
not  only  for  an  equality  as  to  profits  and  losses,  but  for  an 
equal  division  of  the  assets,  without  regard  to  the  large 
amount  of  his  indebtedness.  His  claim  was,  that  the  indi- 
vidual accounts  of  the  members  of  the  firm  should  be  treated 
as  satisfied  and  cancelled— a  claim  unsupported,  in  my  judg- 
ment, by  the  proofs,  and  which  I  disallowed.  The  ground 
upon  which  it  was  sought  to  be  maintained  was  the  lan- 
guage contained  in  a  former  revoked  will  or  codicil  of 
Horner — the  will  bearing  date  the  15tli  of  March,  1871,  and 
the  codicil  the  20th  day  of  June,  1873,  the  latter  date  being 
three  days  prior  to  the  date  of  the  last  will,  which  was 
admitted,  as  before  stated,  to  probate.  The  language  of  the 
codicil  is  as  follows  :  "  My  share  and  interest  in  the  copart- 
nership property  and  assets,  real  and  personal,  of  the  firm 
of  James  Horner  &  Co.,  is  one  equal  half  part ;  my  partner, 
James  Ludlum,  owns  the  other  equal  half  part  thereof;  this 
includes  all  real  estate  owned  by  us  together."  Uj)on  these 
words  of  the  codicil,  and  upon  certain  phrases  of  the  will  to 
which  the  codicil  belongs,  it  was  argued  that  Ludlum's  debt 
to  the  firm,  as  shown  by  the  books,  should  be  expunged. 
The  phrases  of  the  will  are  those'in  wlTich  mention  is  made 
of  Horner's  capital  or  estate  in  the  business,  but  they  seem 
to  me  too  destitute  of  force  or  significance  as  proofs  to  need 
to  be  cited.  Griving  to  the  language  of  the  codicil  and  will 
the  utmost  eft'ect  which,  as  declarations  of  the  testator,  they 
could  be  legally  entitled  to,  I  think  them  altogether  insufli- 
cient  to  justify  the  defendant's  claim.  There  is  nothing  in 
them,  so  far  as  I  can  perceive,  to  affect,  in  any  way,  the 
individual  accounts  of  the  partners.  These  accounts  are 
independent  of  their  shares  in  the  partnership.  The  accounts 
might  vary  daily  or  weekly,  and  their  state  at  the  making 
of  the  codicil  or  will,  when  the  testator  was  sick,  could  not 
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be  presumed  to  be  known  to  him.  The  only  reasonable 
construction  of  the  testator's  language  is,  in  my  judgment, 
a  declaration  that  the  partners  were  equal  in  the  ordinary 
sense  of  a  partnership  equality — namely,  an  equal  participa- 
tion in  the  profits  and  losses.  Nothing  in  the  proofs  seems 
to  me  to  sanction  the  suggestion  that  the  testamentary  lan- 
guage in  question  should  be  otherwise  interpreted.  ISTor 
can  I  yield  to  the  contention  of  defendant's  counsel,  that 
because  a  new  ledger  was  opened  by  the  firm  in  1864,  with- 
out the  balances  of  the  partners,  as  shown  by  the  prior 
ledger,  being  brought  into  it,  such  balances,  consisting  of  a 
credit  due  to  Horner,  and  an  indebtedness  due  from  Lud- 
lum, should  now  be  expunged.  This  circumstance  evinces 
the  loose  and  unsatisfactory  manner  in  which  the  book- 
keeping w^as  conducted,  but  it  does  not,  by  any  means,  prove 
that  a  settlement  had  been  made  between  the  partners,  nor 
that  Horner  himself,  who  had  comparatively  little  to  do  with 
the  books,  was  aware  of  the  omission. 

On  behalf  of  the  complainants,  much  stress  w^as  put  upon 
the  fact  that  Ludlum,  in  a  report  shortly  after  his  appoint- 
ment as  receiver,  included  the  balance  against  him  without 
explanation  or  mention  therein  of  the  claim  set  up  in  regard 
to  it  afterwards.  "While  this  circumstance  is  entitled  to 
weight,  I  cannot  regard  it  as  a  conclusive  admission,  in  view 
of  the  oral  explanations  made  by  the  receiver  shortly  after 
the  report  v/as  presented,  and  pointing  to  the  alleged  equali- 
zation now  sought  to  be  derived  from  the  language  of  the 
will. 

Neither  can  I  find  support  for  the  cancellation  of  the 
debts  due  from  Ludlum,  in  the  suggestion  of  the  defendant 
that  the  capital  originally  contributed  by  the  partners  had 
been  sunk  by  losses  incurred  in  the  unprosperous  years  or 
periods  of  the  business.  Professional  book-keepers  and 
accountants  were  sworn  on  both  sides  as  witnesses.  Elabo- 
rate and  ingenious  papers  were  prepared  and  read  by  them, 
subject  to  reserved  objections,  maintaining  different  prin- 
ciples as  applicable  to  what  was  termed  the  equalization  of 


350         COURT  OF  ERRORS  AND  APPEALS.    [29  Eq. 

Buckingham  v.  Ludlum, 

the  partners,  and  arriving  at  widely  diiferent  results.  Upon 
the  best  consideration  I  was  able  to  give  to  the  testimony 
and  the  books  of  account,  my  conviction  was  clear  that  the 
proper  method  of  settlement — that  most  consonant  with  the 
proofs  and  the  understanding  of  the  partners  themselves — 
was  to  accept  the  books  as  they  stand,  charging  each  partner 
from  the  beginning  with  the  moneys  drawn  out  by  him,  and 
crediting  him  with  the  moneys  paid  in.  In  pursuance  of 
this  view  1  directed  a  statement  to  be  made  by  one  of  the 
accountants  and  witnesses,  exhibiting  the  aggregate  debits 
and  credits  of  the  partners,  after  some  corrections  and 
adjustments,  so  as  to  show  the  balance  due  from  each  on  the 
9th  of  June,  1874.  This  statement  I  have  marked  approved, 
and  refer  to  it  as  exhibiting  what  seemed  to  me  the  best 
attainable  results.  It  was  the  request  of  counsel  on  both 
sides  that  the  amounts,  as  well  as  the  principle  of  arriving 
at  them,  should  be  determined  by  me  without  further  refer- 
ence or  report. 

Second :  As  to  the  question  of  interest.  The  authorities 
bearing  on  this  point  were  discussed  with  great  learning 
and  thoroughness  at  the  argument.  It  is  not  needful  for 
me  to  review  them.  The  view  on  which  I  have  acted  in 
denying  the  allowance  of  interest  prior  to  the  date  of  the 
dissolution,  and  in  granting  it  after  that  date,  is  that 
expressed  by  Vice-Chancellor  Sandford,  of  New  York,  in 
Beacham  v.  Eckford,  2  Sandf.  Ch.  116 ;  and  by  the  supreme 
court  of  Pennsylvania,  in  Gyger's  Appeal,  in  the  opinion  of 
Judge  Sharsw^ood,  delivered  in  1869,  and  reported  in  62  Pa, 
St.  73 — namely,  that  in  taking  partnership  accounts,  the  ques 
tion  whether  interest  shall  be  allowed  or  disallowed  cannot 
be  determined  by  the  application  of  any  established  general 
rule,  but  that  such  allowance  or  refusal  must  depend  upon 
the  circumstances  of  each  particular  case.  This,  it  was  said 
by  the  court,  seems  much  the  safest  principle  to  adopt,  in 
view  of  the  confidential  relations  of  the  parties,  and  the 
variety  and  complication  of  such  accounts.  No  unbending 
rule  could  be  laid  down  which  would   not,  in  particular 
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instances,  work  great  injustice.  In  this  view,  it  seemed  to 
me  clear  that  in  the  present  case  interest  should  be  charged 
and  allowed  from  the  time  of  dissolution.  The  refusal  of 
interest  could  not  be  warranted,  I  think,  by  alleging  that 
no  balance  had  been  struck  on  a  settlement  between  the 
parties.  The  making  up  of  such  balance  involved,  as  now 
adjudged,  only  a  simple  and  easy  computation.  The  omis- 
sion to  make  it  up  appears  to  have  been  due  to  the  defend- 
ant, who  was  in  charge  of  the  books,  and  whose  duty  it  was 
to  keep  them  carefully  and  correctly.  The  unliquidated  and 
complex  matters  which,  in  some  instances,  may  prevent 
either  party  from  knowing  his  indebtedness,  are  not  shown 
to  have  existed  here.  Of  the  large  sum  due  from  Ludlum 
to  the  firm,  as  shown  by  the  books,  $10,000  were  drawn  out 
for  his  personal  use,  a  few  days  prior  to  Horner's  death.  It 
would  seem  altogether  inequitable  that  no  interest  should 
be  charged  on  this  draft ;  but  I  can  assign  no  satisfactory 
reason  for  distinguishing  this  draft,  so  far  as  relates  to  the 
time  subsequent  to  the  dissolution,  from  the  other  and 
anterior  drafts,  which  in  all  make  up  the  large  sum  of 
$73,975.47,  a  sum  which,  if  paid  to  the  firm,  or  applied  by 
Ludlum  to  the  payment  of  firm  debts,  would  certainly  have 
worked  more  beneficially  for  its  good  than  the  allowance 
of  interest  to  the  firm  on  that  amount  retained  in  his  hands. 
In  respect  to  interest  prior  to  the  dissolution,  the  view  in 
which  it  seemed  to  me  equitable  to  deny  it,  was  drawn  from 
the  long  period  in  which  the  accounts  had  been  running, 
the  absence  of  interest  charges,  the  high  probability  that 
this  absence  was  known  to  Horner,  his  acquiescence  in  it, 
and  the  consequent  presumption  of  an  understanding  or 
agreement  that  none  should  be  made.  This  conclusion, 
though  adopted  upon  the  best  consideration  of  the  case 
which  I  have  been  able  to  give,  was  not  arrived  at  without 
hesitation.  The  inference  on  which  it  stands — that  is,  of  an 
understanding  between  the  parties  that  the  interest  cora- 
putation  should  be  dispensed  with — seemed  to  me  fairly 
deducible  from  all  the  circumstances  disclosed  by  the  proofs. 
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and  being  so  deduced,  withdraws  the  present  case  from  the 
operation  of  the  rule  as  laid  down  by  Chancellor  Green  in 
Morris  v.  Allen,  1  31c Cart.  44,  and  other  cases  to  the  like 
eifect.  The  right  of  a  partner  to  receive  interest  on  advances 
made  by  him  for  the  benefit  of  the  firm,  in  the  absence  of  an 
express  agreement  for  that  purpose,  rests  upon  the  usage  of 
trade  ;  the  usage  raising  an  implied  contract  to  pay  interest 
on  the  principal  advanced.  Where  the  party  charged  with 
interest  has  notice  of  the  advances,  or  where,  from  the  cir- 
cumstances of  the  firm  and  the  nature  of  the  business  trans- 
acted, they  must  be  presumed  to  have  been  known  and 
approved  by  him,  the  claim  for  interest  is  legal  and 
equitable.     Morris  v.  Allen,  1  McCart  44. 

The  acquiescence  of  Horner  in  the  omission  to  charge 
interest  during  his  life-time  cannot  equitably  be  made  a 
ground  for  denying  it  after  the  dissolution  of  the  firm, 
when  the  business  was  brought  to  an  end  and  new  equities 
arose  from  the  new  condition  of  things. 

The  opinion  of  the  court  of  appeals  was  delivered  by 
SCUDDER,  J. 

The  opinion  of  the  master,  in  this  case,  states  the  facts  on 
which  the  decree  is  founded,  and  a  brief  reference  is  all  that 
need  now  be  made. 

The  copartnership  between  James  Horner,  the  father  of 
the  complainant  below,  Mrs.  Alice  Buckingham,  and  James 
Ludlum,  the  defendant,  began  on  the  l.st  day  of  May,  1854, 
and  was  dissolved  by  the  death  of  James  Horner,  on  the  9th 
day  of  June,  1874.  They  were  largely  engaged  in  the  man- 
ufacture of  steel,  and  in  the  file  business,  at  Pompton,  Passaic 
county,  and  elsewhere,  and  owned  much  valuable  real  estate, 
mills,  materials  for  manufacture,  and  other  property. 

In  August,  1874,  the  complainant,  who  was  executrix  of 
her  father's  will,  filed  a  bill  in  chancery  for  relief  and  an 
account  of  the  copartnership. 

For  several  years  immediately  preceding  his  decease 
James  Horner  was  an  invalid,  and,  on  account  of  disease 
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and  his  advanced  age,  gave  but  little  personal  attention  to 
the  business,  which  was  almost  exclusively  under  the  control 
and  management  of  James  Ludlum,  who  was  much  younger, 
and  fully  able  to  conduct  their  affairs.  Ludlum  had  been 
brought  into  the  firm  when  quite  young,  as  an  equal  partner, 
by  the  confidence  and  friendly  interest  of  James  Horner, 
and  this  feeling  continued  up  to  the  time  of  the  dissolution 
of  their  copartnership  by  the  death  of  the  latter. 

Difterences  arose  between  the  parties  to  this  suit  soon 
after  Mr.  Horner's  death,  concerning  the  settlement  of  the 
business  and  the  disposition  of  the  property,  and  this  action 
was  brought. 

The  first  objection  presented  by  the  appeal  is,  that  the 
decree  adjudges  that,  at  the  date  of  the  dissolution  of  the 
firm  of  James  Horner  &  Co.,  on  June  9th,  1874,  James  Lud- 
lum was  indebted  to  the  firm  in  the  sum  of  $73,975,47,  and 
that  the  firm  was  indebted  to  Alice  Buckingham,  executrix, 
&c.,  in  the  sum  of  $476.01.  This  result  was  obtained  by  a 
statement  of  the  individual  accounts  of  James  Horner  and 
James  Ludlum,  including  all  capital  or  other  moneys  paid 
in  or  drawn  out  on  their  respective  accounts,  during  their 
copartnership,  according  to  the  books  of  James  Horner  & 
Co.,  made  by  a  competent  investigating  accountant,  under 
the  direction  of  the  master. 

By  this  it  appears  that  James  Horner  paid  in..  $85,908.60 
and  drew  out 85,432.59 

leaving  a  balance  to  his  credit  of. $476.01 

James  Ludlum  drew  out  $112,348.59 

and  paid  in 38,373.12 

leaving  a  debit  balance  of. $73,975.47 

These  balances  stated  from  the  books  of  James  Horner  & 
Co.,  which  were  kept  under  the  direct  supervision  of  Mr. 
Ludlum  during  all  the  time  he  was  a  member  of  the  firm, 
are  found  to  be  correct,  after  a  thorough  examination  by 
the  master,-  and  there  is  no  evidence  that  materially  varies 
23 
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from  them.  The  correctness  of  these  accounts  can  hardly 
be  disputed  by  the  defendant,  in  the  absence  of  satisfactory 
proof  of  error  in  the  account;  none  such  appears  in  the  tes- 
timony before  us.  These  balances  are  found  by  stating  an 
account  from  all  the  ledgers  from  the  time  the  firm  began, 
in  1854,  to  its  close,  in  1874.  It  is  objected  that  the  greater 
part  of  this  debit  existed  prior  to  1864,  that  at  that  time 
new  books  were  begun,  and  no  debit  balance  was  then 
carried  over  into  the  personal  account  of  James  Ludlum 
from  the  old  books,  and  that  he  was  never  afterwards 
charged  with  the  earlier  debits.  It  is  further  urged  that  it 
was  right  thus  to  open  the  new  books,  because  that,  prior 
to  that  time,  the  firm  had  lost  heavily  in  business  and  was 
really  insolvent,  if  called  upon  to  close  business,  whereby  all 
the  capital  and  assets  were  lost,  and  that  the  subsequent 
prosperity  of  the  firm  was  owing  to  the  exertions  of  the 
defendant  and  the  accommodation  loans  obtained  from  his 
father,  without  cost  to  them.  But  there  is  no  direct 
evidence  that  Mr.  Horner  ever  knew  or  assented  to  these 
omissions,  or  that  his  attention  was  specially  called  to  them. 
The  account  was  not  balanced  in  the  former  ledger,  and  the 
mere  omission  to  carry  it  into  the  succeeding  book  is  not  a 
settlement  on  the  face  of  the  books.  It  was  a  current 
account  until  a  balance  was  struck  and  a  settlement  made. 
This  also  answers  the  other  allegation,  that  a  temporary 
insolvency  will  cancel  all  obligations  between  partners  for 
capital  or  overdrafts.  There  is  no  authority,  or  reasons, 
or  any  business  usage  that  sanctions  such  a  conclusion. 
Through  all  the  losses  and  gains  of  the  business  the  per- 
sonal accounts  of  partners  will  run  until  there  is  a  balance 
and  settlement  between  them. 

The  declaration  in  the  unproved  will  of  James  Horner, 
dated  June  17th,  1873,  that  his  share  and  interest  in  the 
copartnership  property  and  assets,  real  and  personal,  of 
James  Horner  &  Co.,  was  one  equal  half  part;  that  his 
partner,  James  Ludlum,  owned  the  other  equal  half  part 
thereof,  and  that  this  includes  all  real  estate  owned  by  them 
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together,  is  but  an  admission  that  they  were  equal  partners 
in  the  business  and  property  ;  it  has  no  reference  to  their 
personal  accounts. 

The  further  causes  of  appeal,  that  it  is  adjudged  that 
James  Ludlum  is  bound  to  pay  into  the  assets  of  the  firm 
before  any  division  or  distribution  thereof  between  sucli 
partners,  the  sum  of  $73,975.47  and  interest,  and  that  Alice 
Buckingham,  executrix,  &c.,  is  entitled  to  receive  from  the 
estate  of  said  firm,  after  the  payment  of  debts,  and  before 
any  division  or  distribution  thereof  between  said  partners, 
the  sum  of  $476.01,  are  not  well  taken.  The  direction  in 
the  decree  means  that  in  the  final  accounting  and  statement 
between  the  partners  these  sums,  respectively,  shall  be 
credited  to  the  one  and  charged  to  and  paid  by  the  other  out 
of  the  estate  of  the  firm  before  an  equal  distribution  is  made. 
The  terms  are  not 'that  payment  be  made  before  a  balance 
is  struck,  but  before  a  division  or  distribution  of  assets  is 
made.  There  can  be  no  equal  division  between  the  partners 
until  these  personal  debts  and  credits,  which  are  unequal, 
are  brought  into  the  account.  If  one  partner  has  taken  out 
of  the  firm's  property  more  than  his  copartner,  he  must 
account  for  it  on  final  settlement  before  he  can  claim  an 
equal  share  of  the  estate.  If  there  is  a  balance  in  his  favor, 
there  would  be  no  reason  that  he  shall  make  an  actual  pay- 
ment. Richardson  v.  Bank  of  England,  4  Myl.  ^  Cr.  165, 172 ; 
Foster  v.  Donald,  IJ.  §-  W.  252  ;  Orawshay  v.  Collins,  2  Russ. 
325,  347.  This  is  my  construction  of  the  decree  in  this  regard, 
and  if  there  be  any  ambiguity  in  the  expression  used  it  may 
be  remedied  and  effect  given  to  it  according  to  its  true 
intent  and  meaning. 

The  most  important  questions  raised  by  the  cross-appeals 
are  those  which  relate  to  the  denial  of  interest  in  the  per- 
sonal accounts  prior  to  the  date  of  distribution,  and  the 
allowance  of  such  interest  after  that  date. 

There  was  no  contract  in  writing  between  these  partners 
(Horner  and  Ludlum),  nor  has  any  agreement  been  shown. 
During  the  time  they  were  in  the  firm  together,  there  were 
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no  entries,  no  balances  struck,  and  no  rests  of  interest 
made  in  their  accounts.  By  an  agreement  in  writing, 
made  May  1st,  1849,  between  James  Horner,  Edward  F. 
Grant  and  Marcus  L.  Cobb,  a  copartnership  was  formed  in 
the  business  of  file-making,  at  Sing  Sing,  New  York,  to  con- 
tinue for  five  years.  In  that  agreement  there  was  a  stipula- 
tion that  an  interest  account  should  be  kept  with  each  of 
the  parties  in  the  books  of  the  firm. 

James  Ludlum  bought  out  Cobb's  interest,  in  1852.  In 
1854,  the  copartnership  expired  by  its  terms,  and  Grant 
retired  from  the  business.  At  that  time  there  was  a  state- 
ment of  account,  and  interest  was  computed  to  the  credit  of 
each  partner.  After  the  retirement  of  Grant,  the  firm  was 
changed  to  J.  Horner  &  Co.,  Horner  and  Ludlum  being  the 
only  partners.  The  business  was  greasy  enlarged  in  1861, 
by  the  purchase  of  the  Ryerson  property,  at  Pompton,  and 
Ludlum  became  the  resident  partner,  having  the  direct 
charge  of  the  business,  and  keeping  the  books.  Horner  put 
in  the  most  capital,  but  Ludlum  procured  endorsements  by 
his  father,  and  aided  thereby  in  furnishing  funds  for  the 
business. 

It  is  said  that  the  terms  of  the  former  partnership  agree- 
ment continued  as  to  interest.  But  the  business  and  the 
relations  of  the  parties  were  changed.  Ludlum  was  now 
an  equal  partner  with  Horner,  and  the  active  partner  of  the 
firm.  There  will,  therefore,  be  no  presumption  of  the  con- 
tinuance of  the  same  covenants  as  those  contained  in  the 
former  agreement.  In  opposition  to  this  presumption,  we 
have  the  usage  of  the  business. 

The  books  of  the  firm,  for  the  long  period  of  twenty 
years  in  which  they  were  associated,  show  no  rests  in  their 
personal  accounts,  and  no  charges  of  interest.  It  is  true, 
that  there  was  no  settlement  between  them  during  that  time ; 
but  Mr.  Horner  was  a  man  of  business ;  he  had  access  to 
the  books  and  accounts  of  the  firm  when  he  wished.  Each 
partner  put  money  in  the  firm,  and  each  drew  it  out  as  he 
desired,  without  any  limitation  or  agreement,  and  none  of 
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the  terms  of  the  former  contract  appear  ever  to  have  been 
observed  by  them. 

With  these  facts  before  him,  the  master  held  that  no 
interest  should  be  charged  up  to  the  time  of  the  dissolution 
by  the  death  of  Mr.  Horner,  in  1874;  but  that  it  ought  to  be 
allowed  from  and  after  the  dissolution,  and  to  this  the 
decree  was  conformed.  Interest  prior  to  dissolution  was 
denied,  because  it  seemed  equitable,  under  the  circum- 
stances, from  the  long  period  in  which  the  accounts  had 
been  running  without  interest  charged ;  the  probability  that 
Horner  knew  and  assented,  and  the  consequent  presump- 
tion of  an  understanding  between  them  that  none  should 
be  made.  The  reason  why  he  should  be  thus  liberal  was 
his  evident  friendship  and  confidence  towards  Ludlum,  and 
the  further  fact  that  he  was  most  active  in  the  work,  and 
procured  loans  when  they  needed  them. 

It  seems  to  me  that  little  can  be  added  to  what  was  said 
in  the  opinion  on  this  subject.  The  rule  was  adopted  that, 
in  taking  partnership  accounts,  the  question  whether  inter- 
est shall  be  allowed  or  disallowed  cannot  be  determined  by 
the  application  of  any  established  general  rule,  but  that 
such  allowance  or  refusal  must  depend  on  the  circumstances 
of  each  particular  case.  He  cites  Beacham  v.  JSckford,  2 
Sandf.  Ch.  116,  and  Gyger's  Appeal,  62  Pa.  St.  79.  Judge 
Sharswood,  in  the  latter  case,  says  that  "this  seems  much 
the  safest  principle  to  adopt,  in  view  of  the  confidential 
relations  of  the  parties,  and  the  variety  and  complication  of 
such  accounts.  No  unbending  rule  could  be  laid  down 
which  would  not,  in  particular  instances,  work  great  injus- 
tice." 

1  Lindley  on  Part.  649,  gives  it,  as  the  result  of  the 
author's  examination  of  the  subject,  that  the  state  of  the 
authorities  is  not  such  as  to  justify  the  deduction  from  them 
of  any  general  principle  upon  this  important  subject.  If 
partners  intend  that  there  shall  be  interest  charges  made  for 
moneys  advanced  to  the  firm,  or  for  overdrafts  on  personal 
account,  there  can  be  no  hardship  in  requiring  that  there 
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shall  be  some  agreement  shown  to  that  effect,  or  some 
usage  in  their  business  by  balances  and  rests  in  their 
accounts,  with  charges  and  credits  of  interest.  If  this  be 
not  done,  then  let  the  circumstances  of  each  case  determine 
whether  the  charges  of  interest  are  reasonable  and  equitable. 

This  subject  is  considered  in  Morris  v.  Allen,  1  McCart, 
44.  It  is  there  maintained  that  interest  for  advances  made 
by  a  partner,  for  the  benefit  of  the  firm,  should  be  allowed, 
and  that  such  allowance  rests  on  the  usage  of  trade  raising 
an  implied  promise  to  pay  interest.  It  cites,  with  approval, 
the  language  of  Lord  Langdale,  in  Millar  v.  Craig,  6  Beai\ 
433,  that  interest  should  be  given,  if  you  can  collect,  from 
circumstances  or  from  the  usage  between  the  parties,  that 
there  ought  to  be,  or  was  intended  to  be,  such  a  computa- 
tion of  interest.  This  leaves  the  matter  where  it  is  placed 
by  the  rule  adopted  in  this  case,  to  be  determined  by  the 
circumstances  of  each  case.  In  considering  these  circum- 
stances, a  difference  might  readily  be  found  between  the 
allowance  of  interest  for  advances  made  to  the  firm  with 
the  knowledge  of  the  parties  to  be  charged  and  a  charge 
of  interest  for  overdrafts  on  an  unsettled  account,  without 
fraud,  and  in  anticipation  of  profits  and  an  increase  in  the 
value  of  property  of  the  firm.  That  difierence  is  found  in 
the  case  above  cited  and  the  one  now  under  consideration. 

A  clear  distinction  is  made  in  the  cases  between  advances 
made  by  way  of  loans  beyond  the  capital  and  additional 
capital.  The  intention  may  be  shown  to  give  interest  on 
the  footing  of  debtor  and  creditor,  where,  otherwise,  there 
would  be  no  charge  between  partner  and  partner. 

The  allowance  of  interest  after  the  dissolution,  was  put, 
by  the  master,  on  the  peculiar  equity  of  the  case.  It  is 
based  on  this  consideration,  that,  though  no  balance  had 
been  struck  at  that  time  between  the  parties,  the  making  up 
of  such  balance  involved  only  a  simple  computation.  The 
omission  was  due  to  the  defendant's  own  neglect,  as  he  was 
in  charge  of  the  books.  $10,000  were  taken  by  him,  in  the 
note  of  the  Union  Car  Spring  Company,  from  the  funds  of 
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the  firm,  just  before  Mr.  Horner's  death,  and  charged  to  his 
own  private  account,  July  13th,  1874,  four  days  after  his 
death.  This,  it  is  admitted,  was  taken  as  a  provision  for  his 
family,  in  case  of  the  dissolution  of  the  firm.  The  amount 
charged  is  not  in  the  condition  of  an  unliquidated  balance, 
depending  on  a  settlement  of  the  entire  business,  but  an 
easily-ascertained  sum  of  overdrafts  in  excess  of  moneys 
paid  in,  and  of  the  amount  drawn  by  the  other  partner.  It 
is  not,  therefore,  in  the  position  of  capital  rendered  unpro- 
ductive by  dissolution  and  the  winding  up  of  the  busi- 
ness, nor  the  uncertain  balance  involved  in  the  general 
debits  and  credits  and  the  disposition  of  the  partnership 
papers,  but  an  amount  taken  for  his  own  use,  and  found  iu 
his  personal  account. 

There  is  no  difiiculty  in  comprehending  this  allowance 
within  the  same  equitable  rule  above  stated,  and  justifying 
the  charge  of  interest  after  dissolution  by  the  particular  cir- 
cumstances. We  find  the  same  conflict  of  authority  here  as 
in  the  other  case  of  interest  charges  before  dissolution.  See 
Collyer  on  Part.  335,  and  cases  in  notes ;  Stoughton  v.  Lynch, 
2  Johns.  Ch.  209;  Hollister  v.  Barkley,  11  N.  H.  501;  Simp- 
son V.  Feltz,  1  McCord  {Ch.)  213 ;  Honore  v.  Colmesnil,  7  Dana 
201;  Washburn  V.  Goodman,  17  Pick.  519;  Dexter  v.  Arnold, 
8  Mas.  284. 

Barfield  v.  Loughborough,  L.  R.  (8  Ch.  Ap.  Cas.)  1,  a  late  case, 
holds  that,  in  taking  the  accounts  of  a  partnership,  interest 
after  dissolution  will  not,  in  general,  be  allowed  to  the  part- 
ners on  their  respective  capitals,  but  the  rule  is  varied  by 
agreement.  This  is  put  on  the  ground  that  the  capital  is 
then  not  in  the  employment  of  the  partnership  in  profitable 
business  transactions,  and  that  the  dealings  only  continue  for 
the  sole  and  special  purpose  of  winding  up  the  afiairs.  But  it 
also  rules  that,  after  the  dissolution,  any  sums  received  and 
retained  for  his  own  use  by  a  partner  may  be  debited  to 
him,  with  interest.  If  he  retains  from  the  estate  of  the 
firm  a  sum,  part  of  it  drawn  on  the  near  approach  and  in 
anticipation  of  dissolution,  which,  to  his  knowledge,  is  an 
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overdraft  greater  than  his  partner's,  the  charge  of  interest 
against  him  is  equitable  from  the  time  of  dissolution.  It  is 
not  the  allowance  of  interest  on  capital,  but  he  should  stand 
in  the  position  of  a  debtor  to  the  firm.  As  interest  is  accru- 
ing on  debts  due  by  the  copartnership  to  others,  and  all 
business  is  suspended  except  the  mere  winding  up,  it  is 
proper  that  a  charge  should  be  made  of  interest  against  the 
partners  for  moneys  received  by  him,  apparent  on  the  books, 
in  excess  of  his  partner's  receipts,  which  would  be  assets 
for  the  payment  of  debts  if  they  had  not  been  withdrawn. 

The  last  appeal  is  taken  by  the  defendant  from  the  order 
of  the  chancellor,  dated  August  29th,  1876,  denying  the 
petition  which  was  presented,  praying  for  the  enforcement 
of  an  alleged  contract  made  'pendente  lite  on  a  give  or  take 
offer  for  the  purchase  or  sale  of  the  real  estate  belonging  to 
the  late  firm.  The  offer  was  made  by  Ludlum,  accepted  by 
Mrs.  Buckingham,  and  a  controversy  has  arisen  as  to  the  time 
and  manner  of  payment.  The  order  denying  relief  shows 
that  the  court  deemed  it  equitable  and  inexpedient  in  the 
situation  of  the  affairs  of  the  partnership,  and  in  view  of 
the  relations  of  the  partners  to  the  partnership  estate,  to 
require  the  immediate  performance  of  the  contract  on  the 
part  of  the  complainants,  and  adjudges  that  such  require- 
ment should  be  withheld  until  the  further  adjustment  of 
the  respective  rights  and  interests  of  the  said  parties  in  the 
estate  of  said  partnership,  under  the  direction  of  the  court. 
The  effort  attempted  by  the  contract  was  to  eliminate  the 
real  estate  of  the  firm  from  the  contest  over  the  accounts  of 
the  copartnership  while  it  was  in  the  hands  of  the  receiver 
appointed  by  the  court,  awaiting  the  result  of  a  settlement 
of  the  partnership  accounts.  It  was  a  proper  discretion 
thus  to  keep  the  parties  and  the  property  in  the  control  of 
the  court  unchanged  by  any  act  upon  their  part  until  the 
accounts  should  be  adjusted. 

The  decree  and  order  of  the  chancellor  are  in  all  points 

afiirmed. 

Decree  unanimously  afiirmed. 
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Hannah  M.  Wilson,  executrix  of  Daniel  M.  Wilson, 

appellant, 

and 

Mary  Ann  Cobb  and  others,  executors  of  George  T.  Cobb, 

respondents. 

C,  W.  and  B.  were  partners  in  the  iron  business,  and,  in  payment 
for  railroad  iron,  took  bonds  of  the  E.  &  W.  R.  R.  Co.  The  firm  dis- 
solved, and  these  bonds  were  divided  between  the  partners.  Litiga- 
tion ensued  relative  to  these  bonds,  and  C.  and  W.  were  advised  by 
their  counsel  to  purchase  an  additional  number  of  the  same  class  of 
bonds,  so  as  to  control  the  market.  C.  purchased  twenty-two  bonds 
with  his  own  money.  Aftei'wards  an  arrangement  was  made  by  all 
the  holaers  of  these  bonds  to  place  them  in  the  hands  of  a  single  per- 
son for  sale,  and  a  paper  was  drawn  by  which  C.  was  made  trustee  for 
such  purpose.  In  signing  such  paper,  W.  put- his  name  under  that  of 
C,  opposite  these  twenty-two  bonds,  indicating  a  part  ownership 
therein.  In  signing  this  paper,  as  also  in  a  subsequent  paper,  C.  placed 
the  bonds  received  by  him  at  the  dissolution  of  the  firm,  separate 
from  these  twenty-two  bonds.  C.  sold  all  the  bonds,  and  failed  to 
account  to  W.  for  the  one-half  of  the  jJrofits  on  the  twenty-two  bonds. 
Held,  that  he  must  account  for  such  profits,  with  interest. 


On  appeal  from  a  decree  advised  by  the  vice-chancellor. 
His  opinion  is  reported  in  Wilson  v.  Cobb,  1  Stew.  177. 

Mr.  A.  Q.  Keasbey,  for  appellant. 

3Ir.  T.  N.  Mc  Carter,  for  respondents. 

Eeed,  J. 

George  T.  Cobb,  in  his  life-time,  was  a  partner  of  Daniel 
M.  Wilson  and  William  D.  Bruen.  The  firm  was  engaged 
in  the  iron  business,  in  the  city  of  New  York,  until  its  dis- 
solution in  1852.  During  its  existence,  the  firm  received  in 
payment  for  railroad  iron  certain  first  mortgage  bonds  of 
the  Rutland  and  Washington  Railroad  Company.      After- 


362  COURT  OF  ERRORS  AND  APPEALS.    [29  Eq. 

Wilson  V.  Cobb. 

ward  the  railroad  company  became  embarrassed,  and  litiga- 
tion ensued  in  respect  to  the  bonds,  by  which  they  became 
greatly  depreciated.  At  the  dissolution  of  the  firm,  the 
bonds  were  divided  between  the  partners,  Cobb,  Wilson  and 
Bruen.  Thereafter,  as  the  litigation  approached  its  conclu- 
sion, Cobb  and  Wilson  were  advised  by  their  counsel  that, 
in  order  to  protect  their  interests,  it  would  be  advisable  for 
them,  in  case  the  litigation  terminated  favorably,  to  own  or 
control  a  majority  of  that  kind  of  bonds.  Afterward  Cobb, 
for  this  purpose,  purchased  twenty-two  additional  bonds. 
Whether  these  bonds  Avere  purchased  on  the  joint  account  of 
Cobb  and  Wilson  or  the  purchase  Avas  a  separate  transaction 
of  Cobb,  is  the  important  question  involved  in  this  cause. 

It  appears  that,  after  this  purchase,  an  agreement  was 
entered  into  by  all  the  holders  of  these  bonds,  by  which 
they  should  be  placed  for  sale  in  the  hands  of  a  single  per- 
son. The  object  was  to  control  the  market  and  obtain  a 
more  advantageous  bargain.     The  following  is  a  copy : 

"  We,  the  subscribers,  owners  of  the  number  of  bonds  set  opposite 
our  respective  names,  of  the  Rutland  and  Washington  Railroad  Com- 
pany, secured  by  a  first  mortgage  of  said  company,  do  hereby  agree  to 
place  said  bonds  in  the  hands  of  George  T.  Cobb,  as  trustee,  to  hold 
the  same  for  our  joint  interest  in  proportion  to  the  number  of  our 
bonds  respectively.  And  we  do  hereby  relinquish  our  individual  right 
to  sell  or  dispose  of  the  same,  or  any  part  thereof,  without  the  sanction 
and  consent  of  said  George  T.  Cobb.  And  we  do  authorize  the  said 
Geoi'ge  T.  Cobb  to  dispose  of  and  sell  said  bonds  at  such  rate  and  for 
such  sum  as  he  may  deem  best  for  our  joint  interest,  dividing  the  jiro- 
ceeds  received  in  proportion  to  the  bonds  owned  by  us  respectively. 

'*  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
twelfth  day  February,  1864. 

George  T.  Cobb  [seal|,  29 
D.  M.  Wilson  [sealJ,  43 
Sarah  Bruen       [seal],     16 

D.  A.  Hayes     )   ^ 

]■  [seal],    20 


G.  H.  Bruen 
G.  T.  Cobb 
D.  M.  Wilson 

130' 


I  [seal],    22 
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Acting  under  this  trust,  Mr.  Cobb  sold  these  bonds, 
among  them  the  twenty -two  in  controversy.  The  proceeds 
from  these  twenty-two  Mr.  Cobb  retained.  Wilson  claimed, 
by  the  bill  filed  in  this  cause,  that  Cobb  should  account  to 
him  for  one-half  of  the  profits  of  such  sale.  Had  Wilson 
then,  and  his  representatives  now,  an  equitable  right  in  this 
fund,  arising  out  of  an  original  arrangement  between  Cobb 
and  Wilson  previous  to  the  purchase  of  the  bonds  ? 

Wilson's  bill  is  based  upon  an  alleged  understanding  that 
these  bonds  should  be  purchased  on  joint  account  of  him- 
self and  Cobb.  Mr.  Cobb's  defence  is  that  he  bought  them 
on  his  own  account.  The  testimony  of  neither  Cobb  nor 
Wilson  is  in  the  case.  Both  died  before  their  testimony 
was  taken  or  completed.  The  bill  of  Wilson,  the  answer  of 
Cobb,  the  testimony  of  Stoughton,  the  lawyer  who  advised 
the  purchase  of  the  bonds,  and  the  arguments  subsequent 
to  such  purchase,  are  before  us,  and,  from  all,  I  think  the 
conclusion  must  be  drawn  that  these  bonds  were  purchased 
as  a  joint  transaction. 

Mr.  Cobb,  in  his  answer,  admits  that  he  was  advised  by 
counsel  that,  in  order  to  protect  the  interest  of  himself  and 
Wilson,  it  would  be  advisable  for  them  to  purchase  addi- 
tional bonds.  He  says  that  when  he  proposed  to  AVilson  to 
go  into  the  market  and  buy  thirty-seven  bonds,  he  under- 
stood that  Wilson  declined  to  do  so,  and  then  he  purchased 
these  twenty-two  bonds  on  his  own  account  and  for  his  own 
use.  That  Wilson  made  such  refusal,  and  that  the  bonds 
were  subsequently  understood  to  be  Cobb's  alone,  seems 
inconsistent  with  the  subsequent  history  of  the  parties'  acts 
relative  thereto. 

It  appears  that  the  prosecution  of  the  litigation  concern- 
ino-  the  original  bonds  held  by  the  firm  was  in  the  hands  of 
Cobb  and  Wilson.  The  pleadings  show  this.  It  appears 
that  the  necessity  for  the  purchase  of  additional  bonds  was. 
urged  upon  both.  Mr.  Stoughton,  the  lawyer  who  v.^as  con- 
ducting the  litigation,  says :  "  I  often  had  interviews  with 
Mr.  Wilson  and  Mr.  Cobb  during  the  litigation.     :Mr.  Wil- 
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son  held  most  of  the  bonds.  I  advised  Cobb  and  "Wilson  to 
go  into  the  market  and  purchase  enough  of  the  bonds  so 
that  they  should  hold  a  majority  with  what  they  already 
held  or  represented.  They  were  together  when  I  gave 
them  this  advice.  I  know  that  afterward  both  Cobb  and 
AVilson  told  me  that  twenty  or  twenty-one  bonds  had  been 
procured  in  addition  to  what  they  already  owned." 

In  accordance  with  this  advice  of  Stoughton,  the  twenty- 
two  bonds  were  purchased  in  January,  1864.  On  the  12th 
of  February  following,  the  agreement  of  that  date  was 
drawn  by  which  all  these  bonds  were  placed  in  Cobb's 
hands  for  sale.  In  the  agreement  of  February  12th,  it 
appears  that  Wilson  signed  his  name  under  that  of  Cobb's, 
both  being  opposite  to  the  twenty-two  bonds  and  joined  by 
a  scroll.  As  to  what  took  place  at  the  time  of  signing  this 
agreement  the  witnesses  who  were  present  differ.  Sarah 
Bruen  says,  that  when  Wilson  signed  the  second  time  Cobb 
said,  "  Why  do  you  do  that  ?"  and  that  Wilson  replied, 
"  That  is  all  right."  George  H.  Bruen  says,  that  when 
Wilson  signed,  after  Mr.  Cobb,  Cobb  asked  him  why  he  had 
done  so,  and  that  Wilson  answered,  "  Because  he  had  a 
right  to  do  so,"  and  then  Cobb  replied,  "  You  have  not, 
sir."  Mr.  Guild,  who  took  an  active  part  in  the  negotia- 
tion, says  that  there  was  some  talk  about  the  number  of  the 
bonds,  but  that  there  was  no  remark  or  question  by  Cobb 
or  by  any  one  as  to  the  act  of  Wilson's  signing  the  paper. 
He  says  that  it  was  all  as  pleasant  as  possible.  All  this 
testimony  was  taken  from  seven  to  nine  years  after  the 
transaction. 

It  is  certainly  a  striking  fact  that  Mr.  Cobb,  even  if  he  did 
use  the  words  stated  by  the  Bruens,  should  have  accepted 
at  all  the  trust  under  a  paper  so  signed.  But  the  inexplica- 
ble feature  of  the  signing  is,  that  Mr.  Cobb,  after  signing 
for  twenty-nine  bonds,  should  have  signed  separately  for 
these  twenty-two  bonds,  if  his  title  to  both  was  identical. 
All  the  bonds  were  first  mortgage  bonds.  No  difference  in 
kind  or  amount  appears.     There  is  nothing  in  the  answer 
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of  Cobb  to  explain  wby  these  bonds  were  not  placed 
together  instead  of  apart.  The  only  solution  is  in  the 
position  of  Wilson,  that  Mr.  Cobb  held  the  two  sets  by  dif- 
ferent titles,  and  that  his  interest  in  the  twenty-nine  was  an 
entirety,  and  in  the  twenty-two  a  moiety.  This  separation 
appears  not  only  in  the  paper  of  February  12th,  but  also  in 
\  subsequent  paper. 

The  following  is  a  copy  : 

"  New  York,  March  17th,  '64. 
"  We,  the  undersigned,  holders  of  the  bonds  secured  by  a  first  mort- 
gage of  $250,000  on  the  Rutland  and  Washington  Railroad  Company, 
executed  by  said  company  to  you  and  to  Shepherd  Knapp,  hereby 
vequest  that  you  resign  your  place  and  stead  as  such  trustee,  in  favor 
of  such  person  as  may  be  nominated  to  the  Court,  by  a  majority  in 
\nterest  of  said  bondholders. 

G.  T.  Cobb,  twentvtnine  bonds. 

Gr.  T.  Cobb,  twenty-two  bonds." 

i^othing  appears  concerning  this  paper  except  that  it  is  in 
the  handwriting  of  Mr.  Cobb.  On  the  original  there  is  a 
scroll  between  the  word  "  Cobb  "  and  the  word  "  twenty- 
two,"  drawn  by  whom  does  not  appear.  There  appears, 
therefore,  a  separation  of  these  two  sets  of  bonds  in  two 
instances  by  Mr.  Cobb.  From  this  repeated  act,  from  the 
fact  that  both  Cobb  and  Wilson  were  advised  to  make  a 
purchase  of  bonds,  and  that  both  Cobb  and  Wilson  informed 
Stoughton  of  the  purchase,  from  the  fact  that  Cobb  accepted 
and  acted  under  a  trust  to  sell  under  a  paper  in  which 
Wilson  had  asserted  his  interest,  I  am  led^to  the  conclusion 
that  the  twenty-two  bonds  were  purchased  on  the  joint 
account  of  Cobb  and  Wilson,  and  that  Cobb  should  account 
for  one-half  the  profits  resulting  from  their  sale,  together 
with  interest.  He  paid  for  them  $7,194.  He  received 
$30,800.  The  dift'erence  is  $23,606.  Wilson's  one-half  is 
$11,803.  This  sum  the  respondents  should  account  for, 
with  interest  upon  the  same  from  June  21st,  1864,  in 
addition  to  the  sum  of  $903  already  decreed  to  be  paid  to 
appellant.     From  this  there  should  be  deducted,  however, 
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the  amount  of  interest  accruing  upon  $3,597,  (the  one-half 
of  the  consideration  paid  for  said  bonds,)  from  January  1st 
to  June  21st,  1864. 

The  decree  should  be  reversed  and  a  decree  in  conformity 

with  this  result  made. 

Decree  unanimously  reversed. 


The  Acquackanonk  Water  Company  and  others,  appellants, 

and 
John  Watson,  respondent. 

Upon  the  application  of  the  owner  of  a  brook,  used  by  him  for  nine 
years  for  the  purposes  of  a  bleachery,  adjacent  owners  higher  up  the 
stream  were  enjoined  from  abstracting  water  therefrom,  for  the  public 
purpose  of  supplying  a  village,  and  substituting  water  of  an  inferior 
quality  taken  from  a  canal, — Held^ 

(1)  That  the  inferior  importance  and  limited  use  by  the  complain- 
ant would  not  justify  such  appropriation  by  the  defendants. 

(2)  That  the  actual  mode  and  extent  of  complainant's  use  was  not 
known  to  defendants,  cannot  divest  or  impair  his  right  to  have  the 
stream  run  in  its  natural  condition  and  course. 

(3)  That  the  silence  of  complainant  during  the  erection  of  the 
water-works  constitutes  no  equitable  estoj^pel,  because  he  had  a  right 
to  presume  that  defendants'  use  of  the  stream  would  not  exceed  its 
legitimate  use. 

(4)  That  the  erection  of  a  dam  by  defendants  is  not  shown  to  dimin- 
ish the  flow  of  watei  or  to  corrupt  its  quality,  by  reason  of  the  water 
standing  in  the  pond,  to  an  extent  suflBcient  to  justify  its  removal. 


Mr.  T.  D.  Hoxey,  for  appellants. 
Mr.  T.  M.  Moore,  for  respondent. 

This  cause  was  argued  before  the  Hon.  Amzi  Dodd,  as 
special  master,  at  October  Term,  1876,  and  from  the  follow- 
ing opinion,  delivered  by  him,  the  appeal  was  taken. 
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The  Master. 

The  controversy  in  this  case  relates  to  a  stream  called 
Weasel  brook,  in  the  village  and  county  of  Passaic.  The 
complainant,  John  Watson,  has  been  the  owner,  since  1869, 
of  lands  crossed  by  this  brook,  and  has  carried  on  there  a 
factory  or  mill  for  the  bleaching  of  goods.  Next  above  on 
the  stream,  and  adjoining  Watson's  lands  on  the  north,  are 
the  premises  of  the  defendants  "  The  Acquackanonk  Water 
Company,"  who,  in  or  about  the  fall  of  1871,  began,  and  in 
or  about  May,  1872,  completed,  their  works  on  their  prem- 
ises, for  the  purpose  of  supplying  the  village  of  Passaic 
with  water.  The  Dundee  canal,  whose  waters  are  drawn 
from  the  Passaic  river,  is  at  this  place  quite  near  to  and 
runs  in  the  same  general  course  as  the  brook.  The  com- 
pany's works  were  a  dam  built  across  the  stream,  for  the 
collection  of  a  body  of  water,  and  an  engine  or  pump-house 
to  raise  the  water  so  collected  into  a  distributing  reservoir 
above.  The  pump-house,  situated  below  the  dam  and  eight 
or  nine  hundred  feet  above  the  bleachery,  was  built  upon 
the  strip  of  land  between  the  canal  and  the  brook,  and  was 
intended  to  be  driven  by  water  drawn  from  the  former  and 
discharged  into  the  latter;  the  level  of  the  canal  being  con- 
siderably higher  than  the  level  of  the  brook.  On  the  30th 
of  May,  1872,  the  complainant  exhibited  his  bill  setting 
forth  his  ownership  of  the  bleachery  and  lands,  and  his 
rights  in  the  water  of  the  stream,  alleging  that  it  was  neces- 
sary, for  the  purpose  of  successfully  or  profitably  carrying 
on  the  business  of  his  bleachery,  to  have  pure,  clear  water 
to  use  in  the  process  of  bleaching ;  that  the  brook  was  a  nat- 
ural water-course,  remarkably  well  adapted  to  the  use  of  his 
bleachery,  and  that  it  had  been  so  used  for  the  previous  nine 
years ;  that  the  diversion  of  the  pure  spring  waters  of  the 
brook,  and  the  letting  into  its  channel  of  the  mixed  or 
impure  waters  of  the  canal,  would  deprive  him  of  the  water 
necessary  for  his  bleachery,  and  render  his  factory,  then 
worth  over  $75,000,  comparatively  valueless;  that  the 
defendants  had  procured  from  him  no  consent  to  their  pro- 
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posed  diversion  and  contamination  of  the  brook,  but  had 
been  notified  to  the  contrary.  The  bill  asked  for  an  injunc- 
tion, and  that  the  dam  might  be  decreed  to  be  reduced.  On 
the  filing  of  the  bill  an  injunction  was  allowed  by  the  late 
chancellor  restraining  the  defendants  as  follows :  From 
diverting  any  of  the  waters  of  the  Weasel  brook  from  the 
lands  of  the  said  Watson,  and  from  pumping  the  water  of 
said  brook  out  of  the  stream  thereof  before  it  reaches  the 
lands  of  said  Watson,  for  the  purpose  of  diverting  it  from 
his  lands,  or  for  any  other  purpose  whatever  which  would 
interfere  with  the  natural  flow  of  the  water  in  said  stream 
through  said  Watson's  lands,  and  from  doing  all  acts  and 
things  whereby  the  waters  of  said  brook  may  be  prevented 
from  flowing  in  their  natural  state  and  condition  and  in 
their  natural  channel  in  and  through  his  lands,  and  from 
discharging  any  waters  from  the  Dundee  canal  or  the 
Passaic  river  into  said  brook,  and  from  mixing  any  other 
waters  with  the  waters  of  said  brook  than  those  which 
naturally  have  been  accustomed  to  run  in  the  bed  of  the 
stream  thereof. 

The  injunction  so  issued  has  ever  since  continued  to  be  in 
force.  The  water  company  have  conformed  to  it  without 
suspending  their  operations.  The  water  of  the  brook  has 
been  used  to  drive  the  wheel  of  the  pump-house  and  then 
returned  to  the  brook,  while  the  water  of  the  Dundee  canal 
has  been  pumped  into  the  reservoir  for  the  supply  of  the 
village,  thus  reversing  or  exchanging  the  courses  originally 
intended. 

The  defences  set  up  in  the  answer  are : 

First — That  the  complainant  did  not  own  the  full  fee  of  the 
bleachery  premises,  inasmuch  as  a  widow's  right  of  dower 
existed  therein,  and  that  she  had  given  a  license  to  the  com- 
pany to  use  their  works  as  constructed. 

Second — That  the  complainant  did  not,  in  fact,  use  the 
water  of  the  brook  for  his  bleachery,  as  alleged  in  his  bill, 
but  that  he  used  the  waters  of  the  Dundee  canal,  and  also 
the  waters  of  a  spring  on  his  premises. 
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Third — That  the  brook  waters  were  not  pure  spring 
waters,  as  claimed  in  the  bill,  and  that  the  canal  waters 
were,  in  fact,  as  pure  and  good  for  bleaching  purposes  as 
those  of  the  brook. 

Fourth — That  the  complainant  is  equitably  estopped  from 
relief  in  this  court  by  his  conduct  in  standing  by  and  seeing 
the  works  built  at  great  cost,  for  useful  public  purposes,  by 
an  incorporated  company,  without  remonstrance  or  warning 
on  his  part. 

Fifth — That  the  water  company  had  constructed  their 
works  through  the  representations  and  covenants  of  their 
grantor,  in  error  or  ignorance  of  complainant's  rights,  and 
without  knowledge  that  he  had  rights  which  could  be 
injured  by  their  works.  That  the  injury,  in  fact,  to  the 
complainant,  by  the  proposed  use  of  the  works,  would  be 
remote  and  trivial,  and  that  the  prevention  of  such  use 
would  make  their  works  measurably  valueless. 

The  testimony  in  the  case  is  exceedingly  voluminous,  fill- 
ing nearly  five  hundred  printed  pages.  I  have  given  much 
time  and  attention  to  the  examination  of  it  in  connection 
with  the  very  full  and  able  briefs  of  the  counsel  on  both 
sides,  and  the  conclusion  I  have  reached  is,  that  the  com- 
plainant is  entitled  to  have  the  injunction,  substantially  as 
issued,  decreed  to  be  perpetual,  with  the  costs  of  his  suit,  but 
that  no  directions  should  now  be  made  looking  to  a  reduc- 
tion of  the  dam.  Further  application,  if  necessary,  in  regard 
to  it  may  be  made  under  leave  reserved  for  that  purpose. 

This  conclusion  is  required,  T  think,  under  the  facts  of 
the  case,  by  the  elementary  and  established  principles  of  law 
relating  to  the  use  of  running  waters  and  to  the  subject  of 
equitable  estoppel.  Chancellor  Kent,  in  his  Commentaries 
(Vol.  ni,  §  52),  lays  down  these  principles  as  to  the  former 
Every  proprietor  of  lands,  he  says,  on  the  banks  of  a  river, 
has  naturally  an  equal  right  to  the  use  of  the  water  which 
flows  in  the  stream  adjacent  to  his  lands,  as  it  was  wont  to 
run,  without  diminution  or  alteration.  ~So  proprietor  has  a 
right  to  use  the  water  to  the  prejudice  of  other  proprietors 
24 
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above  or  below  him,  unless  he  has  a  prior  right  to  divert  it 
or  a  title  to  some  exclusive  enjoyment.  He  has  no  property 
in  the  water  itself,  but  a  simple  usufruct  while  it  passes  along. 
Aqua  currit  et  debet  currere  ut  currere  solebat,  is  the  language  of 
the  law.  Though  he  may  use  the  water  while  it  runs  over 
his  land,  as  an  incident  to  tlie  land,  he  cannot  unreasonably 
detain  it  or  give  it  another  direction,  and  he  must  return  it 
to  its  ordinary  channel  when  it  leaves  his  estate  ;  without 
the  consent  of  the  adjoining  proprietors  he  cannot  divert  or 
diminish  the  quantity  of  water  which  would  otherwise 
descend  to  the  proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above,  without  a  grant  or  an  uninter- 
rupted enjoyment  of  twenty  years,  which  is  evidence  of  it. 
The  owner  must  so  use  and  apply  the  water  as  to  work  no 
material  injury  or  annoyance  to  his  neighbor  below  him, 
who  has  an  equal  right  to  the  subsequent  use  of  the  same 
water.  Streams  of  water  are  intended  for  the  use  and  com- 
fort of  man,  and  it  would  be  unreasonable  and  contrary  to 
the  universal  sense  of  mankind  to  debar  every  riparian  pro- 
prietor from  the  application  of  the  water  to  domestic, 
agricultural  and  manufacturing  purposes,  provided  the  use 
of  it  be  made  under  the  limitations  which  have  been  men- 
tioned, and  there  will  no  doubt  inevitably  be,  in  the  exercise 
of  a  perfect  right  to  the  use  of  the  water,  some  evaporation 
and  decrease  of  it,  and  some  variations  in  the  weight  and 
velocity  of  the  current.  But  de  minimis  non  curat  lex,  and  a 
right  of  action  by  the  proprietor  below  would  not  necessa- 
rily flow  from  such  consequences,  but  would  depend  upon 
the  nature  and  extent  of  the  complaint  or  injury,  and  the 
manner  of  using  the  water.  All  that  the  law  requires  of  the 
party  by  or  over  whose  land  a  stream  passes  is,  that  he 
should  use  the  water  in  a  reasonable  manner,  and  so  as  not 
to  destroy  or  render  useless,  or  materially  diminish  or  affect 
the  application  of  the  water  by  the  proprietors  above  or 
below  on  the  stream. 

The  number  of  adjudged  cases,  involving  the  rights  of 
contending  proprietors,  to  be  found  in  the  reports,  is  very 
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large,  and  many  of  them  have  been  referred  to  by  counsel, 
but  I  do  not  find  anything  in  conflict  with  the  statement  of 
the  law  as  above  made  by  Chancellor  Kent. 

The  difficulties  presented  by  the  cases  grow  out  of  the 
application  of  the  rules  so  enumerated,  and  not  in  re- 
gard to  the  rules  themselves.  In  the  present  case  I  am 
convinced  by  the  evidence  that  the  stream  is,  in  the  legal 
sense,  a  natural  water-course;  that  the  water  in  it  being 
mainly,  if  not  entirely,  spring  water,  and  more  than  usually 
pure  and  clear,  is  peculiarly  well  fitted  to  the  purposes  of 
bleaching ;  that  the  complainant,  ever  since  1869,  has  been 
the  owner  of  the  factory  premises  over  which  the  stream 
passes,  and  that  he  has  made  use  of  it  to  an  important  extent 
in  his  bleachery ;  that  the  water  in  it  is  more  valuable  to 
him  in  its  native  and  customary  state  than  it  would  be  if 
mixed  with  the  water  of  the  canal,  or  than  the  water  of  the 
canal  would  be  if  substituted  for  it,  as  the  company  origi- 
nally designed ;  that  the  premises  of  the  complainant,  and 
the  adjoining  premises  of  the  company,  were  previously  the 
property  of  one  owner,  and  from  him  came  by  grants,  first 
to  the  complainant  and  afterwards  to  the  company,  the 
latter  taking  with  constructive  and  actual  notice  of  the  com- 
plainant's ownership  and  rights  in  the  stream.  It  is  insisted 
upon  in  the  answer,  and  was  strongly  urged  in  the  argu- 
ment, that  the  complainant's  allegation  that  he  drew  water 
for  bleaching  purposes  from  the  stream  was  untrue,  and  that 
the  pipe  through  which  the  water  is  testified  by  the  com- 
plainant's witnesses  to  have  been  drawn,  did  not,  in  fact, 
exist,  or  was  not,  in  fact,  so  used.  But  I  cannot  doubt  that 
the  defendants  are  in  error  on  this  question  of  fact.  The 
proof  is  too  explicit,  and  the  use  too  probable,  in  itself  con- 
sidered, to  permit  me  to  doubt  that  the  water  was  so  used. 
In  this  state  of  things  I  am  unable  to  see,  under  the  settled 
principles  of  law  above  cited,  how  the  company  could,  with 
any  color  of  right,  without  the  consent  of  the  complainant, 
divert  the  stream,  or  a  large  part  of  it,  and  discharge  into  it 
the  water  of  the  canal.     ITo  right  to  do  so  can  be  contended 
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for  because  the  company  was  incorporated  for  the  beneficial 
purpose  of  furnishing  water  to  the  village,  or  because  the 
complainant's  bleachery  was  of  inferior  importance  or  value, 
and  the  use  made  by  him  of  the  water  comparatively  limited. 
Regard  is  properly  to  be  had  to  the  character  of  the  com- 
plainant's use,  and  its  extent,  in  determining  what  is  a 
reasonable  detenticm  or  interference  with  the  flow  on  the 
part  of  the  proprietor  above,  but  the  circumstances  of 
inferior  importance  and  limited  use  cannot  justify  a  general 
diversion  or  appropriation,  such  as  the  company  claimed  to 
be  entitled  to  make.  Nor  can  it  be  doubted  that  the  com- 
plainant is  entitled  to  preventive  relief.  Injuries  of  this 
kind  are  peculiarly  within  the  jurisdiction  of  equity,  and  I 
am  unable  to  see  any  sound  reason  why  in  this  case  the  com- 
plainant, if  apprised  at  the  beginning  of  tlie  company's 
works  of  their  design  to  divert  the  native  water  and  substi- 
tute water  of  a  different  quality  and  in  fluctuating  quantities, 
would  not  have  been  entitled  to  the  aid  of  this  court  in  pre- 
venting the  evils  resulting  to  him  from  such  change,  instead 
of  being  compelled  to  resort  to  a  succession  of  actions  at 
law.  This  view  of  the  case,  indeed,  was  not  resisted  by  the 
company's  counsel  with  the  same  strenuousness  or  confi- 
dence manifested  in  support  of  the  defence  that  the  com- 
plainant was  estopped  by  his  failure  to  remonstrate  or 
object  while  the  works  were  going  on. 

Upon  the  defence  of  estoppel,  as  upon  the  other  branch 
of  the  defendant's  case,  the  doubt  or  dispute  does  not  arise 
as  to  the  law,  but  as  to  the  questions  of  fact — as  to  the 
knowledge  of  the  complainant  respecting  the  defendant's 
})urposes  and  plans,  and  his  acts  or  omissions,  after  such 
knowledge  had  been  acquired.  The  legal  principles  asserted 
and  relied  on  by  the  company's  counsel,  and  which  he  has 
fully  and  learnedly  exhibited  in  his  brief  upon  the  nature 
and  operation  of  an  equitable  estoppel,  are  incontestably 
sound.  It  is  one  of  the  familiar  maxims  of  equity  that  one 
who  has  been  silent  when  in  conscience  he  ought  to  have 
spoken,  will  not  be  permitted  to  speak  when  in  conscience 


2  Stew.]  MARCH  TERM,  1878.  373 

Acquackanonk  Water  Co.  v.  Watson. 

he  ought  to  be  silent.  When  silence  becomes  a  fraud,  he 
who  is  led  by  it  ignorantly  or  innocently  to  rest  upon  his 
title,  believing  it  to  be  secure,  and  to  expend  money  and 
make  improvements  upon  his  property,  without  the  timely 
warning  he  should  have  had  to  dispel  his  illusion,  will  be 
protected  by  estoppel  against  the  denial  of  his  title.  But  I 
am  of  opinion  that  the  evidence  in  this  case  does  not  war- 
rant the  finding  of  fraudulent  silence  on  the  part  of  the 
complainant.  The  testimony  on  this  subject  is  mainly  that 
of  the  parties  themselves,  and,  w^hile  to  some  extent  conflict- 
ing, may  easily  be  reconciled  with  intentional  truthfulness 
on  both  sides. 

I  shall  not  discuss  or  review  it.  The  result  of  it,  in  my 
judgment,  is  that  there  was  a  mutual  misunderstanding, 
which  would  not  have  occurred  but  for  the  error  of  the  com- 
pany's oflacers  as  to  the  complainant's  rights  in  the  stream, 
an  error  mentioned  in  the  answer,  and  which  seems  to  have 
been  one  partly  of  law  and  partly  of  fact,  but  for  which  I 
am  of  opinion  the  complainant  cannot  be  held  responsible 
on  the  ground  of  concealment  or  of  silence.  What  is 
admitted  to  have  taken  place  at  the  interview  between  the 
complainant  and  the  company's  president  was  sufiicient  to 
have  put  the  latter  upon  inquiry,  and  is  inconsistent,  I  think, 
with  the  view  that  any  purpose  existed  in  the  complainant 
other  than  to  stand  upon  his  rights  as  a  proprietor  in  the 
stream.  What  such  rights  were,  was  matter  of  law.  The 
proprietorship  itself  was  patent  and  known.  That  the 
actual  mode  and  extent  of  his  use  of  the  stream  were  not 
manifest  cannot  divest  or  impair  his  right  to  have  it  run  in 
its  natural  condition  or  course.  The  inference  deducible 
from  the  open  and  visible  construction  of  the  works  was  not 
of  an  intention  on  the  company's  part  to  deprive  the  com- 
plainant of  his  property  or  rights,  but  to  make  a  legitimate 
use  of  their  own.  So  far  as  the  dam  and  other  works  could 
be  made  available  for  the  company's  purposes  without 
unduly  or  essentially  interfering  with  those  which  the  com- 
plainant was  entitled  to  exercise  (and  that  to  some  valuable 
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extent  the  works  could  be  so  available  seems  to  be  suffi- 
ciently shown),  the  complainant  had  no  right  to  object,  and 
was  properly  silent.  I  think  it  would  be  greatly  to  over, 
stretch  and  misapply  the  doctrine  of  equitable  estoppel, 
under  the  circumstances  of  this  case,  to  hold  that  his  leo-al 
rights,  as  a  proprietor  and  mill-owner  on  the  stream,  to  the 
use  of  the  water,  under  the  qualifications  and  in  the  man- 
ner expressed  in  the  language  of  Chancellor  Kent,  have 
been  lost  or  have  become  vested  in  whole  or  in  part  in  the 
proprietors  above.  Yet  this  must,  in  my  judgment,  be  held, 
if  the  decree  making  the  injunction  perpetual,  substantially 
as  issued,  should  now  be  denied. 

But  I  cannot  advise  a  decree  requiring  the  dam  to  be 
reduced.  Its  height  does  not  wholly  or  necessarily  regulate 
the  flow  of  the  stream  as  the  complainant  is  entitled  to  have 
it.  It  is  constructed  on  the  company's  land,  and  cannot  be 
a  cause  of  complaint  to  the  proprietor  below,  no  matter  how 
high,  if  the  flow  of  the  brook  be  not  unreasonably  dimin- 
ished or  interrupted.  I  do  not  see  sufficient  reason  in  the 
alleged  impurities  of  the  water  charged  to  be  caused  by  the 
standing  water  of  the  pond,  to  make  it  necessary  or  equi- 
table to  require  the  dam  to  be  abated.  The  acquiescence  of 
the  complainant  in  the  building  of  the  dam  was  an  acqui- 
escence in  the  creation  of  the  pond.  To  some  extent,  per- 
haps, the  character  of  the  water  would  be  affected  by  being 
held  back,  but  I  cannot  consider  this  special  effect  of  such 
a  kind  or  importance,  under  the  circumstances  of  this  case, 
as  to  be  a  matter  to  be  relieved  against. 

The  controversy  between  the  parties,  so  far  as  material 
and  substantial  matters  are  involved,  will  be  adequately  dis- 
posed of  by  the  continuance  of  the  injunction. 

I  will  advise  in  accordance  with  the  above. 

Per  Curiam. 

The  decree,  founded  on  the  foregoing  opinion,  is  unani- 
mously affirmed,  for  the  reasons  therein  expressed. 
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Holcombe  v.  Holcombe.         Yard  v.  Yard. 

Hiram  Holcombe,  executor,  &c.,  respondent, 

and 

JosiAH  Holcombe,  appellant. 

Motion  by  Mr.  Shipman,  on  behalf  of  the  respondent  to 
dismiss  an  appeal  because  only  one  of  two  executors  had 
brought  such  appeal.  The  petition  showed  that  the  other 
executor  declined  to  join  in  the  appeal. 

Mr.  Shipman  cited  Todd  v.  Daniel,  16  Pet.  521 ;  Owings  v. 
Kingeannon,  7  Pet.  399 ;  Forgay  v.  Conrad,  6  How.  201. 

Mr.  J.  R.  Emery,  contra. 

Per  Curiam. 

The  practice  in  such  cases  as  established  in  this  court  has 
always  been  to  require  all  parties  interested  to  join  in  the 
petition,  and  then,  if  any  one  declines  to  proceed,  to  apply 
for  a  summons  and  severance.  An  amendment  of  the  peti- 
tion may  be  allowed  for  the  purpose  of  adding  the  other 
executor  as  a  formal  party,  and,  if  necessary,  the  prosecut- 
ing executor  may  then  apply  for  a  summons  and  severance. 


Archibald  "W.  Yard  and  others,  appellants, 

and 

Randolph  H.  Moore,  executor  of  Joseph  Yard,  and  others, 
respondents. 

Mr.  E.  L.  Campbell  and  Mr.  A.  Browning,  for  appellants. 

Mr.  G.  D.  W.  Vroom  and  Mr.  James  Wilson,  for  respond- 
ents. 
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Per  Curiam. 

This  decree  unanimously  aflarmed,  for  the  reasons,  given 
by  the  chancellor  in  the  case  below,  in  12  C.  E.  Gr.  114. 


Joshua  A.  French,  appellant, 

and 
Aaron  Claflin,  respondent. 

Mr.  C.  H.  Winfield,  for  appellant. 

Mr.  Jacob  Weari,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor,  in  his  opinion,  in  1  Stew.  383. 


CASES 


ADJUDGED    IN 


THE  COURT  OF  CHANCERY 

OP 

THE  STATE  OF  NEW  JERSEY, 
MAY  TERM,  1878. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


GeorcJe  F.  Lee 

V. 

The  West  Jersey  Land  and  Cranberry  Company. 

1.  A  mortgagor  of  a  mortgage  made  payable  in  one  year,  is  not  enti- 
tled to  any  benefit  from  a  subsequent  agreement  made  between  the 
mortgagee  and  his  assignee,  extending  the  time  of  payment  on  condi- 
tion of  the  mortgagee's  guaranty  and  the  prompt  payment  of  the 
interest. 

2.  Where  a  mortgagee  guarantees  an  overdue  mortgage,  his  assignee 
must  foreclose  after  notice  to  proceed  at  the  mortgagee's  expense. 


On  bill  to  foreclose.     On  final  hearing  on  pleadings  and 
proofs. 

Mr.  T.  H.  Dudley^  for  complainant. 

Mr.  P.  L.  Voorhees,  for  defendants. 
25 
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The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage,  dated  Feb- 
ruary 2l8t,  1876,  for  $15,000  and  interest,  given  by  the 
defendants  to  John  Kessler,  Jr.,  upon  land  in  Burlington 
county.  It  is  payable  in  one  year  from  its  date.  The  bill 
was  filed  on  the  4th  of  May,  1877.  The  complainant  holds 
the  mortgage  by  assignment  dated  March  15th,  1876,  from 
the  mortgagee,  who  assigned  it  to  him,  together  with  cer- 
tain shares  of  the  capital  stock  of  the  defendants,  as  security 
for  a  loan  of  $15,000  made  to  him  by  the  complainant. 
Kessler  at  the  same  time  guaranteed  the  payment  of  the 
mortgage  to  the  complainant.  Contemporaneously  with  the 
delivery  of  the  assignment,  the  defendants  gave  to  the  com- 
j)lainant  a  declaration,  under  their  corporate  seal  and  signed 
by  their  president,  that  they  had  received  notice  that  an 
assignment  of  the  mortgage  was  about  to  be  made  by 
Kessler,  "the  owner  and  holder"  thereof,  to  the  complain- 
ant; that  the  sum  of  $15,000,  the  amount  of  the  principal 
of  the  mortgage,  was  still  owing  thereon,  with  interest  from 
the  21st  of  February,  1876,  and  that  they  had  no  charge, 
demand,  plea  or  set-off"  upon,  for  or  against  the  mortgage  in 
any  way  or  manner  whatever.  When  the  assignment  was 
made,  it  was  agreed  between  Kessler  and  the  complainant 
that  if  the  interest  should  be  paid  promptly,  half-yearly,  on 
the  mortgage,  the  latter  would  hold  the  mortgage  for  the 
period  of  five  years  from  the  date  thereof,  without  foreclos- 
ing it;  and,  further,  that  Kessler  might,  on  giving  sixty 
days'  notice,  pay  $5,000  of  the  principal  of  the  mortgage, 
and  that,  on  such  payment,  the  complainant  would  re-assign 
the  stock  to  him,  or  to  such  person  or  persons  as  he  might 
appoint,  and  hold  the  mortgage  and  guaranty  as  security  for 
the  balance  of  the  loan.  The  interest  which  became  due 
on  the  mortgage  on  the  21st  of  February,  1877,  was  not 
paid  by  the  defendants,  though  they  were  notified  by  the 
attorneys  of  the  complainant,  just  before  it  became  due,  to 
pay  it  when  it  should  become  due.     The  complainant  then 
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■called  on  Kessler,  the  guarantor,  for  it,  and  he  paid  it, 
accordingly,  on  the  5th  of  March  following. 

The  president  of  the  defendants,  according  to  the  testi- 
mony of  Mr.  Cheney,  declined  to  pay  the  interest  until 
after  he  should  have  made  an  investigation  as  to  what  had 
become  of  $300  of  the  loan  which  the  mortgage  was  made 
to  secure,  and  which  had  been  raised  for  the  benefit  of 
the  defendants.  Mr.  Cheney  says  that  after  the  president 
received  the  note  from  the  attorneys  in  regard  to  the  inter- 
est, the  president  said  that,  before  paying  that  interest,  he 
would  like  to  know  to  whom  and  for  what  purpose  $300  of 
the  money  lent  by  the  complainant  to  Kessler  had  been 
paid,  as  he  had  always  been  in  doubt  as  to  the  disposition 
of  it,  and  that  he  really  believed  that  the  company  was  enti- 
tled to  a  credit  of  that  amount  on  account  of  the  interest  of 
the  mortgage ;  and  the  president  thereupon  inquired  of  the 
complainant's  attorneys  on  the  subject. 

The  president  says  he  was  unable  to  obtain  the  informa- 
tion at  once,  and  that  one  of  the  attorneys  promised  to  get 
it  for  him.  But  it  appears  clearly,  by  the  evidence,  that  the 
information  referred  to  was,  by  direction  of  Kessler,  fur- 
nished to  him,  in  writing,  as  early  as  about  the  29th  of 
December,  1876. 

The  demand  for  the  interest  is  dated  on  the  20th  of  Feb- 
ruary, 1877,  and  the  interest  fell  due  on  the  next  day. 
Though  the  interest  was  tendered  to  the  complainant,  it  was 
not  until  the  13th  of  March,  about  three  weeks  after  it 
became  due.  Kessler  had  paid  it  to  the  complainant  on  the 
6th  of  March.  If  the  defendants  had  been  entitled  to  the 
benefit  of  the  agreement  between  the  complainant  and 
Kessler,  the  condition  on  which  the  extension  of  time 
depended  was  not  performed:  the  interest  was  not  paid 
promptly.  But  they  are  not  entitled  to  the  benefit  of  that 
agreement.  It  was  not  made  with  them,  nor  for  them.  It 
was  an  agreement  between  the  complainant  and  Kessler. 
The  complainant  expressly  refused  to  deal  with  or  recog- 
nize them  in  the  transaction  of  the  loan.     They  certified  to 
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him  that  Kessler  was  the  owner,  as  well  as  the  holder,  of 
the  mortgage;  that  the  principal,  $15,000,  was  owing 
thereon,  and  that  they  had  no  charge,  claim,  demand,  plea 
or  set-off  upon,  for  or  against  the  mortgage,  in  any  way  or 
manner  whatever ;  in  other  words,  that  it  was  a  bona  fidCy 
valid  mortgage,  on  which  there  was  owing  to  Kessler  the 
sum  of  $15,000  of  principal,  and  that  they  had  no  interest 
whatever  in  it. 

Again,  Kessler  guaranteed  the  payment  of  the  mortgage 
to  the  complainant.  On  the  27th  of  March,  1877,  he 
expressly,  in  view  of  his  liability  as  guarantor,  by  a  written 
communication  requested  the  complainant  to  proceed  to 
collect  the  money  due  on  the  mortgage,  declaring  that  he 
believed  it  to  be  necessary,  for  his  protection  as  guarantor, 
that  it  should  be  done,  and  offering  to  indemnify  the  com- 
plainant against  the  expense  incident  thereto.  The  com- 
plainant was  not  at  liberty  to  disregard  this  notice,  but  was 
bound,  in  order  to  save  his  guaranty,  to  proceed  to  the  col- 
lection of  the  mortgage. 

There  will  be  a  decree  for  the  complainant  for  the  amount 
due  on  the  mortgage. 


Stille  Chew 

V. 

Henry  Ferrari  and  wife. 


It  is  sufficient  to  sustain  the  defence  of  usury  if  the  weight  of 
evidence  be  in  its  favor. 


Bill  to  foreclose.      On  final  hearing  on  pleadings  and 
proofs. 

Mr.  J.  D.  Pancoast,  for  complainant. 

Mr.  T.  JE.  French,  for  defendants. 
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The  Chancellor. 

The  answer  sets  up  the  defence  of  usury.     The  mortgage 
was  made  by  the  defendants,  Ferrari  and  wife,  to  Gilbert 
D.  Keen.     It  is  dated  on  the  12th  of  January,  1874,  and 
was  made  to  secure  the  payment  of  $2,000,  in  one  year  from 
its  date,  with  lawful  interest.     Ferrari  testifies  that  he  was, 
when  it  was  given,  in  possession  of  a  lot  of  land  in  Weno- 
nah,  in  Gloucester  county,  which  he  had  agreed  to  buy  of 
the  Mantua  Land  and  Improvement  Company,  at  the  price 
of  $400 ;  that  he  had  contracted  with  Keen  for  the  building 
by  the  latter  for  him  thereon  of  a  house,  for  the  price  of 
$1,450,  to  be  paid  when  the  building  should  be  completed; 
that,  before  the  house  was  finished.  Keen  called  on  him  for 
payment  of  the  contract  price,  to  enable  him  to  pay  the 
debts  which  he  owed  for  the  lumber;   that  he  told  Keen 
that  he  expected  soon  to  borrow  the  money  from  a  building 
society,  and  would  pay  him  as  soon  as  he  should  do  so;  that 
Keen  then  said  that  he  could  not  wait,  and  that  he  would 
find  some  one  to  lend  the  money;  that  Keen  did  so;  that 
he  found  Allen  S.  Morgan ;  that  Ferrari  went  to  see  Mor- 
gan on  the  subject,  and  it  was  then  agreed  between  them 
substantially  that  Morgan  should  lend  to  Ferrari  $1,500,  for 
a  premium  of  $500 ;  that  the  agreement  was  that  Morgan 
should  pay  to  Keen  (to  whom  Ferrari  would,  when  the  house 
should  have  been  completed,  owe  $1,450  for  the  contract 
price  as  above  stated,  and  also  $50  for  extra  work,)  the  sum 
of  $1,100,  and  pay  to  the  land  company  $400  for  the  lot, 
and  Ferrari  should  give  him  his  bond  and  mortgage  (to  be 
made  in  favor  of  Keen)  for  $2,000,  payable  in  one  year,  with 
interest  at  seven  per  cent,  per  annum,  payable  half-yearly. 

The  bond  and  mortgage  were  made  in  favor  of  Keen, 
who  assigned  them,  on  the  next  day,  to  Morgan.  On  the 
giving  of  the  bond  and  mortgage,  Ferrari  gave  to  Keen  his 
note  for  $400  in  full,  with  the  $1,100  which  Keen  was  to 
receive  from  Morgan  for  the  contract  price  and  the  amount 
agreed  to  be  paid  for  extra  work. 
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Morgan  swears  that  he  never  loaned  Ferrari  any  money 
whatever ;  that  the  transaction  which  resulted  in  his  obtain- 
ing the  mortgage  was  entirely  between  him  and  Keen  (who 
is  dead),  and  that  he  did  not  procure  the  making  of  the 
mortgage  to  Keen.  His  testimony,  however,  is  very  unsat- 
isfactory. He  swears  that  he  cannot  say  when  the  mortgage 
was  assigned  to  him,  and  that  he  paid  Keen  the  full  amount 
of  it,  partly  in  a  note  of  the  latter  and  partly  in  cash.  He 
cannot  say,  however,  what  the  amount  of  the  note  was,  but 
swears  that  the  money  and  note  together  amounted  to 
$2,000.  He  subsequently  admits  that  he  paid  $400  for  the 
price  of  the  lot.  He  says  he  did  this  because  Keen  said  the 
lot  had  not  been  paid  for ;  because  Keen  complained  that 
Ferrari  had  told  him  that  he  owned  the  lot,  and  he  says  he 
paid  the  money  to  make  the  title  good  and  the  mortgage 
good.  He  admits  that  he  held  a  note  for  $400,  given  by 
Ferrari  to  Keen,  which  had  been  partly  paid  ofl:',  but  gives 
no  further  account  of  it.  That  is  undoubtedly  the  note  of 
which  Ferrari  speaks,  and  which  he  swears  he  gave  to  Keen 
in  part  settlement  of  the  claim  of  $1,500  for  the  contract 
price  and  extra  \vork. 

There  is  corroboration  of  Ferrari's  testimony  in  that  of 
Dr.  Bailey,  the  agent  of  the  land  company,  \vho  swears  that 
Morgan  paid  him  the  price  of  the  lot,  but  gave  no  reason 
for  doing  so;  and  that  he  gave  Morgan  the  deed  for  the  lot; 
while  Morgan  swears  that  he  never  had  it.  There  is  also 
corroboration  in  the  fact  that  the  assignment  from  Keen  to 
Morgan  was  made  on  the  very  next  day  after  the  day  on 
which  the  mortgage  was  executed. 

It  is  sufficient  to  sustain  the  defence  of  usury  if  the 
weight  of  the  evidence  be  in  its  favor.  Warwick  v.  Mar- 
lait,  10  a  E.  Gr.  188;  Kane  v.  Hibernia  Ins.  Co.,  10  Vr. 
697,  706.  The  usury  is  proved.  The  complainant  is  enti- 
tled to  recover  $1,500,  less  the  excess  of  interest  paid  on  the 
mortgage  and  the  amount  realized  by  him  in  the  suit  on 
the  bond.     He  is,  of  course,  entitled  to  no  costs. 
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Dawson  v.  Drake. 

Jacob  H.  Dawson 

V. 

Elkanah  Drake  and  others. 

Under  foreclosure  of  a  first  mortgage  of  $10,000,  to  which  the  holder 
of  a  second  mortgage  of  $2,000  was  a  party,  the  premises,  worth 
$14,000,  were  sold  for  $10,000  to  the  first  mortgagee.  Upon  petition  of 
the  second  mortgagee,  alleging  that  he  had  refrained  from  bidding  at 
the  sale  on  account  of  representations  of  the  first  mortgagee,  and  also 
of  a  third  person,  as  to  the  amount  each  would  oflTer,  a  resale  was 
ordered  on  the  petitioner's  giving  security  to  obtain  a  bid  of  $13,000. 
Actual  betterments  put  on  the  premises  since  the  sale,  and  taxes  paid, 
to  be  refunded,  with  interest,  to  the  first  mortgagee  before  the  pay- 
ment of  anything  on  account  of  the  second  mortgage. 


Bill  to  foreclose.     Petition  to  set  aside  sheriff's  sale. 
Mr.  C.  F.  Hill,  for  petitioner. 
Mr.  G.  F.  Tattle,  for  complainant. 

The  Chancellor. 

At  the  sheriff's  sale  under  the  execution  in  this  cause, 
the  complainant,  who  was  the  holder  of  the  first  mortgage 
(the  first  encumbrance),  purchased  the  mortgaged  premises, 
which  were  a  house  and  lot  in  Newark,  for  $10,000.  The 
sheriff  has  not  yet  delivered  the  deed.  There  was  then  due 
on  the  complainant's  mortgage  the  sum  of  $11,095.25,  or 
thereabouts.  The  petitioner  was  the  holder  of  the  second 
mortgage  (which  was  the  second  encumbrance  on  the  prop- 
erty), and  there  was  due  on  it  the  sum  of  $2,112.25,  or 
thereabouts.  The  property,  according  to  the  evidence, 
would  have  been,  and  would  now  be,  cheap  at  $14,000. 
Though  the  petitioner  was  present  at  the  sale  he  did  not  bid, 
and  he  does  not  appear  to  have  taken  any  step  to  get  bid- 
ders.    The  reason  which  he  oft'ers  for  this  seeming  inactivity 
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and  inattention  to  his  interest,  is,  that  he  relied  on  assur- 
ances received  by  him  from  the  complainant,  before  the  sale, 
that  there  would  be  such  a  competition  for  the  property  as 
would  secure  his  claim ;  that  there  was  a  person,  whom  he 
named,  Mr.  Horace  A.  Hall,  who  would  give  $13,000  for  it, 
and  that  he  himself  would  authorize  his  solicitor  to  bid  it 
up  to  $13,500.  Mr.  Hall  has  been  sworn  as  a  witness  on 
this  application,  and  it  appears  that  he  was  indeed  willing 
to  give  that  amount,  and  so  informed  the  complainant,  and 
is  now  willing  to  bid  $14,000  for  the  property  if  a  resale  be 
ordered.  Though  he  was  present  at  the  sale,  he  did  not 
bid.  He  testifies  that  he  had  an  understanding  with  the 
complainant,  who,  though  he  knew  that  he  was  willing  to 
give  $13,000  for  the  property,  had  agreed  that  he  should 
have  it  at  the  amount  of  the  complainant's  debt,  interest, 
costs  and  sherifit"'s  fees.  He  testifies  that  the  reason  why  he 
did  not  bid  at  the  sherifi''s  sale  was  that  he  understood  the 
complainant's  solicitor  to  propose  that,  in  order  to  save 
sherifi;''8  fees  he  should  not  do  so,  but  should  leave  it  to  the 
complainant's  solicitor  to  do  the  bidding,  in  order  that  the 
property  might  be  bought  in  at  as  low  a  price  as  possible. 
He  swears  that  but  for  this  understanding  as  to  the  bidding 
on  which  he  rested,  he  would  have  bid  at  the  sale  $11,750. 
There  appears  to  be  no  good  reason  to  doubt  that  the  peti- 
tioner did  rely  on  the  statements  made  by  the  complainant 
to  him  before  the  sale  as  to  the  demand  for  the  property 
and  the  competition  which  would  surely  be  consequent 
thereon.  The  witnesses  on  both  sides  are  all  highly 
respectable,  and  the  contradictions  in  their  testimony  are 
evidently  due  to  a  difference  of  recollection.  It  is  unneces- 
sary to  consider  the  testimony  in  detail,  or  to  make  any 
comparison,  for  the  fact  appears  clearly  that,  through  a  very 
natural  reliance  upon  what  was  said  to  him  by  the  com- 
plainant, in  respect  to  the  prospects  of  the  sale  of  the  prop- 
erty, the  petitioner  took  no  steps  to  protect  his  interest,  and 
that,  through  his  reliance  on  what  he  understood  to  be  the 
agreement  between  him  and  the  complainant,  Mr.  Hall  did 
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not  bid  at  the  sale  as,  otherwise,  he  would  have  done.  The 
complainant's  son,  Jacob  H.  Dawson,  Jr.,  entered  into 
possession  of  the  property  on  the  afternoon  of  the  day  of 
the  sale,  and  proceeded  to  make  repairs  and  cause  other 
work  to  be  done  to  the  house,  at  a  cost,  as  he  testifies,  of 
$333.12,  of  which  $313.12  were,  he  says,  for  necessary 
repairs  and  work  for  the  permanent  improvement  of  the 
premises.  The  complainant,  also,  after  the  sale,  paid  the 
taxes  on  the  property,  which  were  in  arrear,  and  on  which 
interest  was  running  at  the  rate  often  per  cent,  per  annum. 
The  amount  so  paid  by  him,  with  lawful  interest  thereon, 
should  be  charged  on  the  premises  for  his  benefit,  in  case  of 
resale,  and  the  amount  of  the  expenditure  which  Jacob  H. 
Dawson,  Jr.,  made  for  repairs  and  other  work  done  to  the 
property,  so  far  as  it  added  to  the  value  of  the  property, 
should   be  charged  thereon,  with  interest,  for  his  benefit. 

There  will  be  a  reference  to  ascertain  the  amount  paid  by 
the  complainant  for  taxes  and  interest  thereon,  and  the 
amount  due  to  Jacob  H.  Dawson,  Jr.,  for  his  expenditures 
for  actual  betterments  of  the  premises. 

A  resale  will  be  ordered  on  terms  that  the  petitioner  give 
bond,  with  suflicient  surety  or  sureties,  to  bid,  on  the  resale, 
$13,000  for  the  property,  and  take  it  at  that  price,  if  neces- 
sary, in  order  that  the  property  may  bring  that  sum  at  least 
on  the  resale.  On  the  resale  the  amounts  paid  for  tax  and 
interest  and  for  betterments,  with  interest  thereon,  and  the 
costs  of  the  sale  already  made  and  the  costs  of  this  appli- 
cation will  be  charged  on  the  property  in  advance  of  the 
amount  due  the  petitioner. 


John  A.  Osborn 

V. 

Catharine  A.  Osborn  and  others. 

No  presunij-jtion  of  a  resulting  trust  arises  from  a  wife's  possession 
of  premises  under  a  voluntary  conveyance  by  her  husband. 
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Bill  for  relief.  Motion  to  dissolve  injunction,  on  bill  and 
answer  and  affidavits  on  both  sides. 

3fr.  Leon  Abbett,  for  the  motion. 
Mr.  W.  H.  Vredenburgh,  contra. 

The  Chancellor. 

The  bill  is  filed  to  establish  a  trust  in  favor  of  "the  com- 
plainant and  his  family"  in  a  mortgage  held  by  his  wife, 
one  of  the  defendants.  The  mortgage  was  received  by  her 
on  or  about  the  10th  of  April,  1875,  on  account  of  the  pur- 
chase-money of  a  farm  of  fifty  acres,  in  Monmouth  county, 
to  which  she  had  the  title,  and  which  was  then  sold  and 
conveyed  by  her.  The  farm  was,  on  the  13th  of  October, 
1871,  owned  by  the  complainant,  and  it  was  then  conveyed 
by  him  to  his  wife's  father,  to  the  end  that  the  latter  should 
convey  it  to  the  complainant's  wife,  which  was  done  accord- 
ingly on  the  same  day.  The  conveyance  from  the  com- 
plainant to  his  father-in-law  was  entirely  voluntary.  The 
bill  alleges  that  it  was  made  and  accepted  to  secure,  in  view 
of  the  complainant's  incapacity  for  business,  a  permanent 
home  for  himself  and  his  family  against  future  contingen- 
cies; that  the  conveyance  by  the  grantee  in  that  deed  to  the 
complainant's  wife  was  made  in  order  to  carry  that  inten- 
tion into  efifect,  and  that  the  mortgage  in  question  was 
taken  by  the  wife  on  the  express  understanding  that  it  was 
to  be  an  investment  for  the  support  of  the  complainant  and 
his  family. 

The  answer  denies  all  the  equity  of  the  bill.  It  alleges 
that  the  conveyance  of  the  farm  was  made  by  the  complain- 
ant to  his  father-in-law  in  order  that  the  latter  might  con- 
vey the  property  to  the  complainant's  wife,  as  and  for  her 
own  property  absolutely;  that  it  was  so  conveyed  to  and 
was  held  by  her  accordingly,  and  that  she  sold  and  con- 
veyed it  as  her  own  absolute  property,  and  received  the 
mortgage  on  account  of  the  purchase-money  for  her  own 
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use,  and  that  she  neither  received  nor  held  either  the  prop- 
erty or  the  mortgage  on  any  trust  whatever. 

The  parties  litigant  are  living  separate  from  each  other, 
and  the  bill  and  answer  present  charges  and  counter-charges 
of  unfaithfulness  to  the  marriage  relation  by  the  one  against 
the  other.  The  wife  is  living  in  the  city  of  New  York,  and 
has  the  custody  of  the  children  of  the  marriage,  whom  she 
maintains.  It  appears  by  the  bill  and  the  affidavits  which 
have  been  submitted  by  the  complainant  (both  parties  read 
affidavits  on  this  motion,  without  objection)  that  he  relies 
entirely  on  parol  proof  to  establish  the  alleged  trust.  Such 
evidence  is  not  competent  to  establish  a  trust  in  the  land. 
To  receive  it  would  be  in  contravention  of  the  statute  of 
frauds.  No  resulting  trust  arose  from  the  voluntary  con- 
veyance by  the  complainant  to  his  wife. 

Mr.  Hill  gives  it  as  the  clear  result  of  the  authorities  that 
where  a  person  being  a  stranger  in  blood  to  the  donor,  and 
a  fortiori  if  connected  with  him  by  l>Iood,  is  in  possession'  or 
an  estate  under  a  voluntary  conveyance  duly  executed,  the 
mere  fact  of  his  being  a  volunteer  will  not  of  itself  create 
any  presumption  that  he  is  a  trustee  for  the  grantor,  but  he 
will  be  considered  entitled  to  the  enjoyment  of  the  benefi- 
cial interest  unless  that  title  is  displaced  by  sufficient 
evidence  of  an  intention  on  the  part  of  the  donor  to  create 
a  trust.  He  adds  the  observation  of  the  lord  chancellor  in 
Cook  V.  Fountain,  3  Swanst.  590,  591,  that  such  donee  need 
not  bring  proofs  to  keep  his  estate,  but  the  plaintiff  must 
bring  proofs  to  take  it  from  him.  He  further  says  that 
parol  declarations  cannot  be  received  in  evidence  to  estab- 
lish the  trust,  for  in  those  cases  there  exists  no  resulting  or 
presumptive  trust,  and  the  admission  of  such  evidence 
would  be  for  the  purpose  of  contradicting  the  written 
instrument  and  establishing  a  trust  by  parol  in  the  very 
teeth  of  the  statute  of  frauds.     Hill  on  Trustees  106,  107. 

Where  the  case  is  grounded  on  actual  or  constructive 
fraud,  allegations  of  which  are  contained  in  the  bill,  parol 
declarations  are  admissible  in  support  of  those  allegations; 
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but  no  fraud  is  alleged  in  this  case.  Nor  will  the  fact  that, 
when  the  conveyance  was  made,  the  parties  were  husband 
and  wife,  withdraw  the  transaction  from  the  operation  of 
the  statute  of  frauds.     Perr}/  on  Trusts,  §  164. 

The  mortgage  is  for  part  of  the  purchase-money  of  the 
land,  and  if  the  trust  cannot  be  established  as  to  the  land, 
parol  proof  of  a  trust  in  the  land  will  not  avail  to  establish 
a  trust  in  the  proceeds  of  the  sale  of  it.  It  may  be  added, 
that  the  complainant's  wife  absolutely,  unqualifiedly  and 
explicitly  denies  the  existence  of  the  alleged  trust,  as  well 
as  to  the  mortgage  as  in  the  land. 

The  injunction  will  be  dissolved,  with  costs. 


Francis  Ekings 

V. 

Mary  Murray  and  others. 


A  sheriff  may  convey  to  the  assignee  of  a  purchaser  of  lands  sold  on 
execution  at  law  or  in  equity,  and  such  grantee  is  entitled  to  a  writ  of 
assistance. 


Motion  for  writ  of  assistance. 
Mr.  J.  H.  Rogers,  for  the  motion. 
Mr.  E.  Stevenson,  contra. 

The  Chancellor. 

It  appears  by  the  petition  that  the  petitioner  is  the 
grantee  named  in  the  sheriff''s  deed  for  the  mortgaged 
premises  sold  under  the  writ  of  jieri  facias  issued  in  this 
cause,  but  he  was  not  the  purchaser  at  the  sale.  The  prop- 
erty was  struck  ofi"  to  the  complainant,  who  directed  the 
sheriff  to  convey  it  to  the  petitioner.     The  defendant,  Mary 
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Murray,  remains  in  possession,  notwithstanding  the  order 
for  possession  in  favor  of  the  petitioner  was  duly  served 
upon  her ;  and  she  resists  this  motion  for  a  writ  of  assist- 
ance on  the  ground  that  the  petitioner  has  not,  under  the 
sheriff's  deed,  since  he  was  not  the  purchaser  at  the  sale, 
any  lawful  title  to  the  property.  The  purchaser  of  land  at 
a  sheriff's  sale  under  execution  at  law  or  in  equity,  may 
assign  his  bid,  and  the  sheriff"  may  lawfully  convey  the  prop- 
erty to  the  assignee  accordingly.  The  deed  in  such  case 
will  pass  to  the  assignee  as  good  and  valid  a  title  as  it  would 
have  passed  to  the  purchaser  had  it  been  made  to  him.  The 
petitioner  is  entitled  to  the  writ  of  assistance. 


The  Union  Building  Loan  Association  of  New  Brunswick 

V. 

The  Masonic  Hall  Association  of  New  Brunswick,  and 

others. 

1.  Building  loan  associations  have  power  to  loan  money  on  the  same 
security  as  individuals,  notwithstanding  their  usual  mode  is  to  require 
the  borrower  to  assign  their  own  stock  as  collateral  to  his  mortgage. 

2.  Where  several  loan  associations  made  concurrent  loans  on  the 
same  building, — Held,  tliat  no  implied  obligation  on  all  of  them  to 
require  such  assignment,  arises  from  the  fact  that  some  of  them  did 
so ;  and  that  the  equality  of  such  as  did  not  was  not  thereby  affected . 

3.  If  such  stock  has  been  assigned,  it  must  be  sold  first,  and  the 
amount  applied  on  the  mortgage. 

4.  Fines  for  delinquency  (secured  by  the  mortgage)  in  paying 
monthly  installments  on  such  stock,  after  assignment  as  collateral 
security  for  the  mortgage-money,  do  not  cease  on  filing  a  bill  to  fore- 
close the  mortgage  to  which  the  stock  is  collateral. 


Bill   to  foreclose.     On   final   hearing   on   pleadings  and 
proofs. 


390  CASES  IN  CHAK'CERY.  [29  Eq. 

Union  Building  Loan  Association  v.  Masonic  Hall  Association. 

Mr.  S.  D.  Grimstead,  for  complainant. 

Mr.  A.  V.  SchencJc  for  the  Masonic  Hall  Association. 

Mr.  W.  Strove/,  for  the  Mutual  Loan,  Empire  Building  and 
Loan,  and  Manufacturers  and  Mechanics  Building  and 
Loan  Associations. 

Mr.  D.  R.  Boice,  for  the  Home  and  New  Brunswick 
Building  and  Loan  Associations. 

Mr.  C.  T.  Cowenhoven,  for  the  Earitan  Building  and  Loan 

Association. 

Mr.  W.  P.  Voorhees,  for  the  Citizens  Loan  Association. 

The  Chancellor. 

A  number  of  building  loan  associations  in  the  city  of 
New  Brunswick  agreed  to  lend  money  to  the  Masonic  Hall 
Association  of  that  place,  on  security  of  mortgage  of  the 
real  estate  of  the  borrower.  The  mortgages  were  to  be 
concurrent  liens  on  the  property.  The  mortgages  by  which 
the  repayment  of  the  loans  was  secured  were  in  the  form 
usual  among  such  associations,  and  in  accordance  with  their 
well-known  methods.  That  which  was  given  to  the  com- 
plainants acknowledged  that  the  Masonic  Hall  Association 
owed  to  the  building  loan  association  the  sum  of  $50,000, 
and  "for  the  better  securing  and  more  sure  payment  of" 
that  money,  and  in  consideration  of  one  dollar,  conveyed 
the  premises  to  the  latter  association,  with  the  following 
proviso :  "  that  if  the  party  aforesaid  of  the  first  part  (the 
mortgagors),  or  their  successors,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  said  party  of  the  second 
part  (the  mortgagees),  or  their  assigns,  the  interest  on  the 
said  principal  sum  of  $50,000,  together  with  the  regular 
monthly  installments  of  one  dollar  on  each  share  of  stock 
owned  by  the  said  The  Masonic  Hall  Association  of  New 
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Brunswick  in  the  said  The  Union  Building  Loan  Associa- 
tion of  New  Brunswick,  on  the  second  Thursday  in  each 
and  every  month  hereafter  (the  said  interest  to  be  at  the 
rate  of  one-half  of  one  per  cent,  per  month),  until  the  said 
principal  sum  of  $50,000  shall  he  paid ;  and  in  case  the  said 
The  Masonic  Hall  Association  of  New  Brunswick  shall 
neglect,  for  the  space  of  three  months,  to  pay  said  monthly 
installments  of  one  dollar  on  each  share  of  their  stock  in 
the  said  The  Union  Building  Loan  Association  of  New 
Brunswick;  or  in  case  of  three  months'  interest  on  said 
principal  sum  of  $50,000  being  at  any  time  in  arrears  and 
unpaid,  then,  if  the  said  The  Masonic  Hall  Association  of 
New  Brunswick,  or  their  successors,  shall  immediately  pay 
to  the  said  The  Union  Building  Loan  Association  of  New 
Brunswick,  or  their  assigns,  the  said  principal  sum  of 
$50,000,  with  interest,  as  aforesaid,  together  with  all  fines 
that  may  have  been  incurred  under  the  provisions  of  the 
constitution  of  the  said  The  Union  Building  Loan  Associa- 
tion, by  reason  of  such  neglect  or  refusal,  without  any 
deduction  or  defalcation  for  taxes,  assessments  or  any  other 
imposition  whatever,  according  to  the  condition  of  the 
above-mentioned  obligation,  then  and  from  thenceforth 
these  presents  and  the  before-mentioned  obligation  shall 
cease,  determine  and  be  void,  &c." 

The  Masonic  Hall  Association  borrowed  the  $50,000  on 
the  basis  of  their  ownership  of  two  hundred  and  fifty  shares 
of  the  stock  of  the  building  loan  association,  and  they  made 
an  assignment  to  the  latter,  accordingly,  of  that  number  of 
shares,  as  collateral  security  for  the  payment  of  the  money 
intended  to  be  secured  by  the  mortgage ;  but,  in  fact,  they 
owned  only  two  hundred  and  fifteen  shares,  and  never 
acquired  any  more. 

The  Empire  Building  and  Loan  Association  in  like  man- 
ner failed  to  obtain,  as  collateral  security,  the  full  number 
of  shares  of  stock  which  the  assignment  to  them  of  stock  as 
collateral  security  purported  to  transfer. 
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The  building  loan  associations  defendants  in  this  suit,  insist 
that,  in  the  distribution  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  if  there  should  not  be  sufficient  to  pay- 
all  the  mortgages  in  full,  the  complainants  and  the  Empire 
Association  ought,  under  the  circumstances,  in  equity,  to  be 
postponed  as  to  the  payment  of  so  much  of  the  principal  of 
their  respective  debts,  and  interest  thereon,  as  is  unsecured 
by  collateral  security  of  stock,  until  after  the  debts  of  the 
other  associations  shall  have  been  paid  therefrom.  This 
claim  of  equity  is  based  on  the  assumption  that  the  com- 
plainants and  the  Empire  Association,  as  between  them  and 
the  other  associations  which  obtained  collateral  security  of 
stock  to  the  full  extent  of  their  loans,  were  bound  to  obtain 
such  security  to  a  like  extent.  There  was  no  agreement 
between  the  mortgagees  that  any  collateral  security  what- 
ever should  be  obtained ;  but  it  is  insisted  that  an  implied 
agreement  arose  from  the  nature  of  the  organization,  busi- 
ness and  objects  of  the  lenders  of  the  money.  Such  an 
implication,  however,  did  not  arise.  A  building  loan  asso- 
ciation may  lawfully  lend  its  money  to  its  members  or  other 
persons,  on  adequate  and  proper  security,  in  the  ordinary 
way,  instead  of  the  way  peculiar  to  such  associations.  That 
the  complainants  intended  to  obtain  collateral  security  in 
stock  to  the  full  amount  of  their  loan  is  not  questioned. 
That  they  have  failed  to  do  so  is  obviously  to  their  disad- 
vantage to  the  extent  of  the  failure,  for  they  have  so  much 
less  security  for  their  debt ;  but  in  the  absence  of  any  agree- 
ment, there  was  no  obligation  upon  them,  in  equity,  as 
between  them  and  the  other  building  loan  associations,  to 
obtain  such  security. 

It  is  insisted  by  the  defendant  mortgagees  that  the  stc  ck 
held  as  collateral  to  the  loans  secured  by  the  building  loan 
association  mortgages  should  net  be  sold,  but  tlat  the  asso- 
ciations holding  it  should  be  permitted  to  take  it  en  account 
of  the  money  due  on  their  mortgages  at  the  amount  which 
the  Masonic  Hall  Association  would,  by  the  regulations  of 
the  associations,  be  entitled  to  receive  for  it  on  withdrawal 
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from  them — that  is,  the  amount  of  dues  actually  paid  after 
deducting  therefrom  all  fines  and  forfeitures.  The  argu- 
ment is,  that  if  the  stock  be  sold  in  the  market  it  will  bring 
a  larger  price  than  that,  because  of  the  fact  that  it  is  worth 
more ;  but  such  increased  price  will  be  due,  in  part,  to  the 
payments  made  by  other  stockholders  who  hav^e  not  proved 
delinquent  in  meeting  their  engagements  with  the  associa- 
tion, and  so  the  delinquent  stockholder  will,  by  means  of 
such  enhanced  price,  be  enabled  to  share  in  profits  which  he 
should  be  held  to  have  forfeited  by  his  delinquency.  The 
purchaser,  however,  will  take  the  stock  subject  to  all  the 
liabilities  of  the  present  owner,  among  which  is  that  of  pay- 
ing up  any  arrears  of  monthly  dues  and  fines.  He  will 
receive,  on  withdrawal  from  the  association,  only  the  value, 
according  to  the  regulation  above  mentioned. 

The  question  is  not  between  the  association  and  the 
delinquent  stockholder,  but  between  the  association,  as 
mortgagee,  and  the  other  associations  holding  mortgages  on 
the  same  property.  These  latter  associations  have  the  right 
to  have  the  stock  sold  in  the  market.  The  purchaser,  as 
before  suggested,  must  take  it  burdened  with  the  obligation, 
on  his  part,  to  pay  all  dues  and  fines  thereon,  and  when 
these  shall  have  been  paid  the  delinquency  will  have  ceased. 

A  further  question  was  discussed  on  the  hearing,  whether 
the  fines,  the  payment  whereof  was  intended  to  be  secured 
by  the  mortgage,  are  recoverable  for  the  time  which  has 
elapsed  since  the  fihng  of  the  bill  to  foreclose.  The  obliga- 
tion to  pay  the  monthly  installments  and  interest  did  not 
cease  with  the  commencement  of  the  suit ;  neither  did  the 
obligation  to  pay  fines  in  case  of  default  to  make  these  pay- 
ments. Though  they  are  penalties,  they  are  lawful,  and  it 
is  an  important  part  of  the  contract  that  they  shall  be  paid 
in  case  of  default  in  the  payment  of  the  interest. 
26 
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Mary  E.  Andrus  and  her  husband 

V. 

Matilda  Vreeland  and  others. 

A  conveyance  of  the  fee  to  a  mortgagee  will  not  merge  his  mortgage, 
where  such  intention  on  his  part  does  not  exist,  and  no  detriment  to 
other  encumbrancers  is  shown. 


On  bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  G.  Ackerson,  Jr.,  for  complainant. 

Mr.  S.  R.  Demaresf,  Jr.,  for  defendant  Matilda  Vreeland. 

The  Chancellor. 

The  question  presented  for  decision  is,  whether  the  mort- 
gage of  Mrs.  Matilda  Vreeland  is,  under  the  circumstances, 
merged  by  the  conveyance  of  the  mortgaged  premises  to 
her  in  fee.  The  mortgages  on  the  property  are :  first,  a 
mortgage  held  by  Quackenbush,  for  |600  and  interest ; 
second,  the  mortgage  held  by  Mrs.  Vreeland,  dated  May  2d, 
1870,  for  $1,000  and  interest;  third,  the  mortgage  of  the 
complainant,  Mrs.  Andrus,  dated  June  25th,  1874,  for 
$2,500  and  interest;  and,  last,  a  mortgage  held  by  Gilliam 
Rutan,  for  $764.22  and  interest,  datedJuly  6th,  1874. 

Peter  B.  Vreeland,  the  mortgagor,  with  his  wife,  in  or 
about  December,  1875,  executed  a  deed  of  conversance  for 
the  mortgaged  premises  to  Mrs.  Vreeland,  she  being  then 
the  holder  of  her  mortgage.  The  complainants  insist  that 
the  effect  of  this  conveyance  was  to  merge  her  mortgage. 
It  appears  clearly  from  the  evidence  that,  although  she 
assented  to  the  conveyance,  it  was  merely  for  the  accommo- 
dation of  her  son,  the  mortgagor,  and  without  any  intention 
on  her  part  to  extinguish  her  mortgage.  On  the  other 
hand,  she  swears  that  she  never  had  or  saw  the  deed ;  that 
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she  did  not  pay  for  recording  it,  and  that  the  first  she  knew 
of  its  existence  was  a  notice  of  it  among  real  estate  trans- 
fers in  the  village  newspaper.  She  swears  that  when  her 
son  spoke  to  her  on  the  snbject,  she  did  not  understand 
anything  about  the  matter,  nor  what  his  intentions  were ; 
that  he  said  it  would  be  better  for  both  him  and  her,  and 
should  cost  her  nothing,  and  that  he  said  it  would  be  better 
for  her;  but  she  says  she  did  not  understand  why.  She 
further  swears  that  she  never  made  any  claim  to  the  prop- 
erty under  the  deed;  that  it  was  never  her  intention  to 
merge  her  mortgage,  and  that  she  thought  her  mortgage 
would  not  be  affected  by  the  conveyance  to  her. 

Her  son,  the  mortgagor,  testifies  that  he  spoke  to  her 
about  taking  the  property ;  that  he  told  her  he  wanted  to 
sell  it,  and  thought  he  could  sell  it  better  if  it  was  in  her 
name  than  if  it  was  in  his  own ;  that  she  said  she  did  not 
see  how  she  could  buy  it,  that  she  had  no  money ;  that  he 
told  her  that  that  made  no  difference,  that  it  v/ould  not  cost 
anything;  and  that  she  said,  "Well,  if  it  will  be  of  any 
benefit  to  you,  I  will  do  what  I  can."  He  says  he  had  his 
own  object,  but  did  not  tell  her,  and  only  told  her  that  it 
would  benefit  him.  He  further  testifies  that  the  deed  was 
already  drawn  when  he  had  this  conversation  with  her,  but 
he  does  not  know  whether  it  was  then  signed  or  not;  that 
she  never  saw  the  deed ;  that  she  paid  nothing  for  the  con- 
sideration of  it,  and  that  he  paid  for  recording  it.  He  fur- 
ther explicitly  swears  that  when  he  spoke  to  her  about 
taking  the  deed,  he  told  her  it  "  would  not  make  any  differ- 
ence with  her  mortgage ;  that  it  would  be  all  the  same." 
Again,  he  says  that  he  told  her  it  would  not  interfere  with 
her  mortgage ;  that  it  would  not  cost  her  anything,  and  that 
it  would  make  no  difi'erence  with  her  mortgage.  He  fur- 
ther says  that  he  did  not  say  anything  to  her  about  the 
other  mortgages  which  were  on  the  property.  He  got  the 
policy  of  insurance  from  Rutan,  in  order  that  an  acknowl- 
edgment of  notice  of  the  conveyance  might  be  written  upon 
it,  but  she  knew  nothing  of  that  transaction. 
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It  appears  that  when  the  deed  was  executed,  she  occupied 
part  of  the  property,  at  a  rent  of  ten  dollars  a  month,  for 
which  the  mortgagor  was  to  have  credit  on  the  mortgage, 
and  that  the  same  arrangement  continued  after  the  deed 
was  made.  It  does  not  appear  that  she  has  had  possession 
of  any  other  part  of  the  property. 

The  object  of  Peter  B.  Vreeland,  in  conveying  the  prop- 
erty to  his  mother,  seems  to  have  been  to  keep  it  away  from 
bis  creditors,  but  she  does  not  appear  to  have  been  aware  of 
his  desio^n.  Neither  Mrs.  Andrus  nor  Rutan  has  been  in 
anywise  prejudiced  by  the  conveyance  to  her ;  nor  will  any 
injustice  be  done  to  either  of  them  by  maintaining  the 
mortgage.  There  are  no  equities  to  be  subserved  by  hold- 
ing that  the  mortgage  is  extinguished.  On  the  other  hand, 
equity  requires  that  it  should  be  supported,  A  court  of 
equity  will  keep  an  encumbrance  alive  or  consider  it  extin- 
guished, as  will  best  serve  the  purposes  of  justice  and  the 
actual  and  just  intention  of  the  party.  The  intention,  how- 
ever, must  be  innocent,  and  injurious  to  no  one.  Starr  v. 
Ellis,  6  Johns.  Ch.  393;  Clos  v.  Boppe,  8  C.  E.  Gr.  270. 

Mrs.  Vreeland's  intention  was  to  preserve  ber  mortgage 
as  an  encumbrance  upon  the  property,  and  she  had  no 
improper  or  injurious  purpose  in  consenting  to  the  convey- 
ance to  her.     Her  mortgage  will  be  maintained. 


John  Whitehead,  executor, 

V. 

Eloise  a.  Wilson  and  others. 

A  husband  gave  to  his  wife  the  whole  of  his  estate  for  her  life,  with 
power  in  his  executors  to  sell  so  much  thereof  as  might,  in  addition, 
be  necessary  for  her  support,  and  with  a  power  of  testamentary  dispo- 
sition in  her  as  to  one-half  of  what  remained  at  her  decease.  At  that 
time  there  was  left  but  one  lot  of  land.  The  wife,  by  will,  gave  certain 
legacies,  etc.,  expressly  payable  out  of  the  half  subject  to  her  disposi- 
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t'lon.— Held,  that  such  legacies  were  charged  on  the  undivided  half  of 
the  remaining  lot,  and  that  a  power  of  sale  to  raise  this  amount  neces- 
sarily vested  in  her  executors. 

Bill  for  relief.     On  final  hearing  on  bill  and  answer. 
3Ir.  John  Whitehead,  in  pro.  pers. 
Mr.  F.  Adams,  for  defendants. 

The  Chancellor. 

Elymas  P.  Rogers,  late  of  the  city  of  Newark,  deceased, 
by  his  will,  dated  June  4th,  1859,  after  directing  payment 
of  his  debts  and  funeral  expenses,  gave,  devised  and 
bequeathed  to  his  wife,  Harriet,  all  his  estate,  real  and  per- 
sonal, whatsoever  and  wheresoever,  for  her  life.  He  then 
provided  that  if  she  should  need,  for  her  proper  and  respect- 
able support,  more  than  could  be  derived  from  the  interest, 
income  and  profits  of  his  estate,  his  executors,  or  the  sur- 
vivors of  them,  should  sell  and  dispose  of  such  parts  of  his 
estate  as  they,  or  the  survivors  of  them,  should  deem  advis- 
able and  necessary,  and  apply  the  proceeds  of  such  sale  and 
disposition  to  ih^  support  and  maintenance  of  his  wife, 
together  with  as  much  more  as  she  should  desire  for  the 
support  of  such  person  as  she  should  choose  or  select  as  her 
attendant,  friend  or  companion.  He  then  provided  that  if 
there  should  be  any  part  of  his  estate  remaining  at  the 
decease  of  his  wife,  it  should  go,  one-half  to  the  children  of 
his  sister,  and  the  other  half  to  such  person  or  persons  as 
his  wife  should,  by  her  last  will  and  testament,  direct,  desig- 
nate and  appoint ;  and  in  case  she  should  make  no  disposi- 
tion of  it  by  will,  he  gave  it  to  her  nephew  and  niece.  He 
gave  to  his  wife  and  Iks  executors  together  power  to  sell  his 
real  estate,  but  no  deed  thereof  was  to  be  valid  or  efiectual 
without  his  wife's  consent  to  the  sale  and  conveyance,  evi- 
denced by  her  signature  to  the  deed.  He  died  in  the  year 
1861.      He  was   seized   at   his  death  of  a  lot  of  land  in 
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Newark,  part  of  which  was  sold  by  his  executors,  with  his 
wife's  consent,  and  the  balance  of  it  remained  unsold  at  the 
time  of  his  wife's  death.  By  her  will,  after  referring  to  the 
gift  by  her  husband,  by  his  will,  of  the  above-mentioned 
one-half  of  his  estate  to  such  person  or  persons  as  she 
should  by  her  will  direct,  designate  and  appoint,  she 
directed,  designated  and  appointed  that  the  expenses  of  her 
burial  should  be  paid  thereout,  and  also  the  cost  of  a  burial 
lot  and  a  head-stone  for  her  grave,  to  be  purchased  by  her 
executors,  and  the  cost  of  the  enclosure  of  the  lot  by  them; 
and  she  gave  them,  out  of  that  half  of  her  husband's  estate, 
enough  money  to  answer  those  payments.  She  also  directed 
that  certain  legacies  should  be  paid  therefrom,  and  that  her 
executors  should  hold  the  balance  in  trust  for  certain  per- 
sons therein  named.  She  gave  no  power  of  sale  in  express 
terms. 

At  the  time  of  the  death  of  the  testatrix,  no  part  of  her 
husband's  estate  remained,  except  the  unsold  part  of  the 
above-mentioned  lot  of  land  and  premises.  It  is  obvious 
that  she  intended  that  all  the  payments  which  she  directed 
to  be  made,  and  all  the  legacies  which  she  gave  out  of  the 
half  of  the  residue  of  her  husband's  estate,  which,  by  his 
will,  he  had  subjected  to  her  testamentary  disposition, 
should  be  charged  on  the  half  of  the  unsold  portion  of  that 
lot;  for,  that  portion  of  the  lot  was,  as  before  stated,  all 
that  remained  of  her  husband's  estate.  It  follows  that,  as 
these  payments  are  necessarily  to  be  made,  and  the  legacies 
paid  out  of  real  estate,  the  executors  have,  under  the  cir- 
cumstances, by  implication,  from  the  fact  that  the  property 
must  be  sold  and  the  proceeds  pass  into  their  hands,  to  be 
by  them  administered,  the  power  to  sell  the  property. 
Dewey  v.  Buggies,  10  C.  E.  Gr.  35.  It  was,  indeed,  in  See- 
ger  v,  Seeger,  6  C.  E.  Gr.  90,  in  this  court,  denied  that  a 
power  of  sale  is  created  by  implication  by  the  mere  fact 
that  it  is  necessary  to  enable  the  executors  to  execute  the 
directions  of  the  will.  But  clearly  a  power  of  sale  may 
arise  to  executors  by  implication. 


2  Stew.]  MAY  TERM,  1878.  399 


Gushing  v.  Blake. 


Said  Sir  John  Rorailly,  M.  R.,  in  Greetham  v.  Colton,  34 
Beav.  615,  619:  "It  has  been  held  by  the  vice-chancellor  of 
England,  Sir  Launcelot  Shadwell,  by  Lord  Cottenham,  by  Sir 
John  Leach,  and  by  Lord  Justice  Knight  Eruce,  that  a  gen- 
eral charge  of  debts  on  land  enables  the  executors  to  sell 
the  land  and  make  a  good  title.  I  should  be  very  sorry  to 
do  anything  to  weaken  that  decision  ;  I  myself  so  held  in 
Robinson  v.  Lowater,  after  referring  to  the  apposite  case  at 
law  of  Doe  d.  Jones  v.  Hughes,  and  the  lord  justices  affirmed 
my  decision.  Therefore,  independently  of  my  own  decision 
so  confirmed,  the  uniform  course,  in  equity,  has  been  to 
compel  purchasers  to  take  a  title  from  executors  where  there 
has  been  a  general  charge  of  debts  which  gives  them  an 
implied  power  of  sale.  The  advantage  of  that  practice  is 
obvious,  the  amount  of  difficulty  and  expense  it  prevents  is 
very  great,  and  its  convenience  to  the  community  is  indis- 
putable." See,  also,  the  cases  cited  in  Dewey  v.  Buggies,  ubi 
supra. 


William  L.  Cushsng  and  others 

V. 

George  W.  Blake  and  others. 

A,  in  contemplation  of  marriage,  conveyed  lands  to  B,  in  trust  for 
the  sole  and  separate  benefit  of  his  intended  wife,  and  upon  the  fur- 
ther trust  to  convey  to  such  persons  as  she,  during  her  life,  might 
appoint,  either  by  deed  or  will,  and,  upon  failure  thereof,  to  her  heirs 
at  law  forever.  A,  together  with  one  child  of  the  marriage,  survived 
his  wife,  who  died  without  appointment.— iJeW,  that  the  estate  of  the 
wife  was  an  equitable  fee-simple,  in  which  A  was  entitled  to  curtesy. 


On  bill  and  general  demurrer. 


Note.— A  father,  "for  the  purpose  of  promoting  the  interest  of  E. 
[wife  of  his  son],  separate  and  apart  from  that  of  her  husband,"  by 
deed  conveyed  lands  to  a  trustee  "for  the  said  E.,  her  heirs  and 
assigns  forever,  and  for  her  and  their  sole  and  separate  use  and  bene- 
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Mr.  W.  S.  Whitehead,  for  demurrants. 
Mr.  F.  W.  Stevens,  for  complainants. 

The  Chancellor. 

William  Durb ridge,  contemplating  marriage  with  Jope- 
phine,  daughter  of  George  W.  Blake,  purchased  and  caused 
to  be  conveyed  to  Blake,  for  her  benefit,  certain  lots  of  land 
and  premises  in  the  city  of  Newark.  Part  of  the  purchase- 
money  of  the  property  was  paid  by  Durbridge,  and  the  bal- 
ance was  secured  by  mortgage  on  the  property.  The  deed 
to  Blake  was  dated  on  the  1st  of  August,  1851.  Blake 
executed  and  delivered  a  declaration  of  trust  of  that  date, 
by  which,  after  reciting  the  conveyance  to  him,  and  the  fact 
that  the  marriage  was  about  to  take  place,  and  that  the  con- 
veyance of  the  property  had  been  made  to  him  in  considera- 
tion of  the  marriage,  in  order  that  the  property  might  be 
"  safely  and  securely  settled  upon  and  for  the  benefit  of  and 
in  trust  for  the  said  Josephine,  separate  and  apart  from  her 
husband,"  he  acknowledged  and  declared  that  he  received 
the  deed  and  was  nominated  as  grantee  therein,  and  had, 
held  and  possessed  the  premises  only  in  trust  to  and  for  the 
sole  use  and  benefit  of  Josephine,  separate  and  apart  from 
Durbridge,  before  or  after  her  intended  marriage  with  him, 
and  to  permit  her  to  occupy  and  possess  the  premises  so  far 


fit,"  with  ,1  power  of  sale  by  the  trustee  (the  wife  and  her  heirs  con- 
senting and  joining  in  the  deed),  the  proceeds  to  be  paid  to  her  for 
her  sole  and  separate  use,  and  to  be  disposed  of  as  she  might  think 
proper,  by  will,  deed  or  otherwise."  The  power  was  never  exercised, 
and  E.  having  died,  leaving  issue, —  Held,  that  her  husband  was  enti- 
tled to  curtesy  in  her  estate.     Ege  v.  Medlar,  82  Pa.  St.  86. 

By  a  marriage  settlement  the  property  of  the  wife  was  conveyed  to 
trustees  for  the  benefit  of  the  wife  during  coverture,  free  from  the 
control  and  not  liable  for  the  debts  of  the  husband,  with  power  in 
the  wife  to  disjwse  of  the  same,  either  by  will  or  deed.  The  wife  died, 
with  issue  surviving,  and  without  disposing  of  the  property. — Held, 
that  the  husband  was  entitled  to  curtesy  in  the  real  estate.  Jones  v. 
Brown,  1  Md.  C/i.  191.     See  Booker  v.  Booker,  32  Ala.  473. 

By  a  decree  of  the  court  of  chancery  a  wife  held  an  equitable  estate 
in  lands  in  the  hands  of  a  trustee  to  receive  the  rents  and  profits,  and 
to  pay  the  same  to  her  and  her  heirs,  with  a  power  vested  in  her  to 


2  Stew.]  MAY  TERM,  1878.  401 

Gushing  v.  Blake. 

as  she  should  desire ;  and  as  to  so  much  thereof  as  she 
should  not  desire  to  occupy,  to  rent  it,  under  her  direction, 
and  receive  and  pay  to  her,  upon  her  separate  receipt,  the 
rents,  issues  and  profits  thereof;  and,  on  the  further  trust, 
that  he  would,  whenever  thereto  required  by  writing  under 
her  hand,  during  her  life-time,  convey  the  property  to  such 
person  or  persons  as  she  should  appoint,  and  at  her  decease 
to  such  person  as  she  should,  by  her  last  will  or  writing  in 
the  nature  thereof,  have  appointed,  or,  on  failure  of  such 
will  or  writing,  to  her  heirs  at  law,  to  hold  to  them,  their 
heirs  and  assigns  forever. 

The  marriage  took  place.  The  wife  died,  leaving  one 
child,  a  daughter,  the  issue  of  the  marriage,  and  without 
having  disposed  of  the  property,  or  any  part  of  it,  in  her 
life-time,  and  without  having  made  any  will  or  executed 
any  writing  in  the  nature  thereof.  Her  husband  survives 
her.  The  trustee  died,  and  the  trust  descended  to  his  eldest 
son,  George  W.  Blake. 

The  bill  is  filed  for  a  decree  declaring  that  Durbridge,  on 
the  death  of  his  wife,  became  entitled  to  an  equitable  estate 
by  the  curtesy  in  the  premises,  and  for  an  account  from  the 
last-mentioned  George  W.  Blake  of  the  rents,  issues  and 
profits  of  the  property  from  that  time. 

The  question  presented  for  consideration  is,  whether  Dur- 
bridge  is  entitled  to  such   estate.      By  virtue  of  the  rule 


declare,  by  deed  or  will,  the  uses  and  trusts  for  which  said  trustee 
should  hold  said  lands.  On  her  death,  without  executing  the  power, 
leaving  children, — Held,  that  her  surviving  husband  was  entitled  to  an 
estate  by  the  curtesy.     Baker  v.Heiskell,  1  Co(d.  {Term.)  641. 

Under  a  marriage  settlement  by  a  husband,  "to  hold  the  same  for 
the  sole  and  separate  use,  behoof  and  benefit  of  her  [tlie  wife],  her 
heirs  and  assigns  forever,  free  from  the  debts,  conti'acts  or  control  of 
her  husband,"  with  no  provision  in  the  settlement  for  the  disposition 
of  the  estate  in  case  of  the  wnfe's  death, — Held,  that  the  husband 
surviving  was  entitled  to  curtesy.  Frazer  v.  Hightower,  1  Tenn.  Leg. 
Rep.  190. 

A  wife  granted  her  separate  property  to  S.,  in  trust,  for  seventy-five 
years,  to  pay  the  rents,  etc.  vmto  such  persons  as  she  should  appoint, 
and  in  default  of  such  appointment,  then  to  herself,  for  her  sole  and 
separate  use ;  and,  further,  that  S.  should  transfer  to  such  persons  as 
she,  by  will,  should  appoint,  and  in  default  thereof,  then  to  her  heirs. 
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in  Shelh/s  Case,  Mrs.  Dnrbriclge's  estate  in  the  property 
was  an  equitable  estate  in  fee-simple ;  and  it  is  most  mani- 
fest, from  the  declaration  of  trust,  that  the  intention  of  Dur- 
bridge  was  to  secure  to  her  the  fee  of  the  property.  It  was 
not  intended  that  her  estate  should  be  a  mere  life-estate,  for 
no  such  limitation  is  expressed,  and  she  had  power  to  dis- 
pose of  the  property  in  fee,  in  her  life-time  or  by  her  will. 
The  trustee  was  bound  to  convey  it  at  her  direction,  in  her 
life-time,  and,  in  default  of  such  direction,  he  was  bound  to 
convey  it  to  such  person  as  she  should,  by  her  will,  or  writ- 
ing in  the  nature  thereof,  appoint.  And  should  no  such 
disposition  have  been  made  at  her  death,  he  was  then  to 
convey  it  to  her  heirs  at  law,  in  fee.  The  trust  was  clearly, 
as  appears  by  the  declaration,  created  for  her  benefit,  to 
give  her  absolute  and  complete  control  over  the  property 
and  of  the  disposition  of  it.  So  far  from  there  being  any 
evidence  of  an  intention  to  limit  her  estate  to  an  estate  for 
her  life,  the  very  reverse  appears. 

But  it  is  urged  by  the  defendants  that  the  rule  above 
mentioned  is  not  applicable,  because  the  trust  was  not 
executed,  bat  was  executory.  An  executed  trust  is  one 
where  the  limitations  of  the  equitable  interest  are  complete 
and  final,  while  an  executory  trust  is  one  where  the  limita- 
tions of  the  equitable  interest  are  intended  to  serve  merely 
as  minutes  or  instructions  for  perfecting  the  settlement  at 


She  died  without  testamentary  appointment,  leaving  a  husband  and 
childi'en. — Held,  that  hei"  husband  took  an  estate  by  the  curtesy. 
Lowry  V.  Steele,  4  Ohio  170;  see,  also,  Alexander  v.  Warrance,  17  Mo.  228. 

Under  a  devise  of  land  for  the  separate  use  of  a  feme  covert,  to  be 
disposed  of  as  she  might  think  proper,  the  trust  to  determine  with  the 
husband's  death  ;  and  the  wife  dying  first,  leaving  issue, — Held,  that 
the  husband  was  tenant  by  the  curtesy.  Payne  v.  Payne,  \\  B.  Mon. 
[Ky.)  138  ;  see,  also,  Smith  v.  Maxwell,  1  ^Hill  {&'.  C.)  Ch.  101  ;  Watkins  v. 
Watkins,  Vern.  &  iS.  61. 

In  a  settlement  of  personal  property,  with  power  of  appointment,  by 
will,  in  the  wife,  but  no  provision  for  the  survivorship  of  the  husband, 
the  wife  having  died  without  making  any  appointment, — Held,  that 
her  husband,  as  administrator,  was  entitled  to  the  whole.  Pickett  v. 
f'hilton,  5  Miinf.  (  Va.)  467.  To  the  same  effect,  see  Fcttiplace  v.  Gorges, 
1  Ves.  46,  49 ;  Stewart  v.  Stewart,  7  Johns.  Ch.  229  ;  Cooney  v.  Woodiurn,  33 
Md.  320;  Pratt  v.  Wright,  5  Mo.  192;  iMitchell  v.  Moors,  16  Graft.  {  Va.)  275. 
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some  future  period.  Lewin  on  Trusts  144.  The  words 
"  executed  "  and  "  executory  "  refer  rather  to  the  manner 
and  perfection  of  the  creation  of  the  trusts,  than  to  the 
action  of  the  trustee  in  administering  the  property.  A 
trust  created  hy  deed  or  will,  so  clear  and  certain  in  all  its 
terms  and  limitations  that  the  trustee  has  nothing  to  do  hut 
to  carry  out  all  the  provisions  of  the  instrument  according 
to  its  letter,  is  called  an  executed  trust.  In  these  trusts, 
technical  words  receive  their  legal  meaning,  and  the  rules 
applicable  to  legal  estates  govern  the  equitable  estates 
thus  created.  On  the  other  hand,  an  executory  trust  is 
where  an  estate  is  conveyed  to  the  trustee  upon  trust,  to  be 
by  him  settled  or  conveyed  upon  other  trusts  in  certain  con- 
tingencies or  upon  other  events,  and  these  other  trusts  are 
imperfectly  stated,  or  mere  outlines  of  them  are  stated,  to 
be  afterwards  drawn  out  in  a  formal  manner,  and  are  to  be 
carried  into  effect  according  to  the  final  form  which  the 
details  and  limitations  shall  take  under  the  directions  thus 
given.     Perry  on  Trusts,  §  359. 

Said  Lord  St.  Leonards,  in  Egc.rton  v.  Earl  Brownlow, 
4  H.  of  L.  Cas.  1 :  "All  trusts  are  in  a  sense  executory, 
because  a  trust  cannot  be  executed  except  by  conveyance, 
and  therefore  there  is  always  something  to  be  done.  But 
that  is  not  the  sense  which  a  court  of  equity  puts  upon 
the  term  '  executory  trust.'     A  court  of  equity  considers  an 


For  instances  of  marriage  settlements,  whereby  the  husband  deprived 
himself  of  any  right  to  curtesy,  see  Adams  v.  Dickson,  23  Geo.  40G  ;  Mason 
V.  Deese,  30  Geo.  308;  Hooker  v.  Lee,  7  Ired.  {N.  C.)  Eq.  83;  Ward  v. 
Thompson,  6  Gill  &  Johns.  (Md.)  349  ;   Townsend  v.  Matthews,  10  Md.  251. 

If  a  power  of  disposal  by  will  be  reserved  to  the  wife,  its  due  exer-u- 
tion  will,  of  course,  deprive  him  of  curtesv.  Pool  v.  Blakie,  53  111.  495  ; 
see  Clark  v.  Clark,  24  Barb.  (N.  Y.)  581  ;  Steward  v.  Boss,  50  Miss.  776. 

After  a  marriage  settlement  providing  that  "  the  marriage  shnll  not 
alter,  change,  or  in  any  way  affect  the  right  of  property  ;  but  that  each 
of  their  property  shall  be  at  their  own  disposal,  and  go  to  their  heirs 
and  assigns  in  the  same  manner  as  though  the  marringe  had  not  tai-:en 
place,"  the  wife  alone  executed  a  mortgage,  in  1809,  upon  her  own 
lands,  to  secure  a  bond  given  by  her  before  marriage. — Held,  that  the 
rights  of  the_  husband  in  his  wife's  realty  could  not  be  barred  at  law, 
except  by  his  joining  in  the  mortgage,  notwitiistanding  the  settle- 
ment.    Den,  Camp  v.  QuuiLij,  Pen.  985.— Eep. 
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executory  trust  as  distinguisbed  from  a  trust  executing 
itself,  and  distinguishes  the  two  in  this  manner :  Has  the 
testator  been  what  is  called,  and  very  properly  called,  his 
own  conveyancer  ?  Has  he  left  it  to  the  court  to  make  out, 
from  general  expressions,  what  his  intention  is  ?  or  has  he 
so  defined  that  intention  that  you  have  nothing  to  do  but  to 
take  the  limitations  he  has  given  to  you  and  convert  them 
into  legal  estates?" 

It  is  very  clear  that  the  trust  in  the  case  under  considera- 
tion was  not  executory,  but  was  executed.  There  remained, 
on  the  death  of  Mrs.  Durbridge,  nothing  for  the  trustee  to 
do  but  to  convey  the  legal  estate  to  her  heirs,  to  convert 
their  equitable  estate  into  a  legal  one  by  conveyance  to 
them.  The  heirs  of  Mrs.  Durbridge  did  not  take  by  pur- 
chase, but  by  descent.  Her  husband,  at  her  death,  became 
entitled  to  an  estate  by  the  curtesy  in  the  property,  and 
that,  too,  although  the  trust  was  for  her  separate  use.  It  is 
to  be  observed  that  there  are  no  words  in  the  declaration 
indicatins;  an  intention  to  exclude  the  husband  from  his 
curtesy.  The  limitation  to  the  heirs  of  the  wife  after  her 
death  will  not  exclude  him.  Lewin  on  Trusts  623 ;  Perry  on 
Trusts,  §  324;  Clancy  on  Husband  and  Wife  193,  194. 

In  Follett  V.  Turer,  14  Sim.  125,  the  wife's  freehold  estates 
were,  by  marriage  settlement,  vested  in  a  trustee  in  trust 
for  her  separate  use  during  her  life,  remainder  to  such  per- 
sons as  she  should  appoint  by  deed  or  will,  and,  in  default 
of  appointment,  in  trust  for  her  right  heirs.  She  died 
without  having  made  any  appointment,  leaving  her  husband 
and  a  son  surviving.  After  her  death,  the  trustee  sold  the 
estates  under  a  power  in  the  settlement  which  directed  that 
the  proceeds  be  invested  in  the  purchase  of  other  lands,  or 
on  mortgage,  or  in  the  funds,  and  that  the  securities  be 
held  on  the  trusts  aforesaid.  It  was  held  by  Sir  Launcelot 
Shadwell  that,  on  the  wife's  death,  the  husband  became 
equitable  tenant  by  the  curtesy  of  the  estates.  In  pro- 
nouncing judgment,  the  vice-chancellor  said  :  "  The  case  is 
precisely  similar  to  31orga7i  v.  31organ,  (5  Madd.  408.)     The 
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legal  estate  in  the  settled  property  was  vested  in  Mrs.  Keu- 
ney  (the  trustee)  in  trust  for  the  separate  use  of  Mrs. 
Huo-hes  during  her  life,  with  remainder  for  such  person  or 
persons  as  she  should  appoint,  and,  in  default  of  appoint- 
ment, in  trust  for  her  right  heirs.  So  that,  all  along,  she 
was  seized  in  equity  of  the  fee-simple  of  the  estate,  with 
power  to  defeat  that  seizin,  either  wholly  or  partially.  She 
did  not,  however,  exercise  that  power;  and,  therefore,  at 
her  death,  she  was  seized  of  the  equitahle  inheritance  in 
fee-simple,  and  her  husband  became  equitable  tenant  by  the 
curtesy  of  the  estates," 

In  Moore  v.  Webskr,  L.  R.  (3  Eq.)  267,  Sir  John  Stuart, 
V.  C,  says:  "The  authorities  are  as  clear  as  the  princi- 
ple. Eeal  estate  may  be  limited  to  the  separate  use  of 
a  wife,  so  as  not  to  exclude  entirely  the  husband's  'marital 
rights;  and,  unless  his  marital  right  be  wholly  excluded,  he 
is  not  necessarily  excluded  from  being  tenant  by  the  cur- 
tesy. Lord  Hardwicke,  Sir  John  Leach  and  Sir  Launeelot 
Shadwell  have  held  that  where  the  husband  is  not  excluded 
from  all  interest  in  the  fee,  he  is  not  excluded  from  being 
tenant  by  the  curtesy." 

And  in  Appleton  v.  Rowley,  L.  R.  (8  Eq.)  139,  where 
there  was  a  devise  of  freeholds  to  trustees  upon  trust,  to 
stand  possessed  thereof  unto  and  to  the  use  of  a  married 
woman,  her  heirs  and  assigns  forever,  for  her  separate  use, 
and  she  died,  leaving  a  child.  Sir  R.  Malins,  V.  C,  held 
that  her  husband  was  entitled  to  curtesy  in  the  property. 
He  said  that  the  rules  of  equity  are  clear  that  the  husband 
is  entitled  to  curtesy  whenever  the  wife  is,  at  law  or  in 
equity,  seized  of  an  estate  of  inheritance ;  that  the  effect  of 
th.e  devise  in  the  case  before  him  w^as  to  give  the  wife  power 
to  alienate  the  property  without  the  concurrence  of  her 
husband ;  that  if  she  had  conveyed  it  by  deed  or  devised  it 
by  will,  the  trustees  would  have  been  bound  to  convey  the 
legal  estate  to  any  person  taking  under  such  deed  or  will ; 
that  she  had  the  whole  equitable  estate  in  fee-simple;  that 
the  separate  use  clause  was  for  the  protection  of  the  wii'e. 
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and  would  have  entitled  her,  as  against  her  husband,  to 
make  an  alienation;  that  she,  having  died  without  making 
any  disposition  of  the  property,  and  being  seized  of  the 
equitable  estate  in  possession,  her  husband  was  entitled  to 
curtesy,  and  that  it  would  be  contrary  to  ever}'  principle 
that  a  clause  introduced  for  the  benefit  and  protection  of 
the  wife  should  prevent  the  husband  from  having  his  right 
to  the  curtesy.  He  concluded,  from  a  review  of  all  the  cases, 
and  upon  the  sound  principles  of  law,  that  wherever  a  wife 
is  seized  of  an  estate  in  fee-simple,  or  fee-tail  in  possession, 
whether  legal  or  equitable,  the  husband  cannot  be  excluded 
from  the  curtesy. 

In  Midlaney  v.  Mullcmey,  3  Gr.  Ch.  16,  a  testator  devised 
to  his  daughter  a  farm  in  fee,  but  not  to  be  in  any  manner 
subject  to  the  sale  or  disposal  of  her  husband  in  any  way, 
manner  or  form  whatever.  It  was  held  that  the  husband 
was  entitled  to  curtesy.  See,  also,  Morgan  v.  Morgan,  5 
3IadcL  408,  and  Tillinghast  v.  Coggeshall,  7  R.  1.  383. 

The  equitable  estate  given  to  the  wife  in  the  case  under 
consideration,  is  precisely  like  the  legal  estate  which,  under 
our  present  statute  law,  a  married  woman  has  in  lands 
acquired  by  her  in  feei-simple  absolute.  In  such  land  her 
husband  will,  if  the  legal  requisites  to  the  estate  exist,  be 
entitled,  on  her  death,  to  tenancy  by  the  curtesy.  Porch  v. 
Flies,  3  C.  K  Gr.  204;  JRev.  p.  638,  §§  9,  14.  In  the  case 
in  hand,  the  wife  had  equitable  seizin.  She  had,  by  her 
trustee,  actual  possession  and  receipt  of  the  rents,  issues, 
and  profits.  Casborne  v.  Scarfe,  1  Ad:.  603,  606;  Parker  v. 
Carter,  4  Hare  400. 

Nor  will  the  fact  that  the  trust  proceeded  from  Durbridge 
himself,  exclude  him  from  his  curtesy.  If,  instead  of  caus- 
ing the  land  to  be  conveyed  in  trust  for  his  intended  wife, 
he  had  himself  conveyed  it  to  her  directly,  the  fact  that  she 
thus  derived  the  title  from  him  would  not  have  debarred 
him  from  his  curtesy,  if  otherwise  he  would  have  been  enti- 
tled to  it.  Indeed,  it  would  seem  that  where  a  gift  is  made 
under  such  circumstances,  by  the  husband  to  the  wife  for 
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her  benefit,  the  curtesy  should  be  favored  rather  than  the 
contrary.  There  is  nothing  unreasonable  in  a  provision  of 
law  that,  under  such  circumstances,  the  husband  should,  at 
the  death  of  the  wife,  if  she  shall  not  have  disposed  of  the 
property,  have  the  same  right  to  it  which  he  would  have 
had  had  the  gift  proceeded  from  some  one  else,  or  had  the 
property  been  purchased  with  her  own  money.  The  case  of 
Itigler  v.  Cloud,  14  Pa.  St.  361,  throws  no  light  on  this 
sulDJect.  It  merely  assumes,  without  reasoning,  that  the 
husband,  under  a  trust  deed  similar  to  the  one  under  con- 
sideration, can  have  no  tenancy  by  the  curtesy. 
The  demurrer  will  be  overruled,  with  costs. 


Eleanor  Smith,  executrix,  &c., 

V. 

Charles  A.  De  Eussy  and  others. 

A  sale  of  lands  on  foreclosure  conveys  only  the  estate  of  which  th  e 
mortgagor  was  seized  at  the  time  the  mortgage  was  given  ;  and  if  such 
mortgage  contain  no  covenants  of  warranty,  the  lien  of  a  second  mort- 
gage, made  after  the  mortgagor  had  acquired  a  fee-simple,  is  not 
affected  by  way  of  estoppel  by  the  fact  that  the  second  mortgagee  was, 
as  such,  made  a  party  to  the  foreclosure  of  the  first  mortgage. 


Bill  for  partition.     On  final  hearing  on  pleadings   and 
proofs. 

Mr.  G.  Collins,  for  complainant. 

Mr.  G.  C.  Ludlow,  for  defendant  Martin. 

The  Chancellor, 

The  question   litigated   between  the  parties  is,  whether 
Mrs.  Smith,  the  complainant,  is  the  owner  of  the  interest 
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which  Edward  De  Russy  once  owned  in  the  premises 
whereof  partition  is  prayed.  She  claims  that  interest  under 
a  master's  deed  to  her,  made  in  pursuance  of  a  sale  under 
and  by  virtue  of  a  Jieri  facias  in  proceedings  in  foreclosure 
in  this  court,  in  which  she  was  complainant  and  Isaac  L. 
Martin  and  others  were  defendants.  Those  proceedings 
were  instituted  by  her  upon  a  mortgage  given  by  Thomas 
M.  De  Russy  to  her  in  1873.  At  that  time  the  mortgagor 
had  not  acquired  the  interest  of  Edward  De  Russy  in  the 
mortgaged  premises,  though  the  mortgage  purported  to 
convey  the  entire  premises.  He  subsequently  acquired  it, 
and  then  gave  a  mortgage  to  Martin  on  his  interest  in  the 
property  by  the  same  description  as  in  the  mortgage  to  com- 
plainant. The  complainant,  in  her  foreclosure  suit,  made 
Martin  a  party,  in  respect  of  his  mortgage,  averring  that  he, 
by  virtue  thereof,  claimed  to  have  some  interest  in  the  mort- 
gaged premises,  and  charging  that  his  interest,  if  any,  was 
subsequent  to  hers,  and  his  mortgage  subject  to  the  lien  of 
hers.  The  question  as  to  whether  Martin  was  estopped 
from  denying  the  priority  of  her  mortgage  over  his,  as  to 
the  interest  purchased  from  Edward  De  Russy,  was  not  pre- 
sented. The  bill  w^as  taken  as  confessed  as  against  Martin, 
and  he  proved  his  claim  under  his  mortgage  in  the  suit,  and 
payment  thereof  was  decreed  to  be  made  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises,  after  payment 
of  the  complainant's  mortgage.  The  complainant  insists 
that  Martin  is  estopped  from  denying  her  title  to  the 
interest  purchased  from  Edward  De  Russy,  because  her 
mortgage  purported  to  convey  the  entire  premises.  But  the 
proof  is  clear  that  Thomas  M.  De  Russy  never  represented 
to  h.er  that  he  was  the  owner  of  the  entire  premises  or  of 
the  interest  which  Edward  De  Russy  had  therein.  There 
is  no  covenant  of  seizin  or  warranty  in  the  mortgage  to  her. 
And,  although  the  entire  premises  are  described  in  the 
mortgage  as  being  mortgaged  thereby,  yet  the  description 
of  the  property  in  that  instrument  is  followed  by  the  state- 
ment that  the  property  mortgaged  is  the  same  which  was 
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conveyed  by  the  complainant  to  the  mortgagor  by  deed  of 
even  date  with  the  mortgage,  and  that  the  mortgage  was 
given  to  secure  the  payment  of  part  of  the  purchase-money 
of  that  conveyance.     And  such  was  the  fact. 

The  deed  to  the  mortgagor,  from  the  complainant,  pur- 
ported to  convey  the  entire  premises,  although  Edward  De 
Russy  then  owned  an  interest  in  the  property,  to  which  the 
complainant  had  no  title,  and  which  she  had  not  the  power 
to  convey.  Her  deed  is  without  covenants,  except  the  usual 
covenant  against  the  grantor's  own  act.  It  is  proved  that 
Martin  refused  to  take  a  mortgage  from  Thomas  M.  De 
Russy  on  his  interest  in  the  property,  except  on  condition 
that  the  latter  should  first  acquire  the  interest  of  Edward 
De  Russy,  so  that  Martin  should  have  that  as  security  clear 
of  the  complainant's  mortgage.  No  estoppel  arises  in  this 
case  from  covenant ;  for,  as  before  stated,  there  is  no  cove- 
nant of  seizin  or  warranty.  ISTor  does  any  estoppel  arise  from 
the  principles  of  natural  justice.  Under  the  execution  in 
the  foreclosure  proceedings,  the  master,  in  fact,  conveyed  to 
the  complainant  title  only  to  the  land  really  mortgaged  to 
her,  which  was  that  which  she  conveyed.  The  case  presents 
no  question  as  to  the  protection  of  a  bona  fide  purchaser  at 
a  judicial  sale.  The  interest  which  the  mortgagor  acquired 
from  Edward  De  Russy  is  unaffected  by  the  foreclosure  pro- 
ceedings. In  these  proceedings  the  complainant  assumed 
that  the  premises  mortgaged  to  her  and  those  mortgaged  to 
Martin  were  identical.  The  bill  raised  no  question  on  that 
score,  nor  did  it  seek  to  marshal  securities.  The  mortgaged 
premises  did  not  bring  enough  to  pay  the  complainant's 
mortgage.  She  has  no  title,  under  the  foreclosure  sale,  to 
the  interest  purchased  by  Thomas  M.  De  Russy  from 
Edward  De  Russy. 
27 
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John  J.  Sanders 

V. 

Susanna  Sanders. 


The  three  years'  residence  requisite  to  give  jurisdiction  in  cases  of 
divorce  {Jiev.  p.  315,  §  1),  must  be  continuous. 


Bill  for  divorce.  On  final  hearing  on  pleadings  and 
proofs. 

Messrs.  S.  B.  Ransom  ^  Son,  for  complainant. 

Mr.  John  Garrick,  for  defendant. 

The  Chancellor. 

This  is  a  suit  for  divorce  a  vinaulo,  on  the  ground  of  deser- 
tion. The  alleged  desertion  is  said  to  have  taken  place  on 
the  5th  of  December,  1872.  The  bill  was  filed  on  the  12th 
of  January,  1876.  The  alleged  desertion  had  then,  at  the 
time  when  the  bill  was  filed,  continued  a  little  more  than 
three  years.  The  act  concerning  divorces  provides,  as  a 
requisite  to  maintaining  a  suit  for  divorce  for  desertion,  that 
one  of  the  parties  "  shall  have  been  a  resident  of  this  state 
for  the  term  of  three  years  during  which  such  desertion 
shall  have  continued;"  and  this  court  has  given  to  the  pro- 
vision in  the  previous  part  of  the  section,  that  the  parties, 
or  either  of  them,  "shall  be  inhabitants  of  this  state  at  the 
time  of  the  injury,  desertion  or  neglect  complained  of,"  a 
construction  in  harmony  therewith,  holding  that  the  words 
"at  the  time"  signify  there  "during  the  whole  time."  Cod- 
dington  v.  Coddington,  5  C.  E.  Gr.  263. 

There  is  no  proof  in  this  case  that  either  of  the  parties 
was  a  resident  of  this  state  for  the  period  of  three  years 
during  which  the  alleged  desertion  continued.  According 
to  the  proof,  the  complainant  was  not  such  resident.     He 
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removed  from  Bricksburg,  in  the  county  of  Ocean,  in  this 
state,  on  the  6th  of  March,  1873,  to  the  city  of  New  York. 
He  says  that,  "  on  and  off,"  he  remained  in  New  York  from 
that  time  till  he  moved  to  Hoboken,  in  the  fall  of  1875.  He 
indeed  says  that  he  went  to  New  York  to  follow  his  busi- 
ness, and  still  had  his  home  in  Bricksburg ;  but  he  almost 
immediately  afterwards  says  that  he  did  not  have  his  home 
at  Bricksburg  all  the  time  he  was  in  New  York.  He  says 
that  he  returned  to  Bricksburg  in  April,  1873,  and  brought 
his  furniture  away  from  there  to  New  York,  where  he 
rented  three  rooms  to  "fix  up"  a  home  for  his  wife,  as  she 
had  agreed  to  return,  and  that  his  property  at  Bricksburg 
remained  empty  after  he  took  away  his  furniture,  and  that 
it  has  not  been  occupied,  to  his  knowledge,  since  he  left. 

In  1874,  the  property  was  sold  away  from  him,  under 
foreclosure  of  the  mortgage  upon  it.  It  is  manifest,  from 
his  testimony,  that  he  did  not  reside  in  this  state,  but 
resided  in  New  York,  from  March  6th,  1873,  until  the  fall 
of  1875,  when  he  returned  to  this  state  to  reside.  But, 
further,  it  appears  by  the  record  of  proceedings  in  certiorari 
in  the  New  York  supreme  court,  upon  certain  proceedings 
taken  by  his  wife  against  him  in  New  York,  for  alleged 
abandonment,  that,  in  his  petition  for  certiorari,  which  was 
sworn  to  by  him  on  the  24th  of  June,  1873,  he  stated  that 
he  had  resided  in  the  city  of  New  York  since  the  middle  of 
the  month  of  March,  1873,  and  that,  prior  to  the  latter  date, 
he  had  resided  in  Bricksburg,  in  this  state.  Further,  he 
says,  in  the  petition,  that  his  wife  abandoned  him  in  Decem- 
ber, 1872,  and  that,  after  her  abandonment  of  him,  and 
with  a  view  to  her  return  to  him,  he  left  the  state  of  New 
Jersey  and  became  a  resident  of  the  city  of  New  York,  and 
there  became,  and,  at  the  time  of  the  filing  of  the  petition 
(June  24th,  1873,)  was,  a  householder  therein. 

In  his  answer  to  her  petition  in  this  cause  for  temporary 
alimony,  he  says  that  he  went  to  live  in  the  state  of  New 
York  on  the  6th  of  March,  1873.  The  bill  is  silent  as  to 
the  residence  of  either  of  the  parties  during  the  continuance 
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of  the  alleged  desertion.  It  appears,  from  the  testimony, 
that  the  defendant,  since  April,  1873,  has  resided  in  the  city 
of  New  York,  making  her  home  at  the  house  of  her  brother 
there,  and  supporting  herself  by  her  services  as  a  nurse  in 
a  hospital. 

It  does  not  appear  that  either  the  complainant  or  the 
defendant  was  a  resident  of  this  state  for  the  term  of  three 
years  during  which  the  alleged  desertion  continued.  The 
bill,  therefore,  must  be  dismissed. 


Adah  A.  Putnam 

V. 

Lydia  a.  Clark  and  others. 


1.  The  burden  of  proof  is  upon  the  party  alleging  that  an  alteration 
has  been  made  in  a  deed. 

2.  A  bona  fide  assignee  of  a  mortgage  is  entitled  to  hold  it  as  against 
the  original  owner,  who,  by  placing  it  in  her  agent's  hands  assigned  in 
blank  or  for  a  particular  purpose,  gave  him  the  opportunity  to  perpe- 
trate a  fraud  upon  her. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  P.  Bentley^  for  complainant. 

Messrs.  Collins  ^  Corbin,  for  Clark's  executors. 

Mr.  H.  Wallis,  for  Redfield. 

The  Chancellor. 

The  complainant,  Mrs.  Adah  A.  Putnam,  was,  on  or 
about  the  21st  of  April,  1871,  the  owner  of  a  bond  and 
mortgage  for  $12,000  and  interest,  given  to  her  by  Jane 
M.  Mackay  and  her  husband,  on  land  in  Jersey  City.     At 
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that  time  those  instruments  were  in  the  hands  of  her  attor- 
ney, William  C.  Barrett,  of  the  law  firm  of  Barrett,  Redfield 
&  Hill,  of  the  city  of  New  York.  Being  desirous  of  obtain- 
ing the  money  for  them,  with  a  view  to  a  profitable  re-in- 
vestment of  it,  which  was  then  offered  to  her,  she  applied 
to  Barrett  on  the  subject,  and  he  told  her  that  he  thought 
he  would  be  able  to  get  it  for  her  from  another  client  of  his, 
William  M.  Ramsey,  of  Montreal,  who  would,  he  expected, 
be  in  the  city  on  the  Wednesday  following  the  day  on 
which  the  application  was  made.  She  then,  with  her  hus- 
band, as  she  states  in  her  bill,  executed  an  assignment  of 
the  bond  and  mortgage,  in  favor  of  Ramsey,  and  left  it  in 
the  hands  of  Barrett.  The  latter  failed  to  obtain  the  money 
from  Ramsey,  and  so  informed  Mrs.  Putnam.  She  did  not, 
however,  withdraw  the  assignment  from  Barrett's  hands. 
The  latter  continued  to  pay  her,  regularly,  money  as  interest 
collected  by  him  on  the  bond  and  mortgage,  up  to  the 
spring  of  1876,  when  he  absconded.  It  appears  that,  after 
he  absconded,  she  learned  for  the  first  time  that  he  had  put 
upon  record,  in  Hudson  county,  an  assignment  of  the  bond 
and  mortgage  purporting  to  have  been  executed  by  her  and 
her  husband  to  him.  She  afterwards  learned  that  he  had 
assigned  the  bond  and  mortgage  to  the  Relief  Fire  Insur- 
ance Company  of  N'ew  York,  as  collateral  security  for  the 
payment  of  a  mortgage  for  |20,000,  and  that  Amasa  A. 
Redfield,  his  partner,  had  obtained  an  assignment  of  them 
from  the  company,  and  subsequently  had  assigned  them  to 
Hosea  F.  Clark,  now  deceased,  on  the  conveyance  to  him  by 
Mr.  Redfield's  father,  Luther  Redfield,  of  the  premises  on 
which  the  mortgage  was,  and  which  were  conveyed  to  the 
latter  by  Barrett,  who  then  owned  them,  in  October,  1875, 
as  security  for  a  loan  of  money  then  made  to  him  by  Luther 
Redfield. 

The  complainant  seeks  by  this  suit  to  obtain  a  decree  set- 
ting aside  the  assignment  from  her  to  Barrett  as  fraudulent, 
on  the  ground  that  the  latter  fraudulently  altered  it  after  it 
was  executed,  by  substituting  his  name  for  that  of  Ramsey, 


414  CASES  IN  CHANCERY.  [29  Eq. 

Putnam  v.  Clark. 

and  requiring  the  executors  of  Clark,  who  died  before  the 
commencement  of  this  suit,  to  deliver  the  bond  and  mort- 
gage to  Mrs.  Putnam. 

The  assignment  in  question  cannot  be  found.  The  evi- 
dence falls  very  far  short  of  proving  that  the  alleged 
alteration  in  it  was  ever  made.  The  only  witness  on  the 
subject  is  Mr.  Putnam,  who  admits  that  he  has  not  the 
slightest  recollection  of  having  executed  any  assignment,  or 
that  his  wife  did.  He  says  that  he  has  endeavored  to  refresh 
his  recollection  on  the  subject,  but  has  no  Recollection  what- 
ever upon  it. 

The  wiiole  business  of  negotiating  and  assigning  the 
bond  and  mortgage  was,  he  says,  entrusted  to  Barrett,  and, 
he  adds,  that  the  presumption  is,  that  if  he  and  his  wife 
executed  an  assignment,  it  was  such  a  one  as  Barrett  pre- 
pared or  caused  to  be  prepared  for  them.  He  further  says, 
that  if  he  signed  any  paper,  he  left  it  with  Barrett.  It 
appears,  from  his  testimony,  that  when  Barrett  informed 
him  of  his  failure  to  obtain  the  money  from  Ramsey,  Bar- 
rett said  that  if  he  would  leave  matters  to  him  he  might  be 
able  to  do  something  for  Mrs.  Putnam,  which  would  com- 
pensate her  for  the  disappointment. 

The  complainant  relies  on  the  fact  that  it  appears  by  the 
record  of  the  assignment  that,  beneath  the  signature  of  the 
subscribing  witness  (Mr.  Nettleton,  the  commissioner  before 
whom  the  acknowledgment  was  taken),  there  is  the  follow- 
ing note : 

"  The  words  C.  Barrett,  of  the  city  of  New  York,  written  on  an 
erasure  before  execution." 

And  Mr.  Nettleton  testifies  that  he  never  so  noted  writing 
over  erasure  in  an  instrument  witnessed  by  him,  but  that  his 
uniform,  unvarying  practice  is  to  note  the  alteration  or 
writing  over  erasure  above  his  signature.  He  does  not, 
however,  remember  witnessing  or  taking  the  acknowledg- 
ment of  the  assignment,  and  he  admits  that  he  sometimea 
has  forgotten  to  sign  his  name  as  a  witness  to  instruments 
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when  requested  so  to  attest  the  execution  thereof  in  his 
presence.  The  production  of  the  assignment  might  have 
shown  that  the  note  was  in  his  own  handwriting.  In  the 
absence  of  the  note,  there  would  be  no  presumption  that 
the  alteration,  if  alteration  there  was,  indeed,  was  made 
after  the  execution  of  the  assignment. 

The  burden  of  proof  is  upon  Mrs.  Putnam  to  prove  that 
it  was  so  made.  Cumberland  Bmik  v.  Hall,  1  Hal.  215  ;  N. 
River  Mead.  Co.  v.  Shreiosbary  Church,  2  Zab.  424. 

Failing  in  proving  that  any  alteration  was  made  in  the 
instrument  after  its  execution,  the  complainant's  case,  on 
this  head,  stands  thus :  Having  executed  an  assignment  of 
the  bond  and  mortgage  to  her  agent,  for  her  own  benefit, 
the  agent,  in  violation  of  the  confidence  reposed  in  him, 
fraudulently  disposed  of  the  bond  and  mortgage  to  his  own 
use.  As  against  the  title  of  a  bona  fide  assignee  for  valuable 
consideration,  without  notice,  she  can  have  no  relief,  in 
equity,  under  such  circumstances.  Westervelt  v.  Scott,  3 
Stock.  80 ;  Van  Hook  v.  Somerville  Manufacturing  Co.,  1 
Hal.  Ch.  633.  Her  counsel  insists  that  Clark,  though 
a  bona  fide  assignee  for  valuable  consideration,  without 
notice,  is  affected  by  the  equities  existing  between  her  and 
Barrett.  But  it  is  established  in  this  state,  that  while  the 
purchaser  for  value  of  a  chose  in  action  is  bound  by  the 
equities  existing  against  it  in  the  hands  of  the  original 
obligor,  he  is  not  bound  by  the  latent  equities  in  favor  of 
third  parties  of  which  he  had  no  notice.     Losey  v.  Simpson, 

3  Stock.  246  ;  Woodruff  v.  Depue,  1  McCart.  168  ;  Danbury  v. 
Robinson,  Id.  213 ;  Starr  v.  Hoskin,  11  C.  E.  Gr.  414.  The 
decision  of  this  case  rests,  however,  on  estoppel. 

If  the  controversy  were  between  Mrs.  Putnam  and  Amasa 
A.  Eedfield,  the  title  of  the  latter  to  the  bond  and  mortgage 
would  be  subject  to  considerations  arising  from  his  answer 
and  the  testimony  adverse  to  its  validity,  but  these  consid- 
erations cannot  avail  her  against  the  representatives  of 
Clark. 

It  appears,  by  the  answer  of  Amasa  A.  Redfield,  that  the 
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assignment  of  the  bond  and  mortgage  to  him  was  made  at 
the  request  of  Barrett,  and  pursuant  to  an  agreement 
between  him  and  the  latter  that  it  should  be  made.  It  was 
accordingly  made  by  the  insurance  company  to  Amasa  A. 
Redfield,  and  the  papers  were  delivered  over  to  him  accord- 
ingly. Subsequently,  when  the  conveyance  of  the  mort- 
gaged premises  (which  had  been  sold  to  Clark  free  from 
encumbrance,  for  about  $10,000,  by  Luther  Redfield,  to 
whom  Barrett  had  conveyed  them  as  security,  as  before 
mentioned,)  was  made,  Amasa  A.  Redfield,  who  then  held 
the  bond  and  mortgage  pursuant  to  the  assignment  to  him, 
assigned  and  delivered  them  to  Clark,  in  discharge  of  the 
liability  of  the  premises  from  the  mortgage.  The  mort- 
gage was  retained,  uncancelled,  however,  in  order  to  enable 
Clark  to  avail  himself  of  it  to  protect  him  against  a  tenancy 
by  the  curtesy  in  the  property,  which  tenancy  was  subject  to 
the  lien  and  encumbrance  of  the  mortgage.-  Otherwise  it 
would  have  been  cancelled. 

In  consideration  of  receiving  the  bond  and  mortgage, 
Clark  paid  the  purchase-money.  Of  course  he  would  not 
otherwise  have  done  it,  for  the  amount  due  on  the  mortgage 
exceeded  the  price  at  which  he  had  bought  the  property. 
The  assignment  of  the  bond  and  mortgage  was,  by  his  direc- 
tion, made  to  his  Vidfe,  in  trust  for  him.  Clark  was  a  bona 
fide  purchaser,  for  valuable  consideration,  of  the  bond  and 
mortgage,  and  he  had  no  notice  of  any  infirmity  in,  or 
equity  against,  the  title  of  Amasa  A.  Redfield  thereto,  nor 
was  there  anything  to  put  him  upon  inquiry.  Under  such 
circumstances  the  complainants  cannot  prevail.  Trenton 
Banking  Co.  v.  Woodruff,  1  G-r.  Ch.  117 ;  Jones  v.  Powles,  3 
Myl.  ^  K.  581. 

The  bill  will  be  dismissed,  with  costs. 
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Sarah  A,  Williams  and  others 

V. 

Cornelius  Vreeland  and  others. 


Equity  will  enforce  the  performance  of  an  agreement  made  by  the 
defendant  with  a  testator,  that  if  the  latter  would  bequeath  $30,000 
to  him,  instead  of  $20,000  to  him  and  $10,000  to  complainants,  he 
would  hold  $10,000  thereof  in  trust  for  their  benefit. 


Bill  for  relief.     On  general  demurrer. 
Mr.  B.  A.  Vail,  for  the  demurrer, 
Mr.  W.  H.  Vredenburgh,  contra. 

The  Chancellor. 

This  suit  is  brought  to  compel  the  performance  of  an 
agreement  made  by  the  defendant,  Cornelius  Vreeland,  with 
his  uncle,  Henry  Frost,  now  deceased,  for  the  benefit  of  the 
complainants,  who  are  the  children  of  Eliza  Saunier,  sister 
of  the  latter. 

According  to  the  statements  of  the  bill,  Frost,  who  was  a 
very  old  man  and  a  bachelor,  was  possessed  of  a  very  large 
estate,  and  intended  to  give  it,  at  his  death,  by  his  will,  to 
his  nephews  and  nieces.  He  had  great  confidence  in  Vree- 
land, who  was  his  nephew.  Intending  to  give  to  the  com- 
plainants $10,000  of  his  estate  by  his  w^ill,  he  consulted  with 
Vreeland  on  the  subject  of  the  proposed  bequest,  and  the 
latter  told  him  that  he  would  undertake  to  pay  the  money 
to  the  complainants  if  he  would  make  his  will  and  entrust 
him  with  the  payment  of  the  money,  and  then  promised 
him  that  if  he  would  bequeath  to  him  $20,000  for  his  own 
benefit,  and  $10,000  for  the  complainants,  or  would  entrust 
him  with  the  share  of  his  estate  intended  for  the  complain- 
ants, or  would  include  the  gift  of  $10,000  in  the  bequest  to 
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him,  he  would  collect  it  and  pay  it  over  to  the  complain- 
ants. Acting  on  this  promise,  Frost  made  his  will  (dated 
in  1870),  by  which  he  bequeathed  to  Vreeland  $30,000, 
without  expressing  any  trust,  and  made  no  bequest  to  the 
complainants  by  name  or  designation.  Frost  subsequently 
told  Vreeland  that,  though  he  had  by  the  will  given  him 
$30,000,  he  intended  $10,000  of  that  money  to  go  to  the  com- 
plainants, and  that  he  would  let  the  bequest  stand  as  it  was, 
and  not  revoke  or  cancel  it,  or  change  it  so  as  to  express 
that  intention,  if  Vreeland  would  pay  $10,000  out  of  it  to 
them.  Thereupon  Vreeland  promised  him  that  he  would 
pay  the  $10,000  accordingly. 

The  testator  relied  and  acted  upon  the  promise,  and  on 
the  fiiith  of  it  let  the  bequest  remain,  and  died  without 
changing  it.  He  died  in  May,  1875.  His  will  was  admitted 
to  probate  on  or  about  the  Ist  of  September  following. 
Before  the  will  was  proved,  the  complainants,  who  were 
considering  what  action  they  ought  to  take  to  protect  their 
interest  in  the  matter,  went  to  Vreeland  and  demanded  of 
him  that  he  should  declare  the  trust  as  to  the  $10,000  in 
their  favor,  and  either  pay  them  the  money  or  give  them 
his  express  promise  in  writing  to  do  so,  and  to  perform  the 
agreement  made  by  him  with  the  testator  for  their  benefit 
in  reference  thereto.  He  then  o-ave  to  them  an  agreement 
in  writing,  by  which  he  "certified"  that  if  he  should 
receive  $30,000  from  the  testator's  estate,  he  would  pay  the 
complainants  $10,000.  They  accepted  the  agreement  and 
abandoned  their  intention  of  resistino^  the  admission  of  the 
will  to  probate,  and  of  taking  proceedings  to  prevent  the 
payment  to  Vreeland  of  the  $30,000  until  the  trust  in  their 
favor  as  to  the  $10,000  had  been  declared  or  established. 

Vreeland,  taking  advantage  of  this  condition  of  afifairs, 
and  conspiring  with  his  children  to  defeat  the  trust,  assigned 
the  entire  legacy,  for  a  nominal  consideration,  to  one  of  his 
children,  two  weeks  afterwards,  in  trust  to  collect  it  and 
divide  it  equally  among  all  his  children,  after  deducting 
expenses  of  collection ;  and  from  that  time  he  and  his  chil- 
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dren  have  refused  to  recognize  the  obligation  to  pay  the 
complainants  the  $10,000,  or  any  part  of  it.  They  have  col- 
lected it,  and  claim  the  whole  of  it  as  their  own  property, 
and  refuse  to  account  for  or  to  pay  it,  or  any  part  of  it,  to 
the  complainants. 

There  can  be  no  question  that,  on  the  statements  of  the 
bill,  which  must  be  taken  as  true  on  demurrer,  the  com- 
plainants are  entitled  to  the  relief  which  they  seek.  The 
promise  made  by  Vreeland  is  one  which  will  be  enforced  in 
equity.  He  or  his  children  hold  the  |10,000  in  trust  for  the 
complainants,  and  this  is  the  appropriate  forum  for  the 
establishment  and  enforcement  of  the  trust.  Besides,  it  is 
a  fraud  for  Vreeland  to  have  induced  the  testator  to  make  a 
bequest  to  him  including  money  intended  by  the  former  for 
the  complainants,  at  his  suggestion  and  on  his  promise  to 
pay  them  that  money,  after  the  testator's  decease,  out  of  the 
legacy  to  him,  and  then,  after  receiving  the  entire  legacy,  to 
refuse  to  pay  them  the  money  which  he  had  so  promised  to 
pay.  Stonfs  Eq.  Jur.,  §§  252,  256,  781 ;  Bowd  v.  Tucker,  41 
Conn.  197 ;  2  Jar.  on  Wills  356 ;  Broicne  on  Frauds,  §  103. 

The  demurrer  will  be  overruled,  with  costs. 


Israel  Gibbs 

I'. 

Albert  Grant  and  others. 


Where  the  title  to  land  is  not  in  A  at  the  time  of  erecting  a  build- 
ing, and  he  has  no  legal  consent  from  the  owner,  mechanics  liens 
thereon  must  be  postponed  to  a  purchase-money  mortgage  given  after- 
wards by  A  when  he  had  acquired  title,  although  the  building  was 
almost  finished. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 
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Mr.  G.  M.  Shipman,  for  complainant. 

Mr.  J.  F.  Dumont,  for  defendants  Levy  and  Popper. 

The  Chancellor. 

Prior  to  the  14tli  of  April,  1874,  Israel  Gibbs  agreed  with 
Albert  Grant  that  he  would  lend  the  latter  |900,  to  be 
secured  by  a  mortgage  to  be  given  by  the  latter  on  two  lots 
of  land  in  Warren  county,  one  of  which  was  then  owned  by 
Joseph  Hilbert,  but  wdiich  Hilbert  had  previously  agreed  to 
sell  and  convey  to  Grant  for  the  sum  of  $600.  Grant  had, 
when  the  agreement  for  the  loan  was  made,  commenced  the 
erection  of  a  dwelling-house  on  that  property,  and  had  pro- 
cured the  material  therefor,  to  a  very  considerable  extent  at 
least,  on  credit.  The  mortgage  to  Gibbs  was  delivered 
immediately  after  the  deed  from  Hilbert  to  Grant  was  deliv- 
ered, and  as  part  of  the  same  transaction,  Grant  being 
unable  to  obtain  the  deed  until  he  made  a  payment  on 
account  of  the  purchase-money,  for  which  payment  he 
relied  on  the  money  borrowed  from  Gibbs.  |300  of  that 
money  was,  on  the  delivery  of  the  deed,  paid  over  to  Hil- 
bert accordingly,  and  he,  in  consideration  of  that  payment, 
delivered  the  deed.  Of  the  $900,  the  amount  of  the  loan, 
$600  were  paid  to  Grant  on  the  delivery  of  the  mortgage. 
Part  of  the  sum  so  paid  was,  as  before  stated,  paid  to  Hil- 
bert on  account  of  purchase-money,  and  part  was  paid  by 
Grant  to  workmen  who  had  been  employed  in  the  building 
of  the  house.  The  rest  of  the  mortgage-money  was  with- 
held until  the  assignment  of  a  policy  of  insurance  on  the 
building,  which  Gibbs  was  to  have  as  collateral  security, 
should  have  been  made.  It  was  paid  over  to  Grant  in 
Ma}?,  1874. 

The  deed  from  Hilbert  to  Grant  is  dated  on  the  1st  day 
of  April,  1874,  and  was  recorded  on  the  14th  of  that  month. 
The  mortgage  to  Gibbs  is  dated  on  the  last-mentioned  day, 
and  was  recorded  on  the  16th,  two  days  afterwards.  Sub- 
sequently, and  in  the  summer  and  fall  of  1874,  persons  who 
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had  furnished  materials  for  the  house  filed  their  claims  of 
lien,  under  the  mechanics  lien  law,  against  the  house  and 
lot.  Those  claims  were  prosecuted  to  judgment  and  execu- 
tion, and  the  property  was  sold  under  the  latter  to  Morris 
Levy  and  Isidor  Popper,  who  were  then,  as  they  still  are, 
the  holders  of  the  second  mortgage  upon  the  property. 
The  contest  in  this  suit  is  between  them,  as  such  purchasers, 
and  Gibbs,  as  mortgagee,  and  the  question  is,  whether  the 
mortgage  of  the  latter  is  entitled  to  priority  over  the  lien 
claims. 

Prior  to  the  time  when  Gibbs's  mortgage  was  delivered, 
Grant  had  no  title  to  the  mortgaged  premises.  The  act  by 
which  he  received  his  title  was  contemporaneous  with  the 
delivery  of  the  mortgage  to  Gibbs.  The  money  received 
from  Gibbs  on  the  delivery  of  the  mortgage  alone  enabled 
him  to  obtain  the  title.  The  property  was  not  liable  at  that 
time  to  any  claim  of  lien  for  the  materials  which  had  been 
sold  to  him  for  the  building ;  for  he  had  not,  up  to  that 
time,  been  the  owner,  nor  had  he  had  the  requisite  consent 
to  bind  the  owner.  The  lien  claims  were  filed  against  him 
as  owner.  Between  the  time  when  the  mortgage  was  made 
and  the  time  when  it  was  recorded,  no  materials  were  fur- 
nished by  either  of  the  lien  claimants,  except  (according  to 
the  bill  of  particulars  in  the  lien  claim)  a  small  amount — 
three  bushels  of  lime,  of  the  value  of  less  than  a  dollar- 
furnished  by  the  defendant  O.  K  Perry,  on  the  15th  of 
April,  1874;  and  Grant  swears,  and  is  not  contradicted, 
that  Perry  knew,  before  the  mortgage  was  given  to  Gibbs, 
that  he  had  no  title  to  the  land  and  was  about  to  obtain  the 
money  to  get  it  from  Gibbs  on  mortgage  of  the  property. 
It  may  be  remarked,  in  this  connection,  that  Grant  swears 
that  when  the  mortgage  to  Gibbs  was  given,  the  building 
was  finished,  except  the  building  of  the  porch,  and  that  all 
the  plastering  had  been  done.  Luse,  Gibbs's  attorney,  who 
negotiated  the  loan  and  attended  to  all  the  business  thereof 
for  Gibbs,  testifies  that,  when  seen  from  the  road,  the  build- 
ing appeared  to  be  "about  completed." 
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Grant's  seizin  of  the  property  was  merely  instantaneous; 
for,  as  soon  as  he  received  the  deed,  he  mortgaged  the 
property  to  Gibbs.  The  mortgage,  therefore,  is  entitled  to 
priority  over  the  lien  claims  to  the  extent  of  the  amount 
which  it  purported  to  secure.  Macintosh  v.  Thurston,  10  C. 
E.  Gr.  242 ;  Paul  v.  Hoeft,  1  Stew.  11 ;  Lamb  v.  Cannon,  9 
Vr.  362 ;  Moroney's  Appeal,  24  Pa.  St.  372. 


The  New  Jersey  Zinc  Company 

V. 

The  Franklin  Iron  Company  and  others. 

A  decree  for  the  defendant  having  been  rendered  in  the  United 
States  circuit  court,  the  complainant  applied  there  for  an  injunction 
to  prevent  the  defendant  from  violating  such  decree;  pending  that 
application,  the  complainant  filed  a  bill  in  this  court  for  an  injunction 
on  account  of  the  same  matter. — Held,  that  the  injunction  must  be 
refused,  because: 

(1)  A  competent  court  having  acquired  jurisdiction,  should  be  per- 
mitted to  retain  it  to  the  end. 

(2)  An  allegation  of  an  intention  to  appeal  from  the  decree  ren- 
dered, is  not  a  ground  of  relief  or  for  changing  the  forum. 

(3)  Nor,  that  the  defendant,  who  has  obtained  such  decree  person- 
ally, is  the  president  of  a  corporation  whose  grantors  were  bound  by  a 
former  adverse  decree  in  the  court  of  errors  and  appeals  of  New 
Jersey. 

(4)  Nor  an  allegation  that  the  defendant  collusively  obtained  his 
title  for  the  very  purpose  of  retrying  the  case  in  another  forum,  espe- 
cially when  the  pleadings  and  proceedings  show  that  this  matter  was 
discussed  in  the  litigation  in  the  United  States  court. 


Bill  for  injunction,  &c.  On  order  to  show  cause  why 
injunction  should  not  issue.  On  bill  and  answers  and  affi- 
davits. 
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Mr.  B.  Williamson,  Mr.  John  E.  Parsons  of  I^ew  York, 
and  Mr.  F.  J.  Mather  of  New  York,  for  the  complainants. 

Mr.  T.  N.  McCarter  and  Mr.  J.  R.  Emery,  for  the  defend- 
ants. 

The  Chancellor. 

This  is  an  application  for  a  preliminary  injunction  on  a 
bill  filed  by  The  New  Jersey  Zinc  Company  against  The 
Franklin  Iron  Company,  The  Passaic  Zinc  Company,  Wyatt 
Pierce  and  James  Hyde.  On  the  filing  of  the  bill,  an  order 
to  show  cause  was  granted.  The  defendants  have  answered, 
and  ex  'parte  affidavits,  as  well  as  depositions  taken  on  notice, 
were  read  on  the  argument.  The  complainant  asks  the  aid 
of  this  court  against  that  which,  it  insists,  is  a  gross  and 
most  injurious  violation  of  its  rights  as  established  by  the 
decree  of  the  court  of  errors  and  appeals  of  this  state,  in 
the  case  of  The  New  Jersey  Zinc  Co.  v.  The  Boston  Franklinite 
Co.,  2  McCart.  418.  That  decree  is  now  the  decree  of  this 
court.  By  it  The  ISTew  Jersey  Franklinite  Company  and 
The  Boston  Franklinite  Company  were  enjoined  from  min 
ing,  carrying  away  or  using,  under  any  claim  adverse  to 
that  of  the  complainant,  any  of  the  zinc  ores  or  other  ores 
found  or  to  be  found  in  or  upon  the  southerly  part  of  Mine 
Hill,  excepting  the  metal  or  ore  called  franklinite,  and  iron 
ore,  when  found  existing  separate  aud  distinct  from  zinc  or 
other  forms  or  compounds  than  franklinite ;  and  from  min- 
ing, carrying  away  or  using  any  ores,  metals  or  minerals 
found  or  to  be  found  there,  in  which  the  mineral  substance 
called  franklinite  exists  in  the  mass  of  ore  in  a  mixed  state 
associated  mechanically  with  any  other  form  or  compound 
of  zinc,  such  as  red  oxide  of  zinc,  silicate  of  zinc,  or  other 
substances  of  which  zinc  is  a  component  part,  &c. 

The  bill  alleges  that,  after  the  making  of  that  decree, 
(which  became  the  decree  of  this  court  on  the  3d  of  Febru- 
ary, 1868,)  and  on  or  about  the  16th  of  October,  1872,  The 
Boston  Franklinite  Company  conveyed  all  its  property  to 
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the  defendant,  The  FrankUn  Iron  Company ;  that  the  con- 
veyance was  made  to  carry  out  an  arrangement  or  agree- 
ment between  those  two  companies,  by  which  the  latter 
company  was  to  acquire  all  the  property  of  the  former,  sub- 
ject to  all  the  obligations  of  thai:  company,  including,  as 
the  complainant  claims,  the  obligations  and  liabilities  aris- 
ing out  of  the  above-mentioned  decrees;  that,  as  the  com- 
plainant is  informed  and  believes,  it  has  been  claimed  that, 
through  a  scheme  devised  for  the  purpose  of  evading  the 
effect  of  those  decrees,  Moses  Taylor  acquired  the  right  of 
The  Boston  Franklinite  Company,  so  far  as  it  had  any,  in 
the  lands,  minerals  and  mineral  rights,  and  then  began 
a  litigation,  in  the  circuit  court  of  the  United  States  for  the 
district  of  Kew  Jersey,  to  obtain,  if  possible,  an  adjudica- 
tion contrary  to  that  of  the  court  of  errors  and  appeals  and 
this  court,  on  the  subject  matter  of  those  decrees ;  and  that 
a  decree  was  obtained  by  Mr.  Taylor,  in  that  suit,  in  Febru- 
ary, 1877,  by  which  it  was  determined  that,  as  between  him 
and  the  complainant,  he  was  seized  in  fee-simple  of  and 
entitled  to  all  the  ore  usually  known  and  designated  as 
franklinite,  and  the  ore  called  magnetite,  and  all  other  iron 
ores  exising,  found  or  to  be  found  in  or  upon  the  southerly 
part  of  Mine  Hill,  and  that,  by  that  adjudication,  it  was 
determined  that  franklinite  comprehends  all  the  ore  exist- 
ing, found  or  to  be  found  in  the  southerly  part  of  Mine 
Hill  which  contains  the  mineral  called  franklinite,  whether 
separate  from  other  ores  or  associated  with  the  silicate  of 
zinc  or  other  forms  or  compounds  of  zinc,  except  only  so 
much  of  the  mineral  franklinite  as  may  be  found  in  mechan- 
ical admixture  with  the  red  oxide  of  zinc;  and  that  the 
complainant  intends  to  appeal  from  that  decree. 

The  bill  also  states  that,  while  that  decree  was  in  favor  of 
Mr.  Taylor,  it  in  effect  also  adjudged  that  the  complainant 
is,  as  against  him,  entitled  to  so  much  of  the  mineral  frank- 
linite as  is  found  in  the  southerly  part  of  Mine  Hill  in 
mechanical  admixture  with  the  red  oxide  of  zinc.  It  alleges 
that  the  defendants  have  mined  and  removed  large  quanti- 
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ties  of  tlie  ores  which,  by  the  decrees  of  the  court  of  errors 
and  appeals  and  of  this  court,  they  are  forbidden  to  remove, 
including  large  quantities  of  franklinite  in  mechanical  admix- 
ture with  the  red  oxide  of  zinc. 

The  bill  sets  forth  the  alleged  scheme  before  referred  to 
for  the  evasion  of  the  decree  of  this  court,  and  alleges  that 
the  means  resorted  to  were  the  collusive  and  pretended 
foreclosure  of  a  mortgage  given  by  The  Boston  Franklinite 
Company  to  Oakes  Ames,  so  as  thus  to  create  an  outstand- 
ing title  which,  it  might  be  claimed,  was  not  affected  by  the 
decree  of  this  court  before  referred  to;  the  purchase  by 
Oakes  Ames  of  the  property  under  the  execution  issued  on 
the  decree  of  foreclosure,  and  a  conveyance  by  him  to 
Taylor.  It  states  that,  notwithstanding  the  formal  proceed- 
ings for  foreclosure  and  the  colorable  sale  thereunder,  Ames 
and  The  Boston  Franklinite  Company  continued  to  treat  the 
mortgage  as  a  subsisting  security  in  the  same  manner  as 
before ;  that  that  company  continued  to  possess  and  use  the 
property  and  rights  described  in  the  mortgage  as  before, 
and  that  any  amount  which  was  secured  to  Ames  by  the 
mortgage  was  subsequently  paid  to  him.  It  further  alleges 
that  the  defendants  are,  with  full  knowledge  and  in  willful 
violation  of  the  rights  of  the  complainant,  engaged  in 
removing  and  disposing  of  the  ores  which,  under  the  decree 
of  this  court,  belong  to  the  complainant. 

The  complainant  expressly  states  in  the  bill  that  this  suit 
has  no  reference  to  any  ores  which  have  been  excavated  and 
removed  from  the  southerly  part  of  Mine  Hill  by  and  under 
the  direction  of  Moses  Taylor  individually,  but  does  refer 
to  such  as  have  been  excavated  and  removed  by  him  as  an 
officer  of  The  Franklin  Iron  Company,  of  which  company 
he  is  president. 

The  defendants.  The  Franklin  Iron  Company  and  Pierce 
and  Hyde,  by  their  answers,  allege  that,  in  mining  and 
removing    the   ore,   they  have    acted    entirely   under    the 
authority  of  Moses  Taylor,  and  in  his  right. 
28 


426  CASES  m  CHANCERY.  [29  Eq. 

New  Jersey  Zinc  Co.  v.  Franklin  Iron  Co. 

The  Passaic  Zinc  Company,  by  its  answer,  alleges  that  it. 
has  not  mined  any  ore  or  minerals,  and  that  all  of  the  ore 
which  it  has  received  has  been  received  from  Moses  Tajdor, 
under  a  contract  with  him  which  is  set  out  in  the  answer. 
That  contract  provides  for  the  delivery  by  him  to  that  com- 
pany of  ore  "  the  run  of  the  mine,"  except  fowlerite,  garnet 
and  other  intrusive  minerals.  The  Franklin  Iron  Company 
and  Pierce  and  Hyde  admit,  in  their  answer,  that  in  some 
parts  of  the  veins  which  they  are  working,  and  in  the  frank- 
linite  ores  which  the  company  mines  and  disposes  of,  there 
is  an  admixture  (but  they  say  it  is  only  to  a  small  extent, 
and  not  exceeding  an  average  of  ten  per  cent.)  of  red  oxide 
of  zinc  mineral  with  those  ores. 

The  complainant  insists  that  the  claim  that  The  Franklin 
Iron  Company  and  Pierce  and  Hyde,  in  mining  and  remov- 
ing ore,  acting  under  the  right  ot  Moses  Taylor  and  not 
otherwise,  ought  not  to  avail  those  defendants  against  the 
complainant's  claim  to  an  injunction  to  protect  the  rights  of 
the  latter  as  established  by  the  decree  of  this  court,  because 
it  appears  that  Mr.  Taylor  is  the  president  of  the  Franklin 
Iron  Company,  Pierce  the  secretary,  and  Hyde  one  of  its 
foremen.  The  complainant  insists  that  the  claim  that  those 
defendants  work  under  Mr.  Taylor's  right,  is  disingenuous 
and  merely  colorable.  • 

The  right  of  Mr.  Taylor  in  the  premises  is  not,  as  has 
been  before  stated,  brought  into  question  in  this  suit.  For 
the  purposes  of  this  application,  it  must  be  taken  as  having 
been  established.  He  is  entitled  to  the  full  benefit  of  it, 
and  he  may  lawfully  permit  those  who,  of  themselves,  in 
their  own  right,  could  not  work  the  mine  to  the  extent  to 
which  he,  under  the  decree  of  the  federal  court,  may  do  it, 
or  who  could  not  of  themselves  lawfully  do  it  at  all,  to  work 
the  mine  to  the  full  extent  of  his  right,  and  they  may  law- 
fully so  w^ork  it  under  him.  A  man  who  has  been  unsuc- 
cessful in  an  ejectment  suit  may,  nevertheless,  of  course, 
lawfully  occupy  the  property  in  dispute  under  one  who  may 
have   subsequently  established   a  title   paramount   to  that 


2  Stew.]  MAY  TERM,  1878.  427 

New  Jersey  Zinc  Co.  v.  Franklin  Iron  Co. 

against  which  the  litigation  of  the  former  was  directed. 
The  principle  on  which  a  purchaser  with  notice  is  protected 
by  purchasing  the  title  of  another  person  who  has  purchased 
bona  fide  for  valuable  consideration  witliout  notice,  is  appli- 
<;able. 

But  it  is  insisted  by  the  complainant  that  the  claim  of  The 
Franklin  Iron  Company  (and,  therefore,  that  of  Pierce  and 
Hyde)  under  consideration  is  not  made  bona  fide;  that,  in  fact, 
they  are,  merely  under  cover  of  a  pretended  subordination 
to  Moses  Taylor,  working  the  mine  and  removing  the  ores 
in  violation  and  defiance  of  the  decree  of  this  court.  Refer- 
ence on  this  point  was  made  by  complainant's  counsel,  on 
the  argument,  to  the  answer  of  those  defendants  sworn  to 
by  Mr.  Taylor  as  president  of  The  Franklin  Iron  Company, 
in  which,  in  speaking  as  to  payment  of  the  expenses  of 
mining  the  ores  and  shipping  them  to  New  York,  it  states 
that  those  defendants  "  understand  "  that  the  person,  E.  T. 
Hatfield,  Jr.,  by  whom  those  expenses  are  paid,  represents 
Moses  Taylor  in  the  management  and  operation  of  the 
mine.  It  is  argued  that  the  answer  is  therefore  disingen- 
uous for  the  company,  and  Pierce,  who,  as  before  stated,  is 
their  secretary,  and  Hyde,  who  is  one  of  their  foremen, 
must  have  known  positively  whether  Hatfield  does  or  does 
not  represent  Mr.  Taylor.  But  little  weight,  however,  is  to 
be  attached  to  this  criticism.  The  answer  distinctly  states 
that  The  Franklin  Iron  Company  is  doing  all  that  it  does  at 
the  m.ine  under  the  right  of  Mr.  Taylor  individually,  and 
not  as  an  ofiicer  of  that  company.  It  alleges  that  the  min- 
ing and  removing  of  the  ores  has  been  done  for  and  on 
account  of  Mr.  Taylor;  that  an  account  entirely  separate 
and  distinct  from  the  general  operations  of  the  company  on 
its  own  account  has  been  kept  of  the  expense  of  mining  and 
shipping  the  ores,  and  that  that  expense  has  been  charged 
to  the  Moses  Taylor  mine,  and  has,  from  time  to  time,  been 
re-imbursed  by  remittances  from  New  York,  from  Hatfield, 
the  person  before  referred  to,  who,  as  those  defendants  say 
they  understand,  represents  Mr.  Taylor  in  the  management 
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and  operation  of  the  mine.  It  denies  that  the  company 
has,  so  far  as  those  defendants  know  or  believe,  received 
any  part  of  the  proceeds  of  the  ores,  unless  it  may  have 
been  re-imbursed  out  of  the  proceeds,  as  to  which  they  say 
they  are  unable  to  speak ;  and  it  avers  that  the  truth  is  that 
the  mining  and  shipping  of  the  ore  has  been  wholly  done 
under  the  authority  and  direction  of  Mr.  Taylor  as  an  indi- 
vidual, and  not  in  his  capacity  as  an  officer  of  the  company, 
and  that  all  of  the  ore  has  been  shipped  in  his  name,  and 
not  otherwise. 

"We  are,  however,  to  look  to  the  affidavits  annexed  to  the 
answer.  The  answer,  so  far  as  it  is  the  answer  of  a  corpo- 
ration, is  of  no  consequence  except  in  connection  with  the 
affidavits.  The  affidavit  of  Hatfield  and  Benjamin  G. 
Clarke,  the  former  of  whom  is  treasurer,  and  the  latter  a 
director  of  The  Franklin  Iron  Company,  speaks  positively 
on  the  subject.  They  say  that  they  know  that  the  sales 
and  shipments  of  ore  which  have  been  made  from  the  open- 
ing since  Moses  Taylor  took  possession  thereof,  in  April, 
1877,  have  been  made  for  and  on  account  of  Moses  Taylor 
as  an  individual,  and  not  in  any  way  for  or  on  account  of 
The  Franklin  Iron  Company,  which  company,  they  add,  has 
no  claim  or  title  to  the  ore.  They  further  swear  that  the 
contract  between  Mr.  Taylor  and  The  Passaic  Zinc  Com- 
pany was  as  stated  in  the  answer  of  that  company,  and  that 
all  payments  on  account  of  it  have  been  made  to  Mr.  Taylor 
individually,  and  not  on  behalf  of  The  Franklin  Iron  Com- 
pany. 

■  The  answer,  as  before  remarked,  is  sworn  to  by  Mr.  Tay- 
lor. He  makes  the  ordinary  general  affidavit  of  verification, 
that  the  matters  and  things  contained  in  the  answer  are  true 
so  far  as  they  relate  to  his  own  acts  or  those  of  the  company, 
and  that,  so  far  as  they  relate  to  the  acts  of  others,  he 
believes  them  to  be  true.  And  here  it  may  be  remarked 
that  the  secretary  of  The  Passaic  Zinc  Company,  by  his 
affidavit  annexed  to  its  answer,  swears  that  the  contract 
between  that  company  and  Mr.  Taylor  was  made  with  the 
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latter  individually,  and  not  as  an  officer  of  The  Franklin 
Iron  Company,  and  that  the  Passaic  company  did  not  know 
or  deal  with  The  Franklin  Iron  Company  in  the  transac- 
tion ;  that  he  and  the  other  officers  of  his  company  had, 
before  the  contract  was  made,  heard  that  Mr.  Taylor's  title 
to  the  ores  had  been  established  by  the  decree  of  the  federal 
court,  and  that  the  complainant's  miners  and  laborers  had 
withdrawn  from  the  mine,  and  that  Mr.  Taylor  had  taken 
possession  thereof  and  was  so  in  possession  when  the  con- 
tract was  made.  He  adds  that  all  payments  which  have 
been  made  for  ore  delivered  under  the  contract,  have  been 
made  by  checks  payable  to  the  order  of  Mr.  Taylor,  and  not 
otherwise. 

It  appears  that  in  March,  1877,  when  the  injunction 
issued  out  of  the  United  States  circuit  court  on  the  decree 
in  favor  of  Mr.  Taylor  was  served,  the  complainant's  miners 
and  laborers  were  then  at  work  at  and  in  the  opening  in  con- 
siderable force;  that  they  continued  to  work  there  until  after 
an  application  for  an  attachment  for  contempt  for  a  violation 
of  the  injunction  in  so  doing  was  made;  and  that  they  then 
withdrew,  and  the  complainant  relinquished  mining  opera- 
tions in  the  opening  and  abandoned  it,  and  that  thereupon 
Pierce,  under  the  authority  of  Mr.  Taylor,  took  possession 
of  the  mine  about  the  2d  of  April,  1877,  and  since  that  time 
has  superintended  the  mining  operations  there,  which  he 
swears  have  been  carried  on  on  account  of  Mr.  Taylor. 

It  further  appears  that,  on  the  28th  of  June,  1877,  the 
complainant  filed  its  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  'New  Jersey,  against  Mr.  Taylor,  to 
obtain  an  injunction  on  the  foot  of  the  decree  of  that  court, 
(the  correctness  of  which,  however,  it  did  not  acknowledge,) 
to  restrain  him  from  digging,  mining,  carrying  away  or 
using  any  of  the  mineral  franklinite  in  the  southerly  part  of 
Mine  Hill,  in  mechanical  admixture  with  the  red  oxide  of 
zinc,  and  from  molesting,  hindering  or  preventing  it  in  the 
exercise  of  its  rights  under  that  decree.  Mr.  Taylor,  on  the 
10th  of  October,  1877,  filed  his  answer  to  that  bill,  and  the 
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motion  for  an  injunction  was  argued,  but  it  has  not  yet  been 
decided. 

The  question,  therefore,  as  to  the  rights  of  the  complain- 
ant under  that  decree,  has  been  submitted  to  the  tribunal  in 
which  the  decree  was  made.  That  is  the  appropriate  forum 
for  the  determination  of  the  question.  There  is  no  neces- 
sity for  drawing  it  into  this  court,  nor  would  there  be  any 
propriety  in  doing  so.  It  is  not  only  in  course  of  litigation 
in  the  proper  tribunal,  but  the  litigation  has  progressed  so 
far  that  the  parties  to  the  controversy  have  been  heard  on 
the  subject,  and  only  await  the  adjudication.  Every  consid- 
eration, not  only  of  comity,  but  of  regard  for  the  wise,  pru- 
dent and  orderly  administration  of  justice,  forbids  that  this 
court  should,  under  the  circumstances,  assume  the  deter- 
mination of  the  question. 

It  is  urged,  how^ever,  that  The  Franklin  Iron  Company 
and  Pierce  and  Hyde  are  amenable  to  this  court  under  its 
decree,  even  if  it  be  conceded  that  they  are  protected  by 
the  decree  of  the  federal  court  to  the  extent  of  Mr.  Taylor's 
rights  as  established  there;  for  Taylor  himself  has  no  right, 
under  that  decree,  to  franklinite  in  mechanical  admixture 
with  the  red  oxide  of  zinc,  which,  they  admit,  they  take 
from  the  opening  and  ship  away.  But  they  allege  that  they 
are  operating  under  him,  and  in  his  right  alone.  He  is 
interested  in  the  question,  and  it  is  before  the  proper  tri- 
bunal. There  is  no  necessity  for  this  court  to  hold  them  ta 
account  for  having  gone  beyond  the  bounds  set  to  Taylor  by 
the  decree  of  the  federal  court.  Nor  should  it  make  the  fact 
that  they  have  so  exceeded  those  bounds  the  occasion  for 
asserting  its  jurisdiction  over  the  subject,  and,  on  the 
ground  of  vindicating  the  authority  of  its  decree,  admit  the 
controversy  to  its  forum,  and  so  open  the  way  to  a  conflict 
of  jurisdiction  between  it  and  the  federal  court.  Such  con- 
flicts are  to  be  deprecated  and  avoided,  and  they  can  only 
be  avoided  by  a  strict  adherence  to  the  rule  that  the  court 
which  first  obtains  jurisdiction  shall  retain  it  to  the  end. 
That  rule  is  established  as  to  suits  over  which  both  the  fed- 
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eral  and  state  courts  have  jurisdiction.  Riggs  v.  Johnson 
Couyitg,  6  Wall.  166  ;  Peck  v.  Jenness,  7  Hoio.  624;  Akerly  v. 
Vilas,  15  Wis.  401 ;  Home  Ins.  Co.  v.  Howell,  9  G  jE^.  (?r.  238. 

Again,  by  the  affidavits  annexed  to  their  answers,  the 
defendants  deny  the  equity  of  the  bill.  The  general  rule, 
which  is  subject  to  but  few  exceptions,  is,  that  if  the  facts 
constituting  the  claim  of  the  complainant  for  the  immediate 
interposition  of  the  court  are  controverted  under  oath  by 
the  defendant,  the  court  will  not  interfere  at  the  initial  step 
of  the  cause.  Citizens  Coach  Co.  v.  Camden  Horse  R.  R.  Co., 
2  Stew.  299.  It  is  true,  the  answers  and  affidavits  are  silent 
as  to  the  charge  of  collusion,  but  the  title  obtained  by  Mr. 
Taylor  under  the  foreclosure  was,  as  appears  by  the  record, 
called  in  question  and  adjudicated  upon  favorably  to  him  in 
the  suit  in  the  United  States  court,  brought  by  him  against 
the  complainant  in  this  suit.  It  appears,  by  the  answer  of 
the  latter  in  that  case,  that  it  set  up  in  its  defence  the  decree 
of  this  court,  and  averred  that  the  foreclosure  and  the  sale 
under  it  were  collusive  and  a  mere  pretence,  and  were 
designed  merely  to  evade  the  effect  of  that  decree,  and  that 
Mr.  Taylor  took  title  with  full  notice  of  all  the  circum- 
stances. The  answer  "  showed  and  charged"  that  he  was 
not  the  real  party  in  interest,  but  that  Oakes  Ames  and 
others  were  interested  with  him,  and  that  that  suit  was  car- 
ried on  as  a  mere  matter  of  speculation,  and  in  the  hope 
that  the  United  States  court  might  disregard  the  judicial 
decision  of  the  state  tribunals,  where,  as  it  alleged,  all  the 
questions  involved  in  that  controversy  had  been  litigated 
and  determined,  and  in  reliance  upon  whose  judgment  a 
very  large  amount  of  capital  had  been  invested.  The  sub- 
ject has  been  passed  upon  by  a  competent  tribunal  adversely 
to  the  complainant. 

The  order  to  show  cause  will  be  discharged,  but  without 
costs. 
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Samuel  Moore  and  others 

V. 

Margaret  Carling  and  others. 

A,  an  habitual  drunkard,  conveyed  lands  to  B,  without  considera- 
tion, and  B  immediately  reconveyed  to  A  for  life,  with  remainder  to 
his  heirs,  reserving  a  nominal  rent,  which  was  never  in  fact  paid  or 
claimed. — Held,  that  the  two  instruments  must  be  construed  together, 
and  that  B  had  no  beneficial  interest  in  the  lands,  but  merely  took  the 
title  in  trust. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  D.  Bedle,  for  complainants. 
Mr.  J.  Whitehead.,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  the  heirs  at  law  of  Samuel  T. 
Moore,  deceased,  late  of  Hudson  county,  against  some  of 
the  devisees  and  heirs  at  law  of  Michael  Carling,  deceased, 
late  of  the  same  county,  to  obtain  a  conveyance  by  the  latter 
to  the  former,  of  a  lot  of  land  in  that  county,  which,  as 
alleged  by  the  bill,  was  held  by  Carling,  at  the  time  of  his 
death,  in  trust  for  the  heirs  at  law  of  Moore,  who  had  died 
some  years  previously. 

The  property  in  question  is  a  lot  of  about  two  acres  and 
a  half.  It  was  purchased  by  Moore  before  the  year  1837. 
He  built  a  dwelling-house  on  it,  wherein  he,  with  his  family, 
resided  at  the  time  when  he  made  the  conveyance  to  Carl- 
ing, who  was  his  father-in-law.  Moore  was  a  man  of  intem- 
perate habits.  On  the  12th  of  May,  1837,  he,  with  his 
wife,  conveyed  the  property  to  Carling,  by  warranty  deed. 
The  consideration  expressed  in  the  deed  was  $1,000.  At 
the  same  time  he  assigned  to  Carling  his  horse,  cattle,  farm- 
ing utensils  and  implements  of  trade.     The  consideration 
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stated  in  the  bill  of  sale  was  $250.  The  bill  alleges  that 
these  conveyances  were  made  and  taken  in  trust  for  the 
benefit  of  Moore,  to  guard  him  and  his  family  against  the 
consequences  of  his  intemperate  habits,  to  prevent  him  from 
squandering  the  property  in  dissipation. 

Moore  died  on  the  2d  of  April,  1851.  His  wife  and  chil- 
dren survived  him.  He,  with  his  family,  occupied  the  prop- 
erty up  to  the  time  of  his  death.  After  his  death,  his  wife 
and  children  continued  to  occupy  it  together  until  his  wife's 
death ;  and  the  children  have  occupied  it  ever  since  their 
mother's  death.  Moore  or  his  family  has  always  paid  the 
taxes,  &c.  on  the  property,  and  have  made  all  repairs  to  it. 
They  have  never  paid,  nor  been  asked  to  pay,  any  rent  for 
it,  nor  any  money  on  account  of  their  occupation.  In  1845, 
Moore  paid  off  a  mortgage  of  $300  and  interest,  which  was 
on  the  property  when  the  conveyance  was  made  to  Carling. 

After  Moore's  death,  his  widow,  who  was  Carling's 
daughter,  endeavored  to  obtain  from  her  father  a  convej'- 
ance  of  the  property  to  her  and  the  children ;  but  Carling 
(it  is  alleged  through  the  influence  of  his  wife)  did  not 
make  it.  After  his  death,  she  renewed  her  application  to 
his  widow,  who  was  her  mother,  and  it  appears  that  the 
latter  and  Mrs.  Moore's  brothers  and  sisters  were  then 
willing  to  convey  the  property  to  her,  and  caused  a  deed  to 
be  drawn  for  the  purpose,  and  it  was  executed  by  part  of 
the  family ;  but,  in  consequence  of  the  ill  feeling  which 
arose  from  a  strife  over  the  will  of  Carling,  in  which  Mrs. 
Moore  took  part,  some  of  the  family  did  not  execute  the 
deed,  and  it  was  not  delivered.  Subsequently,  in  Mrs. 
Moore's  life-time,  four  of  the  children  of  Carling  volunta- 
rily executed  a  deed  to  her  for  the  property  for  her  life, 
with  remainder  in  fee  to  her  children. 

No  mention  of  the  property  was  made  in  Carling's  will. 
By  it  he  gave  all  his  property  to  his  widow,  for  life,  and 
provided  that  after  her  death  it  should  go  to  his  sons  in 
equal  shares. 
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The  answer  sets  up  the  statute  of  frauds,  denies  the  trust, 
and  alleges  that  Carling  purchased  the  land  for  the  sum  of 
$1,000  which  he  paid  to  Moore  for  it. 

It  appears  clearly  that  the  conveyance  to  Carling  was 
merely  voluntary.  The  proof  is  abundant  that  he  paid  no 
consideration  whatever  for  the  property.  Contempora- 
neously with  the  execution  of  the  deed  and  bill  of  sale  to 
him,  he,  w^ith  his  wife,  executed  and  delivered  to  Moore  an 
instrument  of  writing,  under  seal,  by  which  he  granted, 
demised  and  to  farm  let  to  Moore  the  land  and  all  the 
personal  property,  for  the  term  of  Moore's  natural  life,  from 
the  12th  day  of  May,  1837,  (the  date  of  the  instrument,  and 
also  of  the  deed  and  bill  of  sale,)  at  the  yearly  rent  of  fifty 
dollars,  to  be  paid  in  equal  yearly  payments.  The  instru- 
ment contained  an  agreement  that  if  any  rent  should  be  due 
and  unpaid,  or  if  default  should  be  made  in  any  of  the  cove- 
nants therein,  it  should  be  lawful  for  Carling  to  re-enter  the 
premises  or  to  distrain  for  the  rent  remaining  due.  Moore 
also  thereby  covenanted  to  pay  the  rent,  and,  at  the  expira- 
tion of  the  term,  to  quit  and  surrender  the  premises  in  as 
good  state  and  condition  as  reasonable  use  and  wear  would 
permit,  damages  by  the  elements  exce23ted.  Following 
these  covenants  were  the  following  words  : 

"And  the  said  party  of  the  first  part  doth  covenant  that  the  said 
party  of  the  second  part,  on  paying  the  yearly  rent  and  performing 
the  covenants  aforesaid,  shall  and  may  peaceably  and  quietly  have, 
hold  and  enjoy  the  said  demised  premises  for  the  term  aforesaid — viz., 
for  and  during  the  natural  life  of  the  said  Samuel  T.  Moore — and,  at 
the  decease  of  the  said  Moore,  the  use  and  occupancy  of  said  premises 
to  descend  to  the  heirs  of  the  said  Samuel  T.  Moore ;  and  for  the 
faithful  discharge  of  all  and  singular  the  covenants  and  conditions 
herein  expressed,  the  parties  hereto  have  interchangeably  set  their 
hands  and  seals  the  day  and  year  first  above  written." 

The  instrument  was  produced  by  the  complainants'  solici- 
tor from  the  possession  of  the  counsel  of  the  complainants, 
who  swears  that  he  obtained  it  from  Mrs.  Moore.  There 
can  be  no  doubt  whatever  of  the  genuineness  of  this  instru- 
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ment.  It  is  evidence  of  a  trust.  It  is  in  proof  that  Carling 
so  regarded  it.  The  witness  to  its  execution  testifies  that 
Carling  characterized  it  as  a  deed  of  trust  when  he  executed 
it.  The  witness  says  that,  when  the  paper  was  executed,  he 
knew  nothing  of  the  deed  from  Moore  to  Carling;  that, 
after  carefully  reading  the  paper  to  Carling  and  his  wife,  he, 
before  he  signed  it  as  a  witness,  asked  them  the  meaning 
and  intent  of  it;  that  they  said  that  the  property  was  placed 
in  the  hands  of  Carling  and  his  wife  as  a  paper  or  deed  of 
trust  for  the  safe  keeping  of  the  property  from  being  wasted 
or  destroyed  by  Moore ;  that  they  had  never  paid  Moore  a 
dollar,  or  any  money ;  that  it  was  merely  made  to  hold  the 
property  from  being  drunk  up  by  Mr.  Moore  in  rum,  and, 
if  Moore's  children  should  outlive  him,  they  should  have  the 
property  back ;  and  that  they  (Carling  and  his  wife)  never 
expected  one  dollar  of  rent. 

The  instrument  then  executed,  while  it  is  in  form  a  lease 
to  Moore  for  life,  contains  a  provision  that,  on  the  death  of 
Moore,  the  "use  and  occupancy  of  the  property"  shall  descend 
to  his  heirs.  This  instrument  is  evidence  that  a  beneficial 
interest  in  the  property  remained  in  Moore,  notwithstanding 
the  absolute  character  of  the  conveyance  to  Carling.  It  is 
dated  on  the  same  day  with  that  conveyance.  It  was  pre- 
pared by  the  same  scrivener,  and  was  manifestly  a  part  of 
the  same  transaction  with  the  conveyance.  Though  it 
reserves  rent,  Carling  declared,  when  he  executed  it,  that 
no  rent  was  expected,  notwithstanding  the  reservation.  No 
rent  was  ever  paid,  nor  was  any  ever  demanded.  From  the 
day  when  the  instrument  was  executed,  to  near  the  time  of 
fihng  the  bill,  which  was  in  1867,  a  period  of  thirty  years, 
Moore  and  his  family  remained  in  undisputed  possession  of 
the  property,  exercising  acts  of  ownership  over  it  undis- 
turbed, and  their  right  to  do  so  unchallenged. 

The  conveyance  to  Carling  was  wholly  voluntary.  On 
receiving  it,  he  executed  and  delivered  to  Moore,  as  part  of 
the  transaction,  a  deed  (the  instrument  before  mentioned), 
by  which  he  assigned  the  property  to  him   for  life,  with 
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remainder  in  fee  to  his  heirs,  on  the  reservation  of  a  rent 
which  he  declared  was  merely  nominal.  It  was,  in  effect,  a 
declaration  that  he  had  taken,  and  that  he  held,  the  title  of 
the  property  in  trust  for  Moore  for  life,  and  for  Moore's 
heirs  at  law  in  fee  thereafter;  for  he,  in  effect,  covenanted 
to  hold  the  estate  for  Moore  for  the  life  of  the  latter,  and 
thereafter  for  Moore's  heirs  in  fee,  in  fact  neither  receiving 
nor  reserving  (though  he  made  a  nominal  reservation)  any- 
thing by  way  of  compensation  or  consideration. 

Where  one  conveys,  without  consideration,  his  land  to 
another,  and  the  latter  simultaneously  conveys  the  property 
to  the  grantor  for  life,  with  remainder  to  the  heirs  of  the 
grantor,  it  is  a  natural  conclusion  that  the  first  conveyance 
was  made  with  a  view  to  the  latter,  and  that  the  grantee  in 
the  first  conveyance  had  no  beneficial  interest  in  the  prop- 
erty under  the  deed  to  him,  but  merely  took  the  title  in 
trust  for  the  grantor. 

In  connection  with  the  written  declaration,  the  parol 
evidence  of  the  trust  is  abundant  and  the  proof  undeniable. 
In  Barrell  v.  Joy,  16  Mass.  221,  the  execution  and  delivery 
by  the  grantee  of  an  indenture  after  the  conveyance  by 
which  he  covenanted  to  sell  part  of  the  property  conveyed 
to  him  by  the  deed  and  appropriate  a  certain  part  of  the 
proceeds  to  the  discharge  of  certain  claims  against  the 
grantor,  was  held  sufiicient  evidence  of  a  trust  in  the 
grantee  in  the  property  in  favor  of  the  grantor,  and  a  suffi- 
cient declaration  in  writing  thereof. 

The  complainants  are  entitled  to  the  relief  they  seek,  and 
there  will  be  a  decree  accordingly. 
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Jerome  A.  Eisenlord 

V. 

The  Oriental  Insurance  Company  of  Jersey  City, 
and  others. 


A  stockholder  who  subscribes  for  his  stock  under  an  agreement  with 
the  secretary  of  the  company  that  the  company  will  "redeem"  his 
stock  at  any  time  at  par  and  ten  per  cent,  interest,  and  for  payment 
assigns  a  mortgage  with  a  collateral  policy  of  insurance,  payable,  in 
case  of  loss,  to  the  company,  cannot,  after  loss  and  payment  to  them, 
and  the  insolvency  of  the  company,  recover  the  amount  from  the 
insolvent  company,  as  against  bona  fide  stockholders  and  creditors  ;  it 
appearing  that  the  object  of  the  transaction  was  to  give  the  company 
credit  before  the  public. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  F.  Bandolph,  for  complainant. 

Messrs.  Williams  ^  Cowles,  for  the  defendant,  the  receiver. 

The  Chancellor. 

The  complainant  is  one  of  the  stockholders  of  the  Oriental 
Insurance  Company  of  Jersey  City,  an  insolvent  corpora- 
tion, and  this  suit  is  brought  against  the  company,  Alexan- 
der H.  Laidlaw,  the  late  president  thereof,  and  Robert 
Wilson,  late  secretary  of  the  company,  William  Gray  and 
the  receiver  appointed  by  this  court  for  the  creditors  and 
stockholders,  on  proceedings  in  insolvency  under  the  statute, 
and  others.  Its  object  is  to  obtain  the  insurance-money  paid 
for  loss  by  fire  under  a  policy  held  by  the  company  at  the 
time  of  its  failure  as  collateral  security  for  the  payment  of  a 
mortgage  of  $1,300,  assigned  by  the  complainant  to  them  for 
the  price  of  thirteen  shares  of  the  capital  stock  subscribed 
for  and  taken  by  him,  and  which  he  still  holds.  The  ground 
of  relief  is,  that  the  complainant  was  induced  to  purchase 
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the  stock  through  fraudulent  representations  made  to  him 
by  Wilson  and  Gray. 

The  evidence  shows  that  the  company  was  organized  on 
the  17th  of  March,  1874,  and  was,  from  the  beginning,  a 
flagrantly  fraudulent  concern.  It  appears  by  the  complain- 
ant's testimony  that  on  the  14th  of  April  following  he  sub- 
scribed for  and  took  three  shares  of  the  stock  ;  that  on  the 
2d  of  May  following  lie  subscribed  for  and  took  ten  ;  on  the 
21st  of  that  month,  thirteen,  and,  subsequently,  about  the 
1st  of  June  following,  fifty-two  shares.  For  the  stock 
which  he  so  bought  he  paid  as  follows :  For  the  shares  pur- 
chased on  the  14th  of  April,  he  assigned  to  the  company  a 
mortgage  given  by  one  McHugh ;  for  six  of  the  shares 
bought  on  the  2d  of  May,  he  assigned  to  it  a  mortgage 
given  by  one  McDermott ;  for  the  rest  of  the  stock  bought 
on  that  day  he  assigned  to  it  a  mortgage  given  by  one 
Becker,  and  for  the  thirteen  shares  bought  on  the  21st  of 
May,  he  assigned  to  it  a  mortgage  given  to  him  by  Gray  for 
$1,300,  on  a  house  and  lot,  which,  at  the  time  of  the  trans- 
action, were  owned  by  the  complainant,  but  which  he  then 
conveyed  to  Gray  for  the  pretended  consideration  of  $2,200, 
though  there  was,  in  fact,  no  consideration  at  all ;  but  the 
conveyance  was  made  to  Gray  merely  in  order  that  he 
might  give  to  the  complainant  the  mortgage  upon  the  prop- 
erty, so  that  the  latter  might  assign  it  to  the  company  for 
the  price  of  the  stock.  The  policy  of  insurance  upon  the 
house  was,  at  the  same  time,  assigned  by  the  complainant 
to  Gray,  as  owner,  the  loss,  if  any,  payable  to  the  company 
as  collateral  security  for  the  mortgage  debt.  The  property 
was  subsequently  reconveyed  to  the  complainant.  For  the 
fifty-two  shares  purchased  about  the  1st  of  June,  he  assigned 
to  the  company  a  mortgage  of  $2,200,  which-he  held  on  land 
in  Bergen  county,  and  gave  the  company  a  mortgage  for 
$3,000  on  the  house  and  lot  where  he  lived.  He  testifies 
that  he  entered  into  all  these  transactions,  made  all  these 
purchases  of  stock,  under  and  in  pursuance  of  an  agreement 
made  by  Wilson  with  him  to  take  the  shares  from  him  at 
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par  and  interest  at  the  rate  of  ten  per  cent,  per  annum  on 
the  par  vahie,  from  the  time  of  the  purchase,  or  obtain  a 
purchaser  for  them  for  him  at  that  price — par  and  ten  per 
cent,  interest.  For  the  difference  between  the  McHugh, 
Becker  and  McDermott  mortgages  (the  Becker  mortgage 
appears  to  have  been  worthless),  with  interest  thereon,  and 
the  price  of  the  stock,  the  complainant  received  cash  from 
the  company. 

The  agreement  as  to  the  six  shares  purchased  with  the 
McDermott  mortgage  was,  that  the  company  would  pur- 
chase them  from  the  complainant  when  the  mortgage  should 
become  payable,  and  would  pay  him  ten  per  cent,  interest 
on  the  price  he  had  paid  for  them,  from  the  time  of  his  pur- 
chase. Accordingly,  it  "redeemed"  them,  as  he  terms  it, 
from  him,  in  October,  1874,  and  paid  him  for  them  the 
price,  with  interest,  as  agreed  upon. 

A  somewhat  similar  agreement  was  made  as  to  the  mort- 
gages which  were  given  for  the  fifty-two  shares.  He  says 
that  they  proposed  to  hold  them  only  three  or  four  weeks. 
The  company  held  them,  in  fact,  until  some  time  in  October, 
1874,  when  they  were  exchanged  with  him  for  the  stock. 
That  agreement  was  in  writing.  It  is  dated  June  24th, 
1874,  and  was  signed  by  Wilson.  By  it  he  agreed  to 
redeem  the  stock  held  by  the  complainant  to  the  amount  of 
$5,200,  on  demand,  by  giving  him  the  mortgages,  with 
interest  thereon  from  their  date.  The  company  was,  in 
fact,  to  return  to  him  the  mortgages  and  take  back  the 
stock  whenever  he  should  ask  it.  He  himself  says  it  was 
merely  a  "  temporary  transaction."  There  appears  to  be  no 
room  to  doubt  that  that  transaction  was  fraudulent ;  that  it 
was  intended  to  enable  the  company,  in  making  the  annual 
statement  required  of  it  by  law,  fraudulently  to  report  the 
mortgages  as  part  of  its  assets.  The  statement  ^vas  sworn 
to  on  the  8th  of  October,  1874,  and  was  filed  on  the  17th  of 
that  month.  In  it  the  mortgages  appear  among  the  assets, 
and,  according  to  his  own  testimony,  he  received  them 
again  in  exchange  for  the  stock  in  that  month.     Mr.  Gray, 
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who  was  merely  a  clerk  in  the  office  of  the  company,  tes- 
tifies that,  in  July,  1874,  the  complainant,  at  the  company's 
office,  asked  him  if  the  secretary  of  state  had  made  his 
examination  of  the  assets  of  the  company ;  that  this  was 
before  any  examination  had  been  made;  that  the  witness 
told  him  that  no  examination  had  been  made,  but  that  one 
was  daily  expected;  that  the  complainant  then  told  him 
that  he  had  loaned  two  mortgages  to  Wilson,  one  for  $3,000 
and  the  other  for  $2,200;  that  the  complainant  told  him 
that  they  were  to  be  used  as  assets  of  the  company,  to  pass 
the  examination  of  the  secretary  of  state,  and  that  he  had 
lent  them  for  about  three  months,  the  time  expiring  about 
July,  and  that  at  the  expiration  of  the  three  months  Wilson 
was  either  to  pay  him  in  cash  or  return  the  mortgages,  and 
that  the  complainant  said  that  some  portion  of  the  mort- 
gages was  the  property  of  his  dead  brother,  and  that  he  was 
a  little  particular  about  them  on  that  account.  He  says  he 
had  another  conversation  with  the  complainant  on  the  sub- 
ject, at  the  company's  office,  in  August  following;  that  in 
that  conversation  the  complainant  "  went  over  pretty  much 
the  same  language" — said  he  had  loaned  his  mortgages  to 
the  company,  and  asked  the  w^itness  if  the  secretary  of 
state  had  made  his  examination  yet ;  that  the  witness  told 
him  he  had  not,  and  the  complainant  then  spoke  about  the 
mortgages  as  before,  and  showed  Gray  a  paper  written  by 
Wilson  ;  that  when  the  complainant  first  spoke  to  him  on 
the  subject  the  witness  told  him  he  had  better  see  Wilson, 
and,  he  adds,  that  the  complainant  said  he  wanted  to  get 
the  mortgages  or  the  money,  as  Wilson  had  promised  him. 
He  says  he  had  a  third  conversation  with  the  complainant 
on  the  subject,  in  August  or  September;  that  the  complain- 
ant again  asked  him  whether  the  secretary  of  state  had 
made  the  examination,  and  that  the  witness  told  him  that 
he  had  not,  but  that  they  were  expecting  him  daily.  Gray 
says  the  examination  by  the  secretary  of  state  was  made 
in  October,  and  that  after  that  the  complainant  again 
demanded  the  mortgages,  and  the  president  of  the  company 
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gave  them  to  him.  He  swears  that  in  each  of  those  conver- 
sations with  him  the  complainant  stated  to  him  that  the 
mortgages  were  loaned  to  enable  the  company  to  pass  the 
examination  by  the  secretary  of  state.  The  complainant, 
indeed,  denies  that  he  told  Gray  that  he  had  loaned  the 
mortgages  to  Wilson  to  be  used  as  assets  of  the  company, 
to  enable  it  to  pass  the  examination ;  and  he  denies  that  he 
told  him  that  he  had  loaned  them  for  about  three  months, 
and  that  at  the  expiration  of  the  three  months  Wilson  was 
to  pay  him  in  cash  or  return  the  mortgages.  He  denies, 
also,  that  he  ever  lent  the  mortgages  to  Wilson  to  be  used 
as  assets  of  the  company  in  passing  the  examination.  He 
had  previously,  however,  in  his  testimony,  admitted  that  he 
told  Gray,  in  the  conversation  to  which  the  latter  testifies, 
that  he  had  furnished  the  mortgages  to  be  used  in  the  assets 
of  the  company,  and  that  he  told  him  that  Wilson  w^as  to 
have  them  three  or  four  weeks,  and  then  return  them  to 
him,  and  that  they  "  were  only  temporary,  and  that  they 
should  be  returned."  To  the  question  whether  he  did  not 
tell  Gray  that  the  mortgages  were  to  be  returned  to  him  as 
soon  as  the  examination  should  have  been  made,  he  had 
previously  replied  that  he  remembered  nothing  of  that 
kind;  and  to  the  question  whether  he  did  not  tell  Gray 
that  he  was  particular  about  those  mortgages  because  they 
were  the  property  of  his  brother's  estate,  but,  as  to  the 
other  mortgages,  he  would  let  them  take  their  chances,  he 
had  previously  answered,  qualifiedly,  that  he  did  not  think 
he  did. 

But  the  testimony  of  Gray  is  strongly  corroborated  by 
the  certificate  before  referred  to,  and  the  circumstances  of 
the  case.  The  certificate  provides  for  a  return  of  the  mort- 
gages themselves,  not  in  three  months,  but  on  demand,  and 
the  fact  is,  that  the  mortgages  were  left  in  the  hands  of  the 
company,  to  figure  as  assets  until  after  the  examination  was 
made,  and  then  they  were  returned  to  the  complainant. 

But,  further,  the  complainant  seems  unwilling  to  explain 
his  transactions  with  the  company  fully.  He  received  from 
29 
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them  $206,  in  April,  1874,  and  he  gives  no  satisfactory 
account  of  it.  He  merely  sa\'s  "  it  was  a  business  transac- 
tion, and  had  nothing  to  do  with  this  case, — that  is,  to  the 
best  of  '  his  '  knowledge."  But  it  does  not  appear  that  he 
had  any  other  business  with  the  company  than  these  trans- 
actions in  which  he  exchanged  his  mortgages  for  its  stock. 

There  is  great  reason  to  believe  that  he  was  aware  of  the 
character  of  the  company,  and  was  a  willing  party,  in  con- 
sideration of  compensation  to  be  paid  to  him  by  them,  to 
their  fraudulent  contrivances  to  deceive.  He  must  have 
known  that  such  transactions  as  those  in  which  he  engaged, 
and  by  which  he  became  the  apparent  owner  of  stock  in  the 
company,  temporarily,  merely,  were  designed  to  defraud  by 
inducing  confidence  in  the  company,  based  on  his  alleged 
ownership  of  its  stock,  and  of  its  possession  of  the  securities 
which  he  transferred  to  them. 

In  the  transaction  under  consideration,  he  became  the 
owner  of  thirteen  shares  of  the  stock,  for  which  he  gave 
the  mortgage  of  $1,300.  The  transaction  by  which  that 
mortgage  was  created,  the  conveyance  to  Gray,  by  which  he 
was  made  to  appear  to  be  the  owner  of  the  complainant's 
property,  at  the  price  of  $2,200,  and  the  complainant  a 
mortgagee  thereof,  shows  complicity  on  his  part  with  Wil- 
son. He  has  no  title  to  relief  as  against  the  creditors  and 
bona  fide  stockholders  of  the  corporation 

The  bill  will  be  dismissed,  with  costs. 


Elizabeth  W.  Stiger  and  her  husband 

V. 

Frank  M.  Bacon  and  others. 

Where  a  deed  contains  general  covenants  of  warranty,  and  there  is 
a  mortgage  on  the  premises,  a  provision  in  the  purchase-money  mort- 
gage for  release  from  such  prior  mortgage  on  paying  certain  sums, 
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does  not  form  an  exception  to  the  general  rule  that  the  grantor  must 
procure  a  release  from  such  prior  mortgage  before  he  is  entitled  to  a 
decree  of  foreclosure  on  his  purchase-money  mortgage. 


Bill   to  foreclose.     On   final   hearing   on   pleadings  and 
proofs. 

Mr.  W.  B.  Maxson,  for  complainants. 

Mr.  J.  H.  Jackson,  for  defendant  Bacon. 

The  Chancellok. 

The  complainants,  by  their  deed  dated  February  15th, 
1875,  conveyed  to  the  defendant,  Frank  M.  Bacon,  for  the 
consideration  of  $7,000,  twenty-six  lots  of  land  in  the  city 
of  Plainfield.  The  property  was  the  separate  property  ot 
the  complainant,  Mrs.  Stiger.  The  deed  contains  the  usual 
full  covenants,  including  covenant  against  encumbrances 
and  covenant  of  general  warranty.  To  secure  the  payment 
of  $2,600  of  the  purchase-money,  with  interest.  Bacon  gave 
to  Mrs.  Stiger  a  mortgage  on  the  property,  the  principal 
whereof  was  payable  in  two  years,  and  the  interest  half- 
yearly.  It  contained  a  provision  that,  in  case  of  non- 
payment of  interest  for  thirty  days  after  it  should  fall  due, 
the  principal  should  become  due  at  the  option  of  Mrs.  Stiger 
or  her  legal  representatives  or  assigns.  There  was  a  clause 
in  the  proviso  of  the  mortgage  expressive  of  a  condition 
that  Mrs.  Stiger,  her  heirs  and  assigns,  should  at  any  time, 
on  thirty  days'  notice  and  the  payment  by  Bacon,  his  heirs 
or  assigns,  of  four  dollars  per  front  foot  for  the  land  required 
to  be  released,  release  the  whole  or  any  part  of  the  property; 
such  payment  to  be  applied,  first,  towards  the  payment  and 
release  of  a  prior  mortgage  held  by  John  Smalley  on  the 
property  (with  other  land),  and  the  payment,  when  made, 
was  to  apply  to  and  procure  a  release  from  both  mortgages. 
The  complainants  assigned  the  mortgage,  on  the  11th  ot 
June,  1875,  to  Alexander  Bonnell,  who  held  it  until  the 
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montli  of  February,  1876,  when  lie  re-assigned  it  to  Mrs. 
Stiger. 

The  bill  alleges  that  the  interest  which  became  due  on 
the  15th  of  August,  1875,  was  not  paid  when  it  became  due, 
nor  within  thirty  days  thereafter,  and  that  Mrs.  Stiger,  after 
the  expiration  of  the  thirty  days,  elected  that  the  principal 
should  became  due. 

It  is  proved,  by  the  testimony  of  Bacon,  that  in  August 
or  September,  1875,  he,  having  been  informed  that  the 
mortgage  had  been  assigned  to  Bonnell,  called  on  the  latter 
and  gave  to  him  as  his  reason  for  the  non-payment  of  the 
interest,  that  Stiger,  who  acted  for  his  wife  in  the  transaction 
of  the  conveyance  of  the  land  to  him,  had  not  complied 
with  his  agreement,  made  when  the  mortgage  was  given,  to 
procure  the  release  of  the  property  from  the  Smalley  mort- 
gage. He  says:  "  I  said  I  was  prepared  to  pay  the  interest 
as  soon  as  the  arrangements  were  complied  with  between 
Mr.  Stiger  and  myself  making  the  property  free  and  clear 
as  the  deed  specified.  Mr.  Bonnell  said  he  did  not  blame 
me  for  not  paying  it."  He  further  says :  "  Bonnell  did  not 
insist  on  the  payment  of  the  interest,  after  I  stated  the  facts 
to  him.  He  said,  when  he  took  the  mortgage  he  was 
informed  it  was  the  only  mortgage  upon  the  property  in  any 
way  whatever."  Bonnell  does  not  appear  to  have  insisted 
on  the  payment  of  the  interest,  but  rather  to  have  justified 
Bacon  in  declining  to  pay  it,  in  view  of  the  fact  that  the 
property  had  not  been  released  from  the  Smalley  mortgage. 

Though  the  bill  does  not  specifically  refer  to  the  fact,  but 
alleges  that  Mrs.  Stiger  made  her  election  in  view  of  the 
non-payment  of  the  interest  which  became  due  on  the  15th 
of  August,  1875,  the  interest  which  became  due  on  the  15th 
of  February,  1876,  was  not  paid  when  it  fell  due,  and 
remained  unpaid  at  the  time  of  the  filing  of  the  bill,  which 
was  in  June  of  that  year. 

Bacon  swears  that,  when  the  deed  and  mortgage  were 
delivered,  Stiger,  who,  as  before  stated,  acted  for  and  rep- 
resented his  wife  in  the  business,  said  that  he  was  making 
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arrangements  with  Smalley  to  take  the  mortgage  which 
Bacon  was  giving  and  release  the  property  from  his  mort- 
gage ;  and  that,  Bacon  says,  Avas  the  reason  why  the  provi- 
sion was  inserted  in  the  mortgage  given  by  him ;  that  the 
money  paid  for  releases  should  be  applied  to  and  procure 
releases  from  the  Smalley  mortgage.  He  says  that  subse- 
quently Stiger  offered  to  obtain  a  release  of  the  property 
from  that  mortgage  if  he  would  pay  him  the  interest  on 
Mrs.  Stiger's  mortgage  and  $900  of  the  principal,  and  that 
he  (Bacon)  declared  his  readiness  to  make  the  payments  on 
the  production  of  the  release;  but  .none  was  obtained.  He 
further  says  that  the  reason  why  he  has  not  paid  the  interest 
is,  and  has  been,  that  the  property  has  not  been  released 
from  the  Smalley  mortgage,  and  that  he  has  always  been, 
ever  since  the  first  interest  became  due,  ready  and  willing, 
and  still  is,  to  pay  the  interest  due  on  the  production  of  the 
release.  He  is  corroborated  as  to  the  promise  which  he 
says  was  made  by  Stiger  when  the  deed  and  mortgage  were 
delivered,  by  the  testimony  of  Mr.  Smalley,  who  says  that 
Stiger  requested  him  to  take  the  Bacon  mortgage  and 
release  the  property  which  it  covered  from  his  mortgage, 
but  that  he  declined  to  do  so. 

The  deed  itself  is  conclusive  as  to  the  equities  of  the 
case.  Mrs.  Stiger  thereby  covenanted  with  Bacon  that  the 
property  was  clear  of  all  encumbrances.  The  fact  that  the 
provision  to  which  reference  has  before  been  made,  as  to 
obtaining  releases  from  the  Smalley  mortgage,  was  inserted 
in  the  Bacon  mortgage,  does  not  in  anywise  affect  the 
•equity  to  which,  under  that  covenant.  Bacon  is  entitled. 
He  cannot  in  equity,  under  the  circumstances,  be  required 
to  pay  either  the  principal  or  interest  on  the  mortgage  given 
by  him  until  the  property  shall  have  been  released  from  the 
Smalley  mortgage.  Shannon  v.  Merselis,  Sax.  426;  Van 
Biper  v.  Williams,  1  Gr.  Ch.  407;  Woodruff  v.  Depue,  1 
McCart  168;  White  v.  Stretch,  7  C.  E.  Gr.  76;  Union 
National  Bank  v.  Binner,  10  C.  E.  Gr.  495 ;  Dayton  v.  Dusen- 
bimj,  Id.  110. 
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The  suit,  therefore,  must  be  stayed  to  afford  Mrs.  Stiger 
an  opportunity  to  obtain  a  release  of  the  land  from  that 
mortgage  ;  and  if,  within  thirty  days  from  the  time  of  enter- 
ing the  decree  on  this  decision,  she  shall  do  so,  and  exhibit 
the  release,  duly  executed  and  acknowledged,  to  Bacon,  and 
he  shall  not,  within  thirty  days  thereafter,  pay  the  principal 
and  interest  of  his  mortgage,  less  his  costs  of  this  suit,  she 
will  be  entitled  to  a  decree  in  favor  of  herself  alone  (her 
husband  is  not  a  proper  party  complainant  to  the  suit)  for 
the  amount  of  the  principal  and  interest  of  the  mortgage, 
with  costs.  If  she  fail  to  obtain  the  release  within  the  thirty 
days,  the  bill  will  be  dismissed,  with  costs,  but  without 
prejudice  to  her  right  to  bring  a  new  suit  whenever  she  shall 
have  obtained  the  release,  or  the  mortgaged  premises  shall 
have  been  otherwise  discharged  from  the  encumbrance  of 
the  Smalley  mortgage. 


EiBE  D.  Cordts  and  wife 

V. 

Philip  H.  Hargrave  and  others. 

If  an  involuntary  grantee  is  under  no  obligation  to  indemnify  his 
grantor  against  a  mortgage  on  the  premises,  the  mortgagee  is  not  enti- 
tled to  such  indemnity. 


Bill   to  foreclose.     On  final   hearing   on   pleadings   and 
proofs. 

Mr.  G.  Ackerson,  Jr.,  for  complainants. 

Mr.  W.  JBrinkerhoff,  for  defendant  "Wilson. 

The  Chancellor. 

On  the  1st  of  March,  1871,  Mary  H.  Cordts,  with  her 
husband,  conveyed  to  John  A.  Kamping  certain  land  belong- 
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ing  to  her  in  Eutlierford  Park,  in  Bergen  county,  which 
she  had  sold  to  him.  To  secure  the  payment  of  ^7,500  of 
the  purchase-money,  with  the  interest,  he  gave  to  her  his 
mortgage  of  that  date  on  the  property.  On  the  11th  of 
September  in  that  year,  Kamping  and  his  wife  conveyed  the 
property  to  Joseph  "Wilson.  The  deed  contained  a  state- 
ment that  Wilson  assumed  the  payment  of  the  mortgage  to 
Mrs.  Cordts.  Wilson,  by  deed  dated  on  the  15th  of  the  last- 
mentioned  month,  conveyed  the  property  to  Philip  H.  Har- 
grave. 

The  bill  is  filed  to  foreclose  the  mortgage,  and  it  seeks  a 
personal  decree  for  deficiency  against  Wilson.  He,  by  his 
answer,  denies  all  liability  for  deficiency,  alleging  that  he 
was  entirely  ignorant  of  the  execution  of  the  deed  from 
Kamping  and  his  wdfe  to  him ;  that  it  was  never  delivered 
to  him,  or  to  any  person  who  w^as  authorized  to  receive  it 
for  him;  that  he  never  accepted  it,  and  never  assumed  to 
pay  the  mortgage.  He  further  says  that  he  is  not  acquainted 
with  Kamping  and  his  wife,  or  either  of  them,  and  never 
had  any  business  relations  with  them ;  that  Hargrave  was 
the  person  to  whom  the  deed  should  have  been  made,  he 
having  purchased  the  property  from  Kamping,  and  that  the 
deed  from  Kamping  and  his  wife  to  him  (Wilson),  was 
made  with  a  fraudulent  intent  and  for  the  purpose  of  hin- 
dering and  defrauding  the  creditors  of  Hargrave.  He 
further  states  that  the  first  information  he  had  of  the  exist- 
ence of  the  deed  was  received  from  Hargrave,  and  that  he 
at  once  protested  against  it  and  declared  his  unwillingness 
to  permit  the  title  to  remain  in  his  name,  and  that,  in  order 
to  relieve  himself  from  it,  he,  by  the  advice  of  Hargrave's 
lawyer,  executed  a  deed  for  the  property  to  Hargrave. 

The  evidence  shows  very  clearly  that  Hargrave  bought 
the  property  from  Kamping,  and  caused  the  deed  to  be 
made  to  Wilson  without  Wilson's  knowledge  or  consent; 
that  the  deed  was  delivered  to  Hargrave  and  not  to  Wilson, 
and  that  immediately  (and  it  appears  to  have  been  a  day  or 
two  after  the  deed  was  delivered  to  Hargrave)  the  latter 
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communicated  to  Wilson  the  fact  that  it  had  heen  made  to 
him,  and  that  Wilson  at  once  protested  against  it. 

Wilson  testifies  that  he  did  not  buy  the  property  nor 
authorize  any  one  to  buy  it  for  him ;  that  the  deed  was 
never  delivered  to  him ;  that  he  never  accepted  it,  nor  did 
any  person  in  his  behalf;  that  it  was  not  made  by  his  direc- 
tion or  consent;  that,  as  soon  as  he  ascertained  from  Har- 
grave that  there  was  such  a  deed,  he  told  Hargrave  that  he 
would  not  receive  it,  that  he  would  not  accept  it,  and  that 
Hargrave  would  have  to  take  the  property  himself;  that  Har- 
grave told  him  he  had  put  the  property  in  Wilson's  name 
because  he  (Hargrave)  was  embarrassed.  He  further  swears 
that  he  bad  nothing  to  do  with  recording  the  deed,  and  does 
not  know  who  caused  it  to  be  recorded.  He  swears  that  he 
gave  no  consideration  for  the  deed  from  Kamping  and  wife, 
and  knew  nothing  of  that  transaction,  and  that  he  conveyed 
the  property  to  Hargrave  without  consideration,  at  the 
request  of  Hargrave  and  Hargrave's  lawyer.  Fox,  merely 
to  divest  himself  of  the  title.  He  is  fully  corroborated  by 
Hargrave  and  Fox. 

The  complainants  have  not  produced  Kamping,  but,  to 
the  evidence  adduced  by  Wilson,  oppose  merely  Mr.  Cordts's 
testimony  that  he  notified  Wilson  by  written  notice  to  pay 
interest  on  the  mortgage,  and,  receiving  no  reply,  called  on 
him;  and  that  he  told  Cordts  that  he  (Wilson)  must  sec 
Hargrave  about  the  interest,  and  requested  Cordts  to  call 
again.  Cordts  also  says,  however,  that  Wilson  told  him 
that  it  was  not  his  business  to  pay  the  interest,  or  said  some- 
thing to  that  effect. 

Wilson  swears  that  he  did  not  receive  any  of  the  written 
notices,  and  that,  when  Cordts  called  on  him  for  the  interest, 
he  told  him  that  Hargrave  was  the  person  to  whom  he 
should  apply  for  it;  that  he  himself  knew  nothing  about  it. 
He  further  testifies  that  he  told  him  that  he  did  not  own  the 
property;  that  he  never  asked  him  to  call  again,  and,  while 
he  did  not  promise  to  see  Hargrave  about  the  interest,  he 
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did  say  that  if  he  should  see  Hargrave  he  would  mention  it 
to  him. 

It  appears  from  the  evidence  (and  it  is  uncontradicted) 
that  the  consideration  of  the  deed  from  Kamping  to  Wilson 
was  the  conveyance  by  Hargrave  to  Kamping  of  property 
(a  lease,  bar-room  and  fixtures,  &c.)  in  the  city  of  New  York, 
belonging  to  the  former,  upon  the  possession  of  which  the 
latter  at  once  entered  after  the  exchange  was  completed. 

Both  Hargrave  and  Fox  testify  that  the  deed  from  Kamp- 
ing was  delivered  to  Hargrave  in  Fox's  office  in  New  York. 
Fox  says  that,  according  to  his  recollection,  Wilson's  name 
was  inserted  in  the  deed  on  the  day  when  the  deed  was 
delivered  and  after  it  had  been  executed ;  that  Wilson  was 
not  present ;  that  Kamping  said,  "  Whose  name  shall  I  put 
in?"  and  Hargrave  answered,  "Put  in  Joseph  Wilson." 
Kamping  then  accepted  as  the  grantee  named  in  the  con- 
veyance of  the  property  sold  by  him  to  Hargrave,  a  person 
with  whom  he  had  not  bargained,  to'  whom  he  had  not  sold 
the  property,  and  who  had  not,  as  far  as  he  knew,  any  inter- 
est therein,  and  to  whom  he  did  not  deliver  the  deed,  and 
who  had  not  authorized  or  consented  to  the  insertion  of  his 
name  therein  or  the  delivery  of  the  deed  to  any  one  for  him. 

Under  the  circumstances,  Wilson  is  under  no  obligation 
whatever  to  indemnify  Kamping  against  Mrs.  Cordts's  mort- 
gage, and  therefore  there  is  no  liability  on  his  part  to  her. 
Orowell  V.  Hospital  of  St.  Barnabas,  12  C.  E.  Gr.  650;  Culver 
V.  Badger,  2  Stew.  74. 


The  Grocers  Bank  and  others 

V. 

John  D.  Neet  and  others. 

1.  A  mortgagee  who  makes  an  absolute  assignment  of  a  mortgage  to 
her  agent,  can  claim  no  relief  as  against  a  bona  fide  holder  to  whom 
the  agent  assigned  it  as  security  for  his  own  debt. 
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2.  Such  mortgagee,  made  a  party  defendant  because  she  holds  a 
third  mortgage  on  the  premises,  cannot,  by  answer,  set  up  sucli 
defence  against  the  assignee.  Her  claim  for  relief  should  be  made  by 
cross-bill. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  I,  W.  Scudder,  for  complainants. 

Mr.  W.  C.  Spencer,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  $23,353  and 
interest,  dated  October  26th,  1875,  on  land  in  Jersey  City. 
The  mortgage  was  executed  by  John  D.  Neet  to  Winifred 
T.  Hughes,  and  was  by  her  assigned,  by  assignment  dated 
November  15th,  1875,  to  James  M.  O'Donnell,  and  he,  on 
the  same  day,  assigned  it  to  the  complainant,  Samuel  B. 
White,  president  of  the  Grocers  Bank,  in  trust  for  that 
bank,  and  as  security  for  debts  which  he  then  owed  the 
bank,  and  his  liability  to  them  as  endorser  of  commercial 
paper  by  them  discounted  for  him.  Those  debts  and  liabil- 
ities amounted  to  |26,369.77,  besides  interest.  None  of  the 
paper  has  been  paid,  and  O'Donnell  has  become  liable  to 
the  bank  upon  all  of  it.  No  part  of  the  debt  existing  at  the 
date  of  the  assignment  has  been  paid.  The  complainant's 
mortgage  is  the  first  encumbrance  on  the  mortgaged  prem- 
ises. The  principal,  by  the  terms  of  the  mortgage,  was 
payable  on  the  26th  of  October,  1877,  and  the  interest  was 
payable  half-yearly ;  but  the  mortgage  contained  a  provision 
that  if  any  part  of  the  interest  should  not  be  paid  within 
thirty  days  after  it  should  become  due,  then  the  principal 
should,  at  the  option  of  the  mortgagee  or  her  legal  repre- 
sentatives, become  due  at  once.  The  interest  being,  as 
alleged  in  the  bill,  in  arrear  for  more  than  thirty  days  from 
the  time  when  it  became  due,  the  complainants  exercised 
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the  option,  and  elected  that  the  principal  should  become 
due. 

It  appears  that  ISTeet,  the  mortgagor,  on  the  8th  of 
November,  1875,  thirteen  days  after  giving  the  mortgage 
held  by  the  complainants,  executed  a  mortgage  on  the 
premises  to  O'Donnell,  for  $10,000  and  interest,  and  that  on 
the  6th  of  December  following,  less  than  a  month  after- 
wards, he  gave  another  mortgage  upon  them,  to  Winifred 
T.  Hughes,  for  $15,000  and  interest,  and  on  the  29th  of  the 
same  month  of  December,  he  conveyed  the  property  to 
O'Donnell. 

Winifred  T.  Hughes,  as  holder  of  the  third  mortgage ; 
Woolner  Brothers,  as  holders  of  the  mortgage  of  $10,000 
to  O'Donnell  (which  appears  to  have  been  assigned  by  him 
to  them),  and  Neet  and  O'Donnell,  are  the  parties  to  the 
suit.  Winifred  T.  Hughes  and  Neet  only  have  answered. 
The  former,  in  her  answer,  alleges  that  the  mortgage  held 
by  the  complainants  was  her  property ;  that  she  assigned  it 
to  O'Donnell,  who  was  her  agent,  to  be  negotiated  by  him 
for  her  use  and  benefit ;  that  the  assignment  to  White  was 
made  without  her  knowledge  or  consent;  that  it  is  not 
binding  on  her,  and  that  she  is  informed  that  it  was  made 
by  O'Donnell  merely  as  security  for  a  previously  existing 
indebtedness  from  him  to  the  bank,  contracted  for  his  own 
benefit.  She  also  states,  in  the  answer,  that  the  mortgage 
held  by  the  complainants  was  not  due  when  the  bill  was 
filed,  and  is  not  yet ;  that  on  the  12th  of  November,  1875, 
three  days  before  the  date  of  the  assignment  by  her  to 
O'Donnell,  and  the  assignment  by  him  to  White,  she 
received  from  Neet  certain  household  furniture  and  a  lease 
for  property  in  Paterson,  altogether  of  the  value  of  $5,500, 
in  full  satisfaction  of  the  interest  due  and  to  become  due  on 
the  mortgage  now  held  by  the  complainants,  up  to  the  26th 
of  October,  1880,  and,  in  consideration  thereof  agreed  with 
Neet,  by  a  written  instrument,  to  extend  the  time  for  pay- 
ment of  the  principal  of  the  mortgage  until  the  last-men- 
tioned day. 


452  CASES  IN  CHANCERY.  [29  Eq. 

Grocers  Bank  v.  Neet. 

Neet,  by  his  answer,  sets  up  payment  of  the  interest  up  to 
October  26th,  1880.  The  bill  prays  a  decree  for  deficiency 
against  him. 

It  appears,  by  the  testimony  of  Miss  Hughes,  that  O'Don- 
nell  was,  as  she  alleges,  her  general  agent  in  the  transaction 
of  her  business  matters.  She  says  she  allowed  him  to  man- 
age her  property  and  business  affairs.  According  to  her 
statement,  he  received  all  her  money  for  her,  and  attended 
to  and  transacted  all  her  business.  Her  statements  on  the 
subject  are  vague,  and  wholly  unsatisfactory.  Her  igno- 
rance as  to  her  affairs  is  most  remarkable.  She  appears 
neither  to  have,  nor  to  have  had,  at  any  time,  any  knowl- 
edge of  them.  Her  attack  upon  the  complainants'  title 
to  the  mortgage  held  by  them  cannot  avail  her.  She,  by 
the  absolute  assignment  to  0'Donnell,put  into  his  hands  all 
the  indicia  of  ownership  of  the  bond  and  mortgage  now 
held  by  the  complainants,  and  which  she  says  belonged  to 
her.  He,  by  the  assignment  of  them  as  his  own  absolute 
property,  obtained  an  extension  of  time  for  the  payment  of 
his  debt  to  the  bank.  The  bank  thus  became  the  boiia  fide 
holder  of  the  bond  and  mortgage  for  a  valuable  considera- 
tion, without  notice  of  any  equity  against  the  title. 

But,  again,  under  the  proceedings  in  this  cause,  she  can 
obtain  no  relief  against  the  complainants.  Their  legal  title 
to  the  bond  and  mortgage  is  complete.  She  is  made  a 
defendant  in  respect  of  the  mortgage  of  |10,000  held  by 
her.  She  cannot,  under  the  circumstances,  attack  the  com- 
plainant's title  by  answer,  but  must  do  so  by  cross-bill. 

The  proof  of  the  answer  in  respect  to  the  payment  of  the 
interest  up  to  the  26th  of  October,  1880,  is  by  no  means  sat- 
isfactory. 

The  rent,  $2,000  per  annum,  of  the  Paterson  property, 
reserved  by  the  lease,  was  payable  in  two  equal  annual  pay- 
ments, in  advance,  the  term  being  for  two  years  from  the 
12th  of  November,  1875.  The  bill  of  sale  of  the  furniture 
was  not  made  on  the  12th  of  November,  but  on  the  15th. 
Besides,  the  bill  of  sale  itself  shows  that  the  furniture  was 
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transferred  by  O'Donnell  to  Neet  on  the  12tli  of  J^ovember, 
1875,  the  day  of  the  date  of  the  lease.  The  property  leased 
was  conveyed  by  O'Donnell  to  Neet  on  the  6th  of  Novem- 
ber, 1875,  and  the  latter  gave  a  mortgage  of  $15,000  to  him 
upon  it  of  that  date,  which  was  acknowledged  on  the  11th 
of  November,  1875,  and  recorded  on  the  15th.  On  the  27th 
of  December  following,  Neet  conveyed  4;he  property  back 
to  O'Donnell. 

The  agreement  in  writing  mentioned  in  Miss  Hughes's 
answer,  and  in  that  of  Neet,  and  therein  alleged  to  have 
been  executed  and  delivered  by  her  to  Neet,  by  which  she, 
as  she  says,  agreed  to  extend  the  time  for  the  payment  of 
the  mortgage  now  held  by  the  complainants  until  October 
26th,  1880,  is  not  produced,  and  no  attempt  is  made  to 
account  for  or  excuse  its  non-production,  though  Neet,  in 
his  answer,  alleges  that  it  is  in  his  possession,  ready  to  be 
produced  and  proved.  Miss  Hughes  attempts  to  account 
for  the  non-production  of  the  receipt  which  she  says  Neet 
gave  her  for  the  rent,  but  her  attempt  is  by  no  means  suc- 
cessful. On  cross-examination,  she  said  that  she  had  "  lost 
it  in  some  place,  and  could  not  find  it."  On  her  re-direct 
examination,  she  said  she  last  saw  it  in  February,  1877; 
that  her  lawyer,  Mr.  Mackay,  tlien  sent  her  word  that  it 
was  necessary  to  produce  it,  and  she  went  to  find  it,  and 
brought  her  papers  into  the  sitting-room  (she  lives  in  O'Don- 
nell's  family),  to  look  over  them ;  that  she  was  called  out  of 
the  room  very  hurriedly,  and  when  she  returned  her  atten- 
tion was  called  by  a  visitor  to  a  paper  which  a  little  child 
had  picked  up  and  brought  to  him,  and  the  visitor  handed 
the  paper  to  her,  saying  that  it  was  a  "valuable  paper  to 
have  lying  around,"  She  adds  that  she  "laid  it  somewhere 
out  of  her  hand,  to  send  to  the  ofiice  of  Mr.  Mackay,  and 
so  she  misplaced  the  paper  and  cannot  find  it."  Her  testi- 
mony is  not  such  as  to  command  belief.  She  not  only  pro- 
fesses to  know  nothing  in  regard  to  the  property  which  she 
claims  to  own,  but  professes  ignorance  of  matters  about 
which  she  may  reasonably  be  expected  to  be  fully  informed. 
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She  testifies  that  O'Donnell  has  had  all  her  money  for  five 
or  six  years;  that  she  has  always  had  money  from  her 
infancy,  and  when  asked  where  she  gave  her  money  to 
O'Donnell,  she  replied  that  it  was  on  Staten  Island,  but  she 
does  not  know  when  it  was.  To  the  question  whether  she 
gave  it  to  him  in  checks  or  bills,  she  answered  that  she 
thought  it  was  in  bonds,  but  she  did  not  know  how  she  gave 
it  to  him.  In  this  and  very  many  other  respects  which  it  is 
unnecessary  to  specify,  her  testimony  is  justly  subject  to 
adverse  criticism.  Her  standing  in  this  suit  is  simply  that  of 
the  holder  of  a  mortgage  subsequent  to  that  of  the  com- 
plainants. Her  attempt  to  show  that  the  complainants' 
mortgage  is  not  due,  and  that  all  interest  upon  it  has  been 
paid  up  to  the  26tli  of  October,  1880,  has  not  been  success- 
ful. The  evidence  shows  only  what  appears  to  have  been 
an  attempt  on  the  part  of  O'Donnell,  with  her  aid,  to 
embarrass,  if  not  to  defeat,  the  complainants  in  foreclosing 
their  mortgage.  The  alleged  transaction  of  the  payment  of 
the  interest  was  in  its  character  very  unusual.  The  hand  of 
O'Donnell  is  apparent  in  it.  The  whole  thing  is  evidently 
a  mere  artifice.     There  will  be  a  decree  for  the  complainants. 


Maeia  G.  Gray 

V. 

Margaret  Van  Blarcom  and  others. 

Usurious  brokage  taken  by  a  third  person,  whether  an  agent  of  the 
mortgagee  or  not,  if  taken  without  his  knowledge  or  consent,  will  not 
taint  the  mortgage.  The  rule  that  such  brokage,  to  be  valid,  must  be 
taken  by  virtue  of  an  independent  agreement  between  the  borrower 
and  the  broker,  not  approved. 


Bill   to   foreclose.     On  final   hearing  on   pleadings   and 
proofs. 
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Mr.  H.  S.  Drury,  for  complainant. 

Mr.  E.  S.  Atwater,  for  Mrs.  Van  Blarcom. 

The  Chancellor. 

This  suit  is  brought  for  foreclosure  of  three  mortgages, 

given  by  the  defendants,  Mr.  and  Mrs.  Van  Blarcom,  to  the 

complainant,  one  for  $4,500,  another   for  $1,500,  and  the 

third  for  $900.     They  all  bear  interest  at  the  rate  of  seven 

per  cent,  per  annum.     The  mortgagors,  by  their  answer  set 

up  the  defence  of  usury.     The  proof  is  that  they  paid  to 

Borden,  to  whom  they  applied  to  raise  the  money  for  them, 

a  premium  of  ten  per  cent,  of  the  amount  of  the  first  two 

loans,  one  of  which  was  for  $4,'500  and  the  other  for  $1,500, 

and  a  larger  percentage  on  the  other.     The  money  thus 

paid  to  him  appears  to  have  been  divided  between  him  and 

Burnett,  through  whom  the  three  loans  were  made.     The 

complainant  received  no  part  of  these  premiums,  nor  was 

she  aware  that  they  or  any  part  of  them  had  been  received 

by  Burnett.     She  advanced  the  full  amount  of  the  three 

loans.     Borden,   by   agreement    with    the   Van  Blarcoms, 

retained  the  percentage  for  himself  and  Burnett  out  of  the 

money,  and  paid  over  to  the  latter  his  share  of  it.     Borden 

was  the  agent  of  the  Van  Blarcoms  in  obtaining  the  loans. 

The  receipt  by  Burnett  of  the  money  thus  paid  over  to  him 

by  Borden  as  his  commissions,  would  not,  if  he  had  been  the 

complainant's  agent,  make  the   loans   usurious.      Muir  v. 

Savings  InsL,  1  C.  K  Gr.  537  ;   Conoi^er  v.  Van  Mater,  3  G.  E. 

Gr.  481;  Spring  v.  Reed,  1.  Stew.  345;  Manning  v.  Young, 

Id.  568. 

The  counsel  of  the  mortgagors,  on  the  hearing,  urged 
upon  the  consideration  of  the  court  the  cases  oiAlgur  v.  Gard- 
ner, 54  N.  Y.  360,  and  Estevez  v.  Pardy,  6  Han  {N.  Y.)  46,  in 
support  of  the  proposition  that  where,  on  a  loan  at  lawful 
interest  made  by  the  lender  through  his  agent,  a  commis- 
sion is  charged  and  received  by  the  agent,  and  the  borrower 
does  not  understand  that  the  money  thus  charged  and  paid 
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is  to  go  to  the  agent  alone,  the  transaction  is  usurious.  It 
was  held  in  those  cases  that  where  the  agent  receives  a 
premium  for  a  loan  bearing  lawful  interest,  the  contract 
will  be  usurious  unless  the  agreement  by  the  borrower  with 
the  agent  is  independent  of  the  contract  for  the  loan ;  that 
is,  unless  it  is  understood  by  the  borrower  to  be  an  agree- 
ment solely  for  the  benefit  of  the  agent.  The  principle  of 
these  New  York  cases  is  in  opposition  to  that  laid  down  by 
this  court  in  Mair  v.  Savings  Institution  and  Conover  v.  Van 
Mater  y  and  of  the  court  of  errors  and  appeals  in  the  former; 
and,  indeed,  it  is  in  opposition  to  that  of  the  case  of  Condit 
V.  Baldwin,  21  N.  Y.  219,  from  which  the  courts  by  which 
the  cases  under  consideration  were  decided,  attempt  to  dis- 
tinguish them.  In  Conover* v.  Van  Mater,  the  agent  had 
received  a  premium  of  ^336  on  a  loan  of  $1,400,  and  it  was 
insisted  that  the  loan  was  therefore  usurious.  But  it  was 
held  that  there  was  no  proof  that  any  part  of  the  premium 
was  paid  to  the  mortgagee,  directly  or  indirectly,  or  that 
he  agreed  to  receive  it  or  any  part  of  it,  and  that  there  was 
no  evidence  that  he  knew  of  the  agreement  to  pay  it  or  of 
the  payment  of  it;  "though,"  added  the  chancellor,  "if  he 
had  known  that  his  brother  (the  agent)  had  received  this,  or 
any  other  amount  of  illegal  brokerage,  for  etiecting  this 
loan,  it  could  in  nowise  have  tainted  this  loan  with  usury." 

In  Muir  v.  Savings  Institution,  the  court  said :  "  But  if  he  " 
(Muir,  the  mortgagor,)  "  did  pay  a  bonus  of  §100  to  Mott  to 
obtain  this  loan,  as  he  alleges,  there  is  not  only  no  evidence 
that  he  (Mott)  had  any  authority  from  the  institution  to 
receive  it,  or  that  the  other  members  of  the  funding  com- 
mittee, by  whose  concurrence  the  loan  was  made,  had  any 
knowledge  of  the  transaction ;  but  it  is  proved  that  they 
were  ignorant  of  it,  and  that  no  part  of  the  money  went 
jnto  the  funds  of  the  complainants.  This  ground  of  usury, 
therefore,  entirely  fails." 

The  distinction  sought  to  be  drawn  in  the  New  York 
cases  above  referred  to,  between  the  case  of  a  loan  by  a 
broker  on  a  premium  which,  it  is  understood  by  the  bor- 
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rower,  is  to  go  into  the  pocket  of  the  broker,  and  the  case 
where  the  broker,  though  instructed  by  his  principal  not  to 
lend  at  more  than  lawful  interest,  takes  the  premium  with- 
out communicating  the  fact  to  the  borrower  that  all  of  it  is 
to  be  retained  by  him  for  his  commissions,  does  not  com- 
mend itself  to  my  judgment.  The  distinction  is  manifestly 
due  to  dissatisfaction  with  the  principle  established  in  Con- 
dit  V.  Baldwin. 

But,  according  to  the  evidence  in  this  cause,  Burnett 
acted  rather  as  the  friend  of  the  complainant  than  as  her 
agent,  and  for  his  own  use  and  advantage,  and  on  his  own 
account  undertook  to  induce  her  to  make  the  loans,  and 
he  received  his  compensation  therefor  under  an  agreement 
between  him  and  Borden.  There  is  no  evidence  that  he 
was  her  agent  to  make  the  loans.  He  appears  to  have 
been  paid  by  Borden  for  his  successful  influence  with  her, 
and  not  to  have  been  her  agent.   The  defenceis  not  sustained. 


Edmund  J.  Cleveland  and  others,  executors, 

V. 

Bridget  O'Neil  and  others. 

An  allegation  in  an  answer  that  the  defendants,  as  executors, 
received  a  certain  amount  usuriously,  is  not  sustained  by  proof  that 
one  of  them  individually  received  a  part  of  such  sum  from  defendant's 
agent. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  E.  S.  Atwater,  for  complainants. 

Mr.  W.  R.  Wilson,  for  defendants. 
30 
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The  Chancellor. 

The  answer  sets  up  usury.  It  alleges  that  there  was  a 
corrupt  and  uulawful  agreement  between  the  mortgagor  and 
the  complainants,  by  which  the  latter  should  receive 
$333.75  as  a  premium,  over  and  above  lawful  interest,  for  a 
loan  by  them  to  him  of  $1,891.25,  and  that  they  received 
that  premium  accordingly.  The  proof,  if  considered  most 
favorably  for  the  defence,  does  not  sustain  it;  it  does  not 
show  that  the  complainants,  or  either  of  them,  received 
that  sum,  but  shows  that  one  of  them  received,  on  his  own 
account,  as  commissions,  $311.50.  The  answer  avers  that 
the  alleged  contract  for  the  payment  of  the  premium  was 
made  with  both  executors.  The  proof  does  not  sustain  the 
allegation  that  there  was  a  contract.  The  mortgagor, 
according  to  the  proof,  told  Davis,  who  was  his  agent, 
and  not  the  agent  of  the  complainants,  that  he  would  will- 
ingly give  fifteen  per  cent,  for  the  money.  Davis  induced 
the  complainants  to  make  the  loan.  They  paid  to  Davis, 
for  the  mortgagor,  the  whole  amount  of  the  principal  men- 
tioned in  the  mortgage,  $2,225.  He  disbursed  all  of  it, 
except  $333.75,  for  and  as  agent  of  the  mortgagor,  and  of 
that  he  appears  to  have  retained  $22.25  for  himself,  and 
to  have  given  the  rest  to  one  ot  the  executors,  who  received 
and  retained  it  for  his  own  individual  use. 

Applying  the  rule  which  requires  strict  conformity  of  the 
proof  to  the  pleading  in  such  cases,  the  defence  must  be 
adjudged  to  have  failed. 


Martin  Nestal  and  wife 

?'. 

Bartholomew  Schmid. 


Parol  proof  cannot  be  received  to  establish  a  resulting  trust  in  lands 
purchased  by  an  agent,  and  paid  for  entirely  with  his  own  money. 


2  Stew.]  MAY  TERM,  1878.  459 

Nestal  V.  Schmid. 
Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  A.  Flanders  and   Mr.  T.  G.  Lytle,  for  complainants. 
Mr.  C.  E.  Mendrickson,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  a  mortgage  given  by  the 
complainants  to  the  defendant  on  land  conveyed  by  him  to 
them,  situated  in  Riverside,  in  the  county  of  Burlington. 
The  complainants  allege  that  the  defendant  agreed  to  buy 
the  mortgaged  premises  for  the  complainant  Nestal,  and  as 
his  agent;  that  he  did  so  buy  them  for  the  price  of  $500 
paid  and  secured  to  be  paid  by  him ;  that  he  represented  to 
Nestal  that  the  owner  would  sell  them  for  $1,000,  but  for  no 
less ;  that  Nestal  then  authorized  him  to  buy  them  for  him 
at  that  price,  and  that  they  were  conveyed  under  the  agree- 
ment by  the  defendant  to  Nestal  for  the  price  of  $1,000,  of 
which  $400  were  paid  in  cash,  and  the  balance  secured  by  a 
mortgage  on  the  premises,  made  by  the  complainants  in 
favor  of  the  defendant,  and  that  the  complainants  have  dis- 
covered that  the  price  paid  by  the  defendant  for  the  prop- 
erty was  only  $500.  The  bill  prays  that  the  complainants 
may  be  permitted  to  redeem  the  mortgage  by  paying  the 
amount  which  would  be  due  to  the  defendant  in  an  account- 
ing on  the  basis  of  allowing  him  only  what  he  paid  for  the 
property,  and  interest.  The  proof  of  the  alleged  agency 
rests  entirely  on  the  testimony  of  the  complainants.  It  is 
denied  by  the  answer,  and  by  the  defendant  in  his  testi- 
mony. Indeed,  all  the  rest  of  the  evidence  in  the  cause 
bearing  on  the  subject  disproves  it.  But,  if  it  be  admitted 
that  the  agency  existed,  that  the  defendant  agreed  with 
Nestal  that  he  would  buy  the  property  for  him,  the  suit 
cannot  be  maintained  on  the  ground  of  agency,  for  it 
appears,  and  it  is  not  disputed,  that  the  money  paid  for  the 
property  was  the  money  of  the  defendant,  and  he  took  the 
title  in  his  own  name.     A  trust  in  the  property  in  favor  of 
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Kestal  cannot,  in  view  of  the  statute  of  frauds,  be  estab- 
lished by  parol  proof     Story's  Eq.  Jur.,  §  1201a. 

Parol  proof  cannot  be  received  to  establish  a  resulting- 
trust  in  lands  purchased  by  an  agent  and  paid  for  with  hi^ 
own  funds,  no  money  of  the  principal  being  used  for  the 
payments;  for,  the  relation  of  principal  and  agent  depends 
upon  the  agreement  existing  between  them,  and  the  trust, 
in  such  a  case,  must  arise  from  the  agreement,  and  not  from 
the  transaction,  and  where  a  trust  arises  from  an  agree- 
ment, it  is  within  the  statute  of  frauds,  and  must  be  in 
writing.  This  rule  is  so  inflexible  that,  though  the  agent 
may  be  indicted  and  convicted  of  perjury  in  denying  his 
character  as  agent  in  his  answer  under  oath,  the  court  can- 
not decree  and  establish  the  trust.     Perry  on  Trusts,  §  135. 

The  gist  of  the  complaint  is,  that  the  defendant  offered 
and  promised  to  sell  the  property  to  Nestal  for  just  the 
same  price  which  he  paid  for  it.  It  is  alleged  that  he  pro- 
fessed to  have  no  pecuniary  interest  in  the  sale,  and  to  be 
acting  merely  for  the  advantage  of  Nestal,  and  that  the 
moving  consideration  was  his  desire  to  have  a  good  neigh- 
bor and  a  good  baker  in  the  village.  He  had  become 
acquainted  with  Nestal  merely  casually.  The  latter  was  a 
baker,  pursuing  his  business  in  Philadelphia.  Some  of  his 
customers  lived  in  Riverside,  and  he  thus  had  his  attention 
called  to  that  place  as  a  good  one  in  which  to  establish  him- 
self in  his  business.  With  that  view  he  went  to  Riverside, 
and,  while  looking  at  the  property  occupied  by  the  baker  of 
the  village,  which  property  adjoined  that  of  the  defendant, 
he  was  informed  by  the  defendant  that  he  could  not  buy 
that  property  of  the  owner,  because  it  was  soon  to  be  sold 
under  foreclosure  of  mortgage.  The  defendant,  as  the 
complainants  say,  offered  to  buy  it  at  the  sheriff's  sale  for 
Nestal.  He  did  not  buy  it  at  the  sheriff's  sale.  It  was  pur- 
chased by  the  mortgagee,  of  whom  the  defendant  bought  it, 
subsequently,  at  the  price  of  $500.  He  then  sold  it  to 
Nestal  for  $1,000,  of  which  $50  were  to  be  paid  on  the  sign- 
ing of  the  agreement  of  sale,  $400  were  to  be  paid  on  the 
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delivery  of  the  deed,  and  the  payment  of  the  balance  was 
to  be  secured  by  mortgage  on  the  property.  The  agree- 
ment for  sale  was  entered  into  on  the  12th  of  June,  1873. 
Subsequently  it  was  agreed  between  Nestal  and  the  defend- 
ant that  the  time  for  delivering  the  deed  should  be  extended 
to  the  1st  of  July,  1874.  The  consideration  of  this  exten- 
sion appears  to  have  been  the  repairing  of  the  house  by 
Nestal,  who  entered  into  possession  of  it  under  the  agree- 
ment. The  deed  was  delivered  to  Nestal  on  the  1st  of  July, 
1874,  and  the  cash,  $400,  which,  by  the  agreement  of 
extension,  was  to  be  paid  on  the  delivery  of  the  deed,  was 
paid,  and  a  mortgage  given  to  secure  the  balance  of  the 
purchase-money,  1600.  ISTestal  paid  the  interest  on  the 
mortgage  up  to  January,  1877,  which  was  after  the  begin- 
ning of  this  suit.  The  complainants,  iSTestal  and  his  wife, 
both  swear  that  the  defendant  repeatedly  declared  during 
the  negotiation  for  the  sale  of  the  property  that  he  did  not 
want  to  make  anything  on  the  property ;  that  they  should 
have  the  property  for  just  what  it  cost  him ;  that  he  repre- 
sented to  them  that  the  price  which  !Nestal  was  to  pay  was 
that  which  was  fixed  by  the  owner  of  the  property,  the  pur- 
chaser at  the  sheriff's  sale,  and  was  the  lowest  price  at 
which  she  was  willing  to  sell  the  property;  that  he  first 
stated  that  she  asked  $800  for  the  property,  and  then  that 
she  declared  she  would  not  take  less  than  $960,  in  view  of 
the  fact  that  she  had  been  compelled  to  pay  $160  costs  of 
foreclosure,  and,  finally,  that  she  asked  $1,000  for  the  prop- 
erty, and  would  not  sell  it  for  less.  The  defendant,  as 
appears  by  the  testimony  of  Mr.  Haines,  the  agent  of  Mrs. 
Scull,  the  owner,  agreed  to  buy  the  property  at  the  price  of 
$500,  "in  the  early  part  of  June."  The  defendant  made 
the  agreement  to  sell  to  Nestal  on  the  12th  of  June.  The 
defendant  denies,  both  in  his  answer  and  in  his  testimony? 
the  foregoing  statements  as  to  his  representations  in  the 
negotiation,  and  alleges  that  he  bought  the  property  for 
himself;  that  ISTestal  and  his  wife  came  up  to  Riverside,  to 
look  at  the  property,  after  Nestal  was  first  up  there  ;  that 
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Nestal  told  him  if  he  (Schmid)  bought  the  property,  to  let 
him  know  about  it ;  that  after  that  he  saw  Nestal  in  Phila- 
delphia, at  his  house,  and  told  him  he  had  bought  the  prop- 
erty ;  that  Nestal  then  asked  him  what  he  would  take  for 
the  property,  and  that  he  told  him  he  would  take  $1,000, 
and  stated  the  conditions  on  which  he  would  sell,  which 
were  those  stated  in  the  agreement  of  June ;  that  Nestal 
said  he  would  take  the  property  ;  that  he  thought  he  could 
sell  out  so  as  to  raise  the  money  to  meet  the  payments 
according  to  the  conditions.  He  further  says,  that  they 
then  went  to  a  conveyancer  and  made  the  agreement ;  that 
when  the  time  for  taking  the  deed  arrived,  Nestal  said  he 
was  not  able  to  pay  the  money,  as  he  had  not  been  able  to 
sell  out;  that  he  (Schmid)  then  told  him  that  he  had  an 
opportunity  to  sell  the  property  to  other  parties,  and  that 
Nestal  would  lose  the  $50  which  he  had  paid;  that  Nestal 
then  said  he  \vanted  the  property,  and  proposed  that  they 
make  a  new  agreement,  to  which  Schmid  assented,  and  they 
went  to  Riverside  and  had  one  drawn  there,  by  Mr.  Garbe^ 
a  scrivener.  He  says  that,  in  the  course  of  the  negotiation 
for  the  sale  to  Nestal,  he  told  the  latter  that  he  (Nestal) 
could  buy  the  property  of  the  agent  of  the  owner,  and  gave 
him  the  address  of  the  agent,  and  that  Nestal  said  it  was  of 
no  use  for  him  to  go,  for  he  had  no  money  with  which  ta 
buy  the  property.  He  says  that  he  told  Nestal  to  go  him- 
self and  see  about  buying  the  property,  and  that  Nestal 
replied  that  if  he  (Schmid)  would  buy  it,  he  would  buy  it  of 
Schmid,  provided  he  could  sell  out.  Both  agreements  were 
made  by  Nestal  with  Schmid  as  owner  of  the  property,  and 
the  deed  was  made  by  Schmid  as  such  owner. 

The  scrivener  who  was  employed  by  Nestal  and  Schmid 
to  draw  the  second  agreement,  testifies  that  Nestal  bought 
the  property  of  Schmid;  that  nothing  was  said  about 
Schmid  buying  the  property  of  a  woman  for  Nestal,  and 
that  he  heard  nothing  of  any  woman,  or  any  other  party. 
He  says  that  Nestal  gave  as  the  reason  for  entering  into  the 
new  agreement,  that  he  was  unable  to  raise  the  money  to 
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carry  out  the  existing  one ;  that  he  had  been  unable  to  sell 
out  without  too  much  loss,  and  therefore  they  wanted  a  new 
agreement.  This  witness  testifies  that  a  year,  and  perhaps 
longer,  after  the  second  agreement  was  made,  Nestal  went 
to  Mount  Holly  to  endeavor  to  borrow  money  to  pay  off  the 
mortgage  which  he  had  given  to  Schmid  on  account  of  the 
purchase-money  of  the  property. 

The  scrivener  who  was  employed  by  Nestal  to  draw  the 
deed  and  bond  and  mortgage,  testifies  that  ISTestal  gave  him 
the  same  reason  for  making  the  second  agreement :  that  he 
had  been  disappointed  in  selling  his  property,  and  was  there- 
fore unable  to  obtain  the  money  required  to  carry  out  the 
first  agreement.  He  says  Nestal  told  him  he  had  bought 
the  property  of  Schmid,  and  said  nothing  of  any  woman  in 
connection  with  the  business,  nor  about  Schmid  having 
bought  the  property  for  him.  He  told  Nestal  that  he 
(Nestal)  had  paid  a  great  deal  more  for  the  property  than 
Schmid  paid,  according  to  the  consideration  stated  in  the 
deed,  and  Nestal  replied  that  he  was  aware  of  that,  but  was 
satisfied  with  his  bargain. 

The  testimony  of  these  witnesses,  Messrs.  Garbe  and' 
Walcott,  in  important  respects  contradicts  that  of  Nestal. 
They  have  no  interest  in  the  suit,  and  appear  to  be  entirely 
candid.  Dr.  Walcott,  indeed,  appears  to  have  befriended 
Nestal  by  becoming  his  surety  in  a  suit  between  him  and 
Schmid  in  reference  to  the  use  and  occupation  of  the  prop- 
erty for  the  year  previous  to  the  delivery  of  the  deed.  Nes- 
tal v.  Schmid,  10  Vr.  686.  It  appears  that  Nestal,  notwith- 
standing the  statement  in  the  bill  that,  immediately  after 
discovering  the  fraud  that  had  been  practiced  on  him,  he 
placed  the  matter  in  the  hands  of  counsel,  never  did,  in  fact, 
make  any  complaint  of  the  alleged  fraud.  He  says  in  his 
testimony  that  the  reason  he  did  not  complain  was  that  he 
did  not  know  what  to  do,  that  he  did  not  know  that  he 
could  obtain  redress  by  means  of  legal  proceedings. 

Apart  from  the  consideration  that  the  matters  which  have 
just  been  passed  upon  are  not  within  the  frame  of  the  bill 
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which,  as  has  been  said,  is  grounded  on  the  allegation  'of 
agenc}' ,  the  proof  is  by  no  means  sufficient  to  establish  fraud 
in  the  conduct  of  Schmid.  It  is  a  noticeable  fact  and 
important  circumstance  that  I^estal  did  not  complain,  see- 
ing that  he  says  that  Dr.  Walcott  informed  him,  when  the 
deed  was  drawn,  that  Schmid  had  sold  the  property  to  him 
for  1700  more  than  he  (Schmid)  gave  for  it.  In  this  respect 
his  testimony  does  not  comport  with  his  bill, 'and  his  con- 
duet  was  not  in  accordance  with  his  claim.  The  bill  will 
be  dismissed,  with  costs. 


RoDOLPHUS  Bingham  and  others 

V. 

The  City  of  Camden  and  others. 

1.  The  expense  of  conducting  a  municipal  election  must  be  borne 
by  the  city  ;  and  the  fact  that  such  expense  has  already  been  paid  by 
the  county  collector,  will  not  sustain  an  injunction  to  restrain  the  city 
from  paying  it. 

2.  The  election  officers  are  necessary  parties  to  such  suit,  and,  if 
omitted,  the  bill  must  be  dismissed. 


Bill  for  relief. 

Mr.  D.  J.  Pancoast,  for  the  complainants. 

The  Chancellor. 

The  complainants,  tax-payers  of  the  city  of  Camden,  file 
their  bill  against  the  city  and  the  city  council  to  restrain 
them  from  paying  to  the  legal  election  officers  of  the  muni- 
cipal election  in  that  city  in  March,  1877,  compensation  for 
their  services.     The  ground  of  complaint  stated  in  the  bill 
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is  that  compensation  has  been  already  made  to  those  officers 
for  their  services,  by  the  county  collector  of  the  county  of 
Camden,  under  the  one  hundred  and  twenty-second  section 
of  the  act  entitled  "  An  act  to  regulate  elections,"  and  that 
the  city  has  no  authority  under  its  charter  to  compensate 
them.  That  section,  indeed,  provides  for  the  payment  by 
the  county  collector  of  fees  for  services  in  holding  elections 
under  that  act,  but  the  election  in  respect  of  which  it  was 
proposed,  when  the  bill  was  filed,  to  make  the  payment  in 
dispute  in  this  cause,  was  not  an  election  under  that  act. 
It  was  a  municipal  election  merely. 

There  is  no  reason  why  the  treasury  of  the  county  of 
Camden  should  bear  the  expense  of  a  municipal  election  of 
the  city  of  Camden.  If  the  officers  have  received  pay  for 
their  services  from  the  county  collector,  they  were  not 
entitled  to  it.  The  city  should  have  paid  them.  The  eighth 
section  of  the  charter  (P.  L.  1871,  p.  217,)  provides  that 
the  officers  of  the  municipal  elections  shall  take  the  same 
oaths,  be  entitled  to  the  like  compensation,  and  the  elections 
shall  in  all  things  be  conducted,  continued  and  concluded, 
as  nearly  as  may  be  according  to  the  same  rules  and  regula- 
tions, and  under  the  same  restrictions  and  penalties,  as  were 
or  might  be,  prescribed  by  the  laws  regulating  the  elections 
of  members  of  the  senate  and  general  assembly  of  the  state. 
The  provision  for  compensation  of  election  officers  by  the 
counties,  in  the  general  election  law,  has  reference  to  such 
officers  when  employed  in  the  elections  which  are  the  sub- 
ject of  that  act — elections  of  a  general  character — those  in 
which  electors  of  president  and  vice-president  of  the  United 
States,  members  of  congress,  a  governor  of  the  state,  mem- 
bers of  the  state  senate,  members  of  assembly  or  county 
officers,  are  to  be  chosen.  It  is  proper  that  the  expenses  of 
such  elections  held  in  the  respective  counties  should  be 
borne  by  the  tax-payers  of  the  counties,  but  it  is  not  reason- 
able that  any  part  of  the  expenses  of  an  election  merely  for 
officers  of  a  municipality  in  a  county  should  be  borne  by 
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tax-payers  of  the  county  who  are  not  residents  of  or  owners 
of  taxable  property  in  the  city. 

The  city  charter  provides  for  the  election,  and  it  is  lawful 
to  pay  the  expenses  of  it  out  of  the  city  treasury.  If  the 
officers  have  received  pay  from  the  county,  the  payment  was 
illegal. 

The  city  and  the  city  council  are  the  only  defendants  in 
this  cause.  They  have  not  answered,  and  the  suit  is  unde- 
fended. There  is  no  proof.  The  election  officers  are  neces- 
sary parties.  Under  the  circumstances  the  bill  will  be 
dismissed  for  want  of  necessary  parties. 


Helen  Burnett,  executrix,  &c. 

V. 

James  A.  Eaton  and  others. 

1.  A  testatrix,  after  sundry  bequests,  including  a  legacy  of  $1,000, 
made  this  bequest :  "  In  the  event  that  the  said  Bowery  property  shall 
not  be  reconveyed  to  me,  or  be  recovered  by  virtue  of  the  judgment 
in  the  suit  so  to  be  prosecuted  by  me,  the  whole  of  my  real  estate 
and  lands  remaining  over  and  above  the  payments  and  expenses  first 
aforesaid,  and  the  legacies  given  in  the  will,  or  the  proceeds  thereof, 
shall  be  divided  into  two  equal  parts,  and  my  executrix  may,  and  is 
authorized  to,  sell  and  convert  the  same  into  money,  and  to  give  the 
proper  conveyance  thereof.  Of  one  equal  half  part  of  the  proceeds  I 
give  and  bequeath  to  my  said  daughter  Helen  Burnett  and  her  heirs, 
and  the  other  half  part  thereof,  less  the  sum  of  $10,000  made  an 
express  charge  thereon  in  favor  of  my  said  daughter  Helen  Burnett, 
to  be  retained  by  or  paid  over  to  her  to  her  own  absolute  use,  I  give 
and  bequeath  to  the  said  James  A.  Eaton  and  Lewis  Eaton  and  Silas 
P.  Cook,  if  the  said  Dr.  Cook  make  as  aforesaid  the  payment  of  the 
one-third  of  the  $10,000  and  interest  to  the  said  James  and  Lewis  sever- 
ally ;  or,  if  the  said  payment  shall  not  thus  be  made,  the  said  portion, 
less  the  said  sum  of  $10,000  so  made  a  charge  thereon,  shall  go  to  the 
said  James  and  Lewis  and  their  heirs,  the  interest  and  income  to  be 
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paid  over  to  them  severally,  and  the  said  Silas  P.  Cook  be  excluded 
from  participation  therein." — Held, 

(1)  That  S.  P.  C,  having  paid  the  amount  decreed  by  this  court  to 
be  due  to  L.  E.,  and  also  having  paid  a  part  of  the  legacy  to  J.  A.  E., 
and  secured  the  remainder  to  J.  A.  E.'s  satisfaction,  has  complied  with 
the  condition  imposed  upon  his  gift. 

(2)  The  gift  to  S.  P.  C,  L.  E.  and  J.  A.  E.  is  absolute  and  in  equal 
shares  in  severalty. 

(3)  The  $1,000  legacy  is,  in  the  event  of  a  deficiency  of  personalty 
to  satisfy  it,  a  charge  on  the  whole  estate. 

2.  Where  lands  consist  of  several  parcels,  with  a  house  on  each  one, 
the  presumption  is  that  selling  the  houses  separately  would  be  most 
advantageous  for  the  estate. 

3.  At  an  executrix's  sale  she  furnished  the  percentage  to  be  paid, 
and  an  agreement  for  reconveyance  was  made  simultaneously  with  her 
deed,  and  the  jsremises  were  afterwards  conveyed  to  her. — Held,  that  a 
resale  must  be  ordered,  with  a  proviso  that  if  the  premises  bring  less 
than  was  formerly  bid,  the  sale  to  the  executrix  will  be  confirmed. 


On  final  hearing  on  bill  and  cross-bill  and  answers,  repli- 
cations and  proofs. 

Mr.  C.  H.  Voorhis,  and  iMr.  0.  L.  Stewart  of  New  York, 
tor  complainants. 

Mr.  M.  W.  Niven,  for  Lewis  Eaton. 

The  Chancellor. 

The  complainant,  executrix  of  the  last  will  and  testament 
of  Mary  Ann  Hall,  deceased,  files  her  bill  for  a  construction 
of  the  will,  and  for  direction  in  the  administration  of  the 
estate  thereunder.  The  will,  after  directing  payment  of  the 
debts  and  funeral  and  testamentary  expenses,  and  providing 
for  the  payment  of  the  cost  of  a  burial  lot,  &c.,  which  the 
testatrix  directs  her  executrix  to  purchase,  and  giving  a 
legacy  of  $1,000  to  Mary  H.  Lewis  and  a  specific  bequest 
to  the  executrix,  disposes  of  all  the  real  property  of  the 
testatrix  on  a  contingency  therein  mentioned,  which  is  the 
recovery,  by  her  or  her  estate,  of  certain  property  which 
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8he  designates  as  the  Bowery  property,  in  the  city  of  iN'ew 
York,  and  for  the  recovery  whereof  she  contemplated 
bringing  a  suit.     The  fifth  section  of  the  will  is  as  follows  : 

"  In  the  event  that  the  said  Bowery  property  shall  not  be  recon- 
veyed  to  me,  or  be  recovered  by  virtue  of  the  judgment  in  the  suit  so 
to  be  prosecuted  by  me,  the  whole  of  my  real  estate  and  lands  remain- 
ing over  and  above  the  payments  and  expenses  first  aforesaid,  and  the 
legacies  given  in  the  will,  or  the  proceeds  thereof,  shall  be  divided 
into  two  equal  parts,  and  my  executrix  may,  and  is  authorized  to,  sell 
and  convert  the  same  into  money,  and  to  give  the  proper  convey- 
ance thereof.  Of  one  equal  half  part  of  the  proceeds  I  give  and 
bequeath  to  my  said  daughter  Helen  Burnett  and  her  heirs,  and  the 
other  half  part  thereof,  less  the  sum  of  $10,000  made  an  express 
charge  thereon  in  favor  of  my  said  daughter  Helen  Burnett,  to  be 
retained  by  or  paid  over  to  her  to  her  own  absolute  use,  I  give  and 
bequeath  to  the  said  James  A.  Eaton  and  Lewis  Eaton  and  Silas  P. 
Cook,  if  the  said  Dr.  Cook  make  as  aforesaid  the  payment  of  the  one- 
third  of  the  $10,000  and  interest  to  the  said  James  and  Lewis  sever- 
ally ;  or,  if  the  said  payment  shall  not  thus  be  made,  the  said  j^ortion, 
less  the  said  sum  of  $10,000,  so  made  a  charge  thereon,  shall  go  to  the 
said  James  and  Lewis  and  their  heirs,  the  interest  and  income  to  be 
paid  over  to  them  severally,  and  the  said  Silas  P.  Cook  be  excluded 
from  participation  therein." 

The  condition  as  to  the  payment  by  Dr.  Cook  of  the  third 
of  the  sum  of  $10,000,  with  interest,  to  James  A.  and  Lewis 
Eaton  has  reference  to  a  condition  contained  in  the  fourth 
section  of  the  will  (that  in  which  the  testatrix  disposes  of 
her  land  on  contingency  as  before  mentioned),  to  the  effect 
that  Silas  P.  Cook  is  to  share, with  his  half-brothers,  James 
A.  and  Lewis  Eaton  in  a  certain  provision  therein  made  for 
the  benefit  of  all  three  of  them,  if  the  condition  be  per- 
formed ;  but  if  it  be  not  performed,  then  of  James  A.  and 
Lewis  alone.  That  condition  is  that  Dr.  Cook  shall,  to  the 
"  knowledge  and  satisfaction  "  of  the  executrix  of  the  testa- 
trix, pay  to  James  A.  and  Lewis  each  one-third  of  the  sum 
of  110,000,  with  interest  from  the  death  of  their  mother, 
which  occurred  in  1861,  to  the  time  of  making  the  pay- 
ments. 
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The  bill  states  that  the  Bowery  property  was  not  recov- 
ered. The  suit  referred  to  in  the  will  in  that  connection 
was  brought  by  the  testatrix,  and  resulted  adversely  to  her. 
It  further  alleges  that  the  whole  of  the  real  estate  of  which 
the  testatrix  died  seized,  has  been  sold  by  the  executrix, 
under  the  power  of  sale  vested  in  her  by  the  will  (she  had 
such  power  under  the  will),  for  the  sum  of  $51,200;  that 
Dr.  Cook  has  paid  to  James  A.  and  Lewis  Eaton,  to  the 
knowledge  and  satisfaction  of  the  complainant,  their  respect- 
ive shares  of  the  $10,000,  with  interest,  mentioned  in  the 
fourth  section  of  the  will,  and  that  the  complainant  is  in 
great  doubt  and  uncertainty  as  to  the  nature  and  effect  of 
the  gift  to  James  A.  and  Lewis  Eaton  and  Silas  P.  Cook,  in 
the  fifth  section  of  the  will,  and  that  she  is  at  a  loss  to 
determine  whether  the  gift  is  to  them  absolutely  and  in  sev- 
eralty, or  for  life  and  jointly,  and  she  prays  the  direction  of 
this  court  in  respect  thereto.  It  further  states  that  a  suffi- 
cient amount  has  not  been  realized  out  of  the  personal 
estate  of  the  testatrix  to  pay  her  funeral  charges,  the 
expenses  of  administering  her  estate,  and  all  her  debts  and 
the  legacy  of  $10,000  given  to  Mary  H.  Lewis,  though  a 
portion  of  the  personal  estate  remains  still  uncollected;  and 
that  it  has  been  claimed  that  those  charges,  expenses  and 
debts  and  that  legacy  must  be  paid  out  of  the  personal 
estate,  if  a  sufficient  amount  thereof  for  that  purpose  was 
available  when  that  legacy  became  due,  and  that  if  there 
was  not  then  enough  personal  estate  available  for  that  pur- 
pose, it  was  the  duty  of  the  executrix  to  take  those  charges, 
expenses  and  debts,  and  that  legacy,  or  the  deficiency,  out 
of  the  half  of  the  proceeds  of  the  sale  of  the  real  estate 
given  by  the  will  to  James  A.  and  Lewis  Eaton  and  Silas  P. 
Cook  and  their  heirs ;  and  the  executrix  prays  the  direction 
of  the  court  on  that  head. 

The  bill  further  states  that  it  is  claimed  that  the  legacy  of 
$10,000  to  Mary  H.  Lewis  must,  in  any  event,  by  virtue  ot 
the  force  and  effect  of  the  fifth  section  of  the  will,  be  taken 
wholly  out  of  the  half  of  the  proceeds  of  the  sale  of  the 
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real  estate  given  by  the  will  to  James  A.  and  Lewis  Eaton 
and  Silas  P.  Cook  and  their  heirs;  and  the  executrix  seeks 
direction  on  that  point. 

The  bill  further  alleges  that  Silas  P.  Cook  received  from 
the  testatrix  an  advance  of  $5,400,  and  that  he  agreed  with 
her  that  it  should  be  deducted,  with  interest,  from  any 
moneys  which  should  be  coming  to  him  from  her  estate ; 
and  it  prays  that  the  executrix  may  be  directed  to  deduct 
that  sum,  with  interest,  accordingly. 

The  bill  also  prays  direction  as  to  the  gift  which  was 
made  to  certain  persons  named  in  the  contingent  provision 
of  the  fourth  section  of  the  will,  and  which  was  given  only 
on  that  contingency,  which,  as  before  stated,  has  not  hap- 
pened. 

Answers  were  filed  to  the  bill  by  Lewis  Eaton  and  Silas 
P.  Cook,  The  former  denies  that  he  has  received  from  Dr. 
Cook  his  full  share,  and  interest  thereon,  of  the  $10,000  men- 
tioned in  the  fourth  and  fiifth  sections  of  the  will,  but  insists 
that  there  is  still  due  to  him  the  sum  of  $500,  with  interest 
from  March  10th,  1862,  and  that,  therefore,  Silas  P.  Cook  is 
not  entitled  to  any  interest  under  the  fifth  section  of  the 
will.  He  alleges  that  the  executrix  did  not  fairly  sell  the 
real  estate,  but  that  she  sold  it  fraudulently,  and  was  herself 
the  purchaser  at  the  sale,  and  bought  it  at  a  price  far  below 
its  true  value.  He  insists  that  he  takes  the  gift  to  him  in 
the  fifth  section  of  the  will  absolutely  and  in  severalty,  and 
not  for  life  merely  nor  jointly.  He  alleges,  on  information 
and  belief,  that  there  is  sutficient  personal  estate  to  pay  the 
debts,  funeral  and  testamentary  charges,  and  the  Lewis 
legacy,  and  that  the  executrix  has  concealed  and  not  included 
in  her  inventory,  or  accounted  for,  a  part  of  the  personal 
estate,  and  he  insists  that  the  Lewis  legacy,  if  a  charge  at 
all  on  the  real  estate,  is  chargeable  on  all  of  it,  and  not  on 
the  share  of  him  and  his  two  brothers  only. 

Silas  P.  Cook,  by  his  answer,  while  he  admits  that  he 
received  the  advancement  stated  in  the  bill,  alleges  that  he 
was  to  allow  it  on  his  share  of  the  estate  of  the  testatrix 
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only  in  case  lie  should  receive  such  full  share  of  it  as  he 
would  have  been  entitled  to  if  she  had  died  intestate.  He 
alleges  that  James  A.  Eaton  and  Lewis  Eaton  have  received 
from  him,  as  his  father's  administrator,  their  full  share  of  the 
$10,000  and  interest,  to  be  paid  to  them  by  his  father,  and 
he  insists  that  he  is  entitled  to  an  interest  under  the  fifth 
section  of  the  will  accordingly,  and  that  he  takes  such 
interest  absolutely  and  in  severalty,  and  not  for  hfe  only  nor 
jointly  with  them.  He  also  insists  that  the  personal  estate 
is  sufficient  to  pay  the  debts,  funeral  and  testamentary 
charges,  and  the  Lewis  legacy;  and  that,  if  not,  the  legacy 
is  tobe  charged  on  all  of  the  real  estate,  and  that  the  execu- 
trix has  been  guilty  of  negligence  in  the  collection  of  the 
personal  estate,  and  ought  to  be  charged  with  the  conse- 
quences of  her  neglect. 

The  defendant,  Lewis  Eaton,  filed  a  cross-bill  in  which  he 
alleges  that  the  inventory  filed  by  the  executrix  does  not 
contain  a  full  and  complete  account  of  the  personal  estate 
which  has  come  to  her  hands,  and  that,  in  particular,  she  has 
omitted  to  charge  herself  with  $8,112.68  which  was  received 
by  her  as  the  agent  of  the  testatrix,  in  the  life-time  of  the 
latter,  on  account  of  judgments  recovered  by  the  latter 
against  the  husband  of  the  executrix,  and  that  the  execu- 
trix was,  in  the  life-time  of  the  testatrix,  the  paanager  of  the 
business  of  the  latter,  and  as  such  received  not  only  the 
amount  of  the  judgments,  but  also  large  sums  for  rents 
of  the  real  estate    of  the  testatrix  for  which  she  has  not 
accounted,  but  for  which  she  should  account.    It  alleges  that 
Dr.  Cook  has  not  paid  the  whole  of  Lewis  Eaton's  share  of 
the  $10,000  and  interest,  and  that  Silas  P.  Cook,  therefore, 
is  not  entitled  to  any  interest  under  the  fifth  section  of  the 
will,  but  that  James  A.  and  Lewis  Eaton  are  entitled  to  half 
of  the  real  estate  of  the  testatrix,  subject  to  the  charge  of 
$10,000  in  favor  of  the  executrix.    It  makes  the  same  allega- 
tions as  are  made  in  Lewis  Eaton's  answer  in  regard  to  the 
sale  of  the  real  estate  by  the  executrix ;  alleges  that  it  was 
bought  in  for  her  by  Jacob  C.  Winans,  pursuant  to  an  agree- 
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ment  between  him  and  her,  and  was  conveyed  by  him  to 
her.  It  charges  that  her  admission,  contained  in  her  bill, 
that  Dr.  Cook  has  paid  to  James  A.  and  Lewis  Eaton  their 
shares  of  the  |10,000  and  interest,  is  a  fraud  upon  them.  It 
prays  an  answer  on  oath ;  that  the  executrix  may  account  in 
this  court  for  all  of  the  estate  received  by  her,  including  the 
moneys  received  on  the  judgments  against  her  husband,  and 
for  rents,  in  the  life-time  of  the  testatrix,  and  that  she  and 
Winans  may  account  for  the  fair  value  of  the  real  property 
sold  by  her;  that  Silas  P.  Cook  may  be  barred  from  all 
participation  in  the  provision  made  in  the  fifth  section  ot 
the  will  for  James  A.  and  Lewis  Eaton  and  him,  and  that 
the  executrix  may  account  to  the  Eatons  alone  for  the  half 
of  the  real  estate  at  its  fair  value,  and  the  rents  thereof,  less 
the  charge  in  her  favor  of  $10,000. 

The  executrix  and  Silas  P.  Cook  have  each  answered  the 
cross-bill,  denying  all  the  equity  against  them  respectively. 
Winans  also  answered  that  bill,  denying  the  allegations 
thereof  against  him. 

The  questions  which  were  discussed  and  submitted  for 
adjudication  on  the  hearing  were,  as  to  whether  Silas  P. 
Cook  is  entitled  to  an  interest  under  the  fifth  section  of  the 
will ;  what  is  the  nature  of  the  interest  given  to  the  Eatons 
and  to  him  (if.  he  is  entitled  to  any)  thereunder ;  whether 
the  Lewis  legacy  is  to  be  charged  on  the  whole  of  the  real 
estate,  or  only  on  the  share  given  to  the  Eatons  and  Cook; 
and  whether  the  sale  of  the  real  estate  by  the  executrix  was 
or  was  not  fraudulent. 

The  allegations  of  the  answer  of  Lewis  Eaton,  and  of  the 
cross-bill,  that  the  Eatona  have  not  received  their  full  shares 
of  the  money  which  was  to  be  paid  to  them  by  Dr.  Cook, 
is  met  by  the  answer  of  Silas  P.  Cook.  It  alleges  that  Dr. 
Cook  died  on  or  about  the  10th  of  January,  1874,  intestate, 
that  letters  of  administration  of  his  estate  were  issued  to 
Silas  P.  Cook;  that,  on  the  10th  of  September,  1874,  the 
latter  paid  the  complainant  Lewis  Eaton,  on  account  of  his 
share  of  the  $10,000  and  interest,  the  sum' of  $5,176;  that 
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this  amount  was  in  full  payment  of  a  decree  of  this  court  in 
favor  of  the  latter  for  his  share  of  the  money,  which,  by  the 
decree,  was  held  to  be  $8,500  and  interest,  instead  of  $10,000 
and  interest;  and  that  on  or  about  the  28th  of  July,  1876, 
he  paid  to  James  A.  Eaton  $1,500  on  account  of  his  share, 
and  made  an  agreement  with  him  for  forbearance  for  a 
reasonable  time  for  the  balance,  it  being  agreed  that  the 
administrator  should  pay  interest  thereon. 

The  executrix  states  in  her  bill  that  the  payments  have 
been  made,  to  her  knowledge  and  satisfaction.  James  A. 
Eaton  raises  no  question  as  to  the  payments.  The  answer 
of  Silas  P.  Cook  to  the  cross-bill  states  that  the  entire 
amount  due  to  Lewis  Eaton  was  paid  in  full  and  receipted 
for  by  the  latter  on  the  10th  of  September,  1874.  The  tes- 
tatrix died  in  January,  1875.  The  executrix  testifies  that 
she  was  present  at  the  payment.  It  appears  that  the  bond 
which  was  given  to  secure  the  payment  of  the  sum,  which 
is  stated  in  the  bill  to  be  $10,000,  was  for  $8,500  only,  and, 
in  a  suit  brought  in  this  court  in  the  life-time  of  the  testa- 
trix, by  Lewis  Eaton  against  Dr.  Cook,  for  his  share  of  the 
money,  the  amount  was  decreed,  in  May  Term,  1874,  to  be 
the  latter  sum.     JEaton  v.  Cook,  10  C.  E.  Gr.  55, 

James  A.  Eaton,  as  before  stated,  makes  no  complaint. 
The  object  of  the  condition  which  required  the  payment  of 
this  money  by  Dr.  Cook,  was  a  distribution  of  the  testatrix's 
estate  satisfactory  to  her,  and  to  that  end  she  deemed  it 
proper  to  require  the  payment  by  Dr.  Cook  to  each  of  his 
step-sons  (the  Batons)  of  one-third  of  the  amount  which  had 
been  placed  in  his  hands  by  her,  for  the  benefit  of  his  wife 
and  children,  in  1856.  His  wife  was  dead  when  the  will  was 
made.  James  A.  Eaton  might,  if  he  had  seen  fit  to  do  so, 
have  voluntarily  and  without  consideration  released  Dr. 
Cook's  estate  from  the  payment,  and  that  would  have  satis- 
fied the  condition  so  far  as  he  was  concerned.  He,  of 
course,  had  a  right  to  make  terms  with  Dr.  Cook's  admin- 
istrator as  to  the  payment.  The  payment  is  not  required 
by  the  will  to  be  made  in  any  specified  time.  The  Eatons 
31 
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would,  of  course,  be  protected  in  their  right  to  it;  but  if  it 
has  been  fully  made  so  far  as  Lewis  Eaton  is  concerned, 
and,  as  to  James  A.  Eaton,  partly  made,  and  the  payment 
of  the  balance  by  his  agreement  postponed  to  a  future  day, 
there  is  no  ground,  in  the  absence  of  any  complaint  on  the 
part  of  the  latter,  to  hold  that  the  interest  of  Silas  P.  Cook 
has  been  forfeited  through  non-performance  of  the  condi- 
tion. 

Next,  as  to  the  interest  which  the  Eatons  and  Cook  take 
under  the  fifth  section  of  the  will.  The  gift  is  to  the  three, 
if  the  payment  by  Dr.  Cook  be  made ;  but,  if  not,  then  the 
subject  of  the  gift  is  to  go  to  the  Eatons  and  their  heirs, 
and  the  testatrix  adds  that  the  income  is  to  be  paid  over  to 
them  severally,  and  Silas  P.  Cook  is  to  be  excluded  from 
participating  therein.  The  gift  is,  as  before  stated,  in  case 
the  payment  be  made,  to  the  three,  and  nothing  is  said  as 
to  the  income  in  that  connection.  There  having  been  no 
forfeiture,  the  gift  stands  in  favor  of  the  three,  and  is  to 
them  absolutely  and  in  equal  shares  in  severalty.  If  there 
had  been  a  forfeiture  of  the  interest  of  Silas  P.  Cook,  the 
Eatons  would,  notwithstanding  the  provision  as  to  the  pay- 
ment of  the  income  to  them,  have  taken  absolutely  and  not 
for  life  merely,  and  they  would  have  taken  in  severalty. 
There  is  no  trust  declared,  nor  any  limitation  over. 

A  devise  of  the  rents  and  profits  of  land  is  equivalent  to  a 
devise  of  the  land  itself.  Den  v.  Manners,  Spen.  142 ;  Dema- 
resi  V.  Love,  2  Vr.  220. 

A  bequest  of  the  produce  of  a  fund  without  limit  as  to 
time,  is  equivalent  to  a  bequest  of  the  fund  itself.  Man- 
ning V.  Oraig,  3  Gr.  C/i.  486. 

The  gift  of  the  interest  and  income  in  this  case  is 
expressly  in  severalty.  The  Lewis  legacy  is,  if  there  be 
deficiency  of  personal  estate  to  pay  it,  chargeable  on  the 
whole  of  the  real  estate.  The  fifth  section  of  the  will  is 
explicit,  both  as  to  the  charge  and  the  extent  of  it. 

The  cross-bill  seeks  relief  against  the  executrix,  on  the 
ground  of  a  fraudulent  disposition  by  her  of  the  real  estate 
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in  the  city  of  New  York.  It  consisted  of  three  parcels :  a 
lot  in  Grand  street,  on  which  there  were  two  houses ;  land 
in  Clinton  street,  on  which  there  were  three  houses,  and 
land  in  Attorney  street,  on  which  there  were  either  two  or 
three  houses.  The  evidence  is  not  clear  as  to  the  number 
of  houses  on  this  last  property.  After,  as  is  alleged,  due 
advertisement,  these  parcels  of  real  estate  were  set  up  for 
sale  by  the  executrix.  They  were  sold  in  a  public  place  in 
the  city  of  JSTew  York.  There  was  competition  in  the  bid- 
ding, and  they  were  all  struck  off  to  the  defendant,  Joseph 
C.  "Winans,  for  $51,200.  Winans  says  he  thinks  the  prop- 
erty brought  a  fair  price,  but  says  he  is  not  particularly 
acquainted  with  the  value  of  property  in  New  York.  He 
adds  that  he  got  the  valuation  from  the  agent  of  the  execu- 
trix. The  counsel  of  the  executrix  also  testifies  that,  in  his 
judgment,  the  property  brought  its  full  value.  Though  the 
executrix  swears  that  Winans  was  the  purchaser  of  the 
property,  and  that,  though  he  reconveyed  the  property  to 
her,  it  was  not  in  pursuance  of  any  arrangement  between 
them,  and  that  there  was  no  agreement  between  them  that 
he  should  reconvey  it  to  her,  it  must  be  presumed  that,  in 
speaking  as  to  an  agreement,  she  means  to  be  understood  as 
referring  to  the  time  of  the  sale  or  previously  thereto,  for 
she  straightway  admits  that  there  was  an  agreement 
between  her  and  Winans  for  the  reconveyance  of  the  prop- 
erty by  him  to  her. 

It  appears  that  the  sale  took  place  on  the  17th  of  Decem- 
ber, 1875,  and  the  deeds  to  Winans  were  delivered  on  the 
8th  of  January  following.  They  were  dated  on  the  7th  of 
January.  They  were  not  acknowledged  until  the  next  day. 
The  agreements  to  reconvey  (there  were  three  of  them,  one 
for  each  property,)  were  made  on  the  day  of  their  date,  the 
8th  of  January,  1875.  Winans  says  that  they  were  exe- 
cuted on  the  day  when  the  deeds  were  made  to  him  by  the 
executrix.  The  delivery  of  the  deeds  to  him,  and  the  deliv- 
ery of  the  contracts  to  reconvey  to  her,  were  contempora- 
neous transactions.     In  pursuance  of  the  agreements,  he 
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reconveyed  the  property  to  her,  individually,  in  Kovember, 
1876,  and  she  still  holds  it.  He  never  had  the  deeds  from 
her  to  him  in  his  possession.  When  they  were  delivered 
he  handed  them  to  her  counsel,  who  caused  them  to  be 
recorded,  and  Winans  never  received  them  afterwards.  He 
says  he  never  expected  that  they  would  be  delivered  to  him. 
Though  he  paid  ten  per  cent,  of  the  purchase-money  on  the 
day  of  the  sale  by  the  executrix,  he  testifies  that  he  received 
it  from  her,  part  from  her  in  person  and  the  rest  from  her 
agent.  He  says  that  he  did  not  know  where  the  ten  per 
cent.  ($5,100)  was  coming  from  until  ke  received  it ;  that  he 
did  not  know,  upon  the  day  of  sale,  that  it  would  be  fur- 
nished ;  that  he  did  not  know  anything  about  it.  He  says, 
further,  that  he  got  it  at  her  lawyer's  office,  on  the  day  of 
sale,  before  the  sale  took  place.  He,  in  fact,  never  paid 
anything  for  the  property,  and  he  testifies  that  he  never 
received  anything  whatever  for  it  when  he  reconveyed  it. 
He  says  he  did  not  buy  the  property  as  an  investment,  but 
"to  close  up  the  estate,  the  heirs  could  not  agree."  He  says 
he  told  the  executrix,  after  the  day  of  the  sale,  that  she 
"  had  better  have  a  .writing  drawn  to  convey  the  property 
back  to  her  in  one  year,  so  that  she  could  get  the  estate  set- 
tled up."  He  says  he  had  talked  to  her  about  the  matter 
prior  to  that  time,  as  he  had  talked  about  other  matters ; 
that  he  does  not  remember  the  date  of  the  first  conversa- 
tion, but  thinks  it  was  before  the  sale,  and  that  he  had  no 
conversation  with  her  before  the  sale  with  reference  to  any 
agreement ;  that  he  talked  a  great  many  times  about  the 
property  with  her  and  Lewis  and  James  A.  Eaton  ;  that 
that  was  when  the  dispute  was  as  to  the  value  of  the  prop- 
erty, and  that  some  said  it  was  worth  $80,000,  some  more 
and  some  less.  He  says,  indeed,  that  there  was  no  agree- 
ment or  understanding  between  the  executrix  and  himself 
prior  to  the  sale,  and  that  no  one  suggested  to  him  that  he 
should  buy  the  property ;  but  he  says,  also,  that  she  spoke  to 
him  about  one  or  two  friends  she  had  in  New  York,  whom, 
she  said,  she  thought  she  might  get  to  buy  the  property ; 
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that  this  was  two,  three  or  four  months  before  the  sale,  and 
that  she  said  she  thought  she  might  get  some  friends  to 
come  forward  and  settle  the  matter.  He  says  the  trouble 
was  in  ref(3rence  to  the  valuation  of  the  property.  Though 
he  says  he  did  not  purchase  the  property  at  her  suggestion, 
he  qualifies  the  statement.  He  says  he  did  not  purchase  it 
at  her  suggestion  direcihj.  It  is  most  manifest,  from  all  the 
proof  on  the  subject  in  the  cause,  that  he  bought  the  prop- 
erty for  her  in  pursuance  of  an  understanding  between 
them.  It  appears,  from  the  testimony  of  her  counsel,  that 
she  consulted  him  as  to  whether  she  could  buy  in  the  prop- 
erty herself.  Winans  says  that  he  was  her  adviser  and 
friend ;  that  she  had  a  great  deal  of  legal  business  to  attend 
to ;  that  she  had  some  trouble  with  her  business,  and  that 
one  of  her  difficulties  was  the  settlement  of  this  property  in 
New  York.  Nor  does  it  appear  that  the  sale  itself  was  a 
fair  one.  The  property  was  put  up  and  sold  in  three  par- 
cels. On  the  Grand  street  property  there  were  two  houses, 
on  the  Clinton  street  property  two,  and  on  the  Attorney 
street  property  two  or  three.  Winans  says  that  each  prop- 
erty was  sold  by  itself;  that  it  was  sold  in  three  parcels,  and 
that  the  Attorney  street  property  was  sold  at  so  much  a 
house  for  the  three.  It  does  not  appear  that  this  method  of 
selling  the  property  in  gross  was  the  most  advantageous  for 
the  estate,  and,  in  the  absence  of  proof  to  the  contrary,  it 
would  be  presumed  to  be  the  reverse. 

The  executrix  substantially  purchased  the  property  at  her 
own  sale.  The  sale,  therefore,  cannot  be  upheld.  It  makes 
no  difference  that  the  property  was  put  up  at  auction  on 
due  advertisement,  and  that  the  agent  of  the  executrix  (for 
such  "Winans  was,  in  fact,)  bid  a  higher  price  for  it  than  any 
one  else  would  bid.  Davone  v.  Fanning,  2  Johns.  Ch.  252 ; 
Perry  on  Trusts,  §  205. 

The  property  must  be  again  exposed  to  sale,  such  sale  to 
be  under  the  direction  of  a  master  of  this  court,  and  if  at 
such  sale  the  property  shall  bring  no  more  than  the  sum 
given  for  it  by  the  executrix,  the  sale  to  Winans  and  the 
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conveyance  by  him  to  her  will  be  confirmed ;  but  if  it  shall 
bring  more,  that  sale  and  conveyance  will  be  set  aside,  and 
the  executrix  will  be  ordered  to  convey  the  property  to  the 
purchaser  for  the  price  at  which  it  may  be  struck  off". 


Joseph  Butcher  and  others 

V. 

The  City  of  Camden. 


1.  A  fire  marshal  employed  under  an  ordinance  providing  for  a 
triennial  election,  may  be  deprived  of  his  office  and  salary  for  the 
unexpii'ed  term,  by  the  adoption  of  an  ordinance  abolishing  the  office 
and  that  entire  system  of  extinguishing  fires. 

2.  Such  official  is  a  necessary  party  to  an  injunction  bill  to  restrain 
the  city  from  paying  his  claim. 

Bill  for  relief.     On  bill  and  answer. 

Mr.  S.  H.  Grey,  for  complainants. 

Mr.  N.  Hugg  and  Mr.  T.  B.  Hamed,  for  defendants 

The  Chancellor. 

The  question  presented  by  the  pleadings  in  this  cause  is^ 
whether  certain  persons  who,  in  1872,  were  respectively 
elected  to  the  ofiices  of  fire  marshal  and  assistant  fire  mar- 
shal of  the  city  of  Camden,  and  who  served  in  those  capaci- 
ties until  the  29th  of  May,  1873,  when  they  were  paid  off 
and  discharged,  are  entitled  to  the  salaries  attached  to  the 
respective  offices  which  were  so  held  by  them,  by  the  ordi- 
nances under  which  they  were  appointed. 

The  first  of  those  ordinances  was  passed  on  the  2d  of 
September,  1869.  It  was  entitled  "An  ordinance  to  estab- 
lish a  paid  fire  department  for  the  city  of  Camden."  It 
declared  that  certain  officers  therein  named,  among  whoni 
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were  the  fire  marshal  and  two  assistants,  should  compose 
the  fire  department  of  the  city;  that  the  salary  of  the  mar- 
shal should  be  $800  a  year,  and  that  of  the  assistants  $500 
a  year;  the  salaries  being  payable  monthly.  On  the  26th 
of  September,  1872,  a  supplement  to  the  ordinance  was 
pas'^ed  by  which  it  was  ordained  that  the  fire  marshal  and 
assistants  should  be  elected  at  the  first  regular  stated  meet- 
ino-  of  the  council  in  September,  1872,  and  that  every  third 
yelr  thereafter  there  should  be  elected  by  the  councd  one 
fire  marshal  and  two  assistants. 

Under  the  last-mentioned   ordinance,   and  immediately 
after  the  passage  thereof,  two  of  the  persons  above  men- 
tioned in  respect  of  whose  claim  to  compensation  this  suit 
is  brought,  were  appointed,  with  another,  who  resigned  on 
the  2d  of  December  following,  and  his  place  was  filled  by 
the    other   of  the   three    complainants    above    mentioned. 
Those  three  persons  continued  to  perform  the  duties  of 
their  respective  ofiices  until  the  29th  of  May,  1873,  when 
the  council  duly  passed  an  ordinance  entitled  "A  supple- 
ment to  an  ordinance  entitled  an  ordinance  to  establish  a 
paid  fire  department  in  the  city  of  Camden,"  which  pro- 
vided for  the  appointment  by  council,  immediately  after  the 
passage  thereof,  of  a  chief  engineer  of  the  fire  department, 
and  that  the  fire  department  should  consist  of  a  chief  engi- 
neer and  an  assistant  engineer,  &c.,  fixing  the  salaries  and 
repealing  all  ordinances  and  parts  of  ordinances  inconsistent 
therewith.     Under  this  last-mentioned  ordinance,  a  chief 
engineer  and  an  assistant  engineer  were  appointed,  who 
entered  upon  the  discharge  of  the  duties  of  their  respective 
offices,  and  ever  since  then  have  continued  to  perform  them 
and  they  ever  since  then  have  received  the  salaries  thereof. 
On   the  passage   of  that  ordinance,  the   above-mentioned 
claimants   were   discharged   from   their   offices,   and   their 
respective  salaries  were  fully  paid  to  them,  up  to  the  time 
when  they  were  so  discharged.     From  that  time  they  have 
rendered  no  service  to  the  city,  but  have  ever  since  been 
eugaged  in  other  employments.     Claiming,  however,  that, 
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Qotwithstanding  the  above-stated  facts,  they  were  entitled 
to  their  salaries  up  to  the  termination  of  three  years  from 
the  time  when  they  were  appointed,  they,  in  1875,  claimed 
from  the  city  pay,  at  the  rate  fixed  by  the  ordinance  of  1869, 
for  the  time  which  intervened  between  the  date  of  their  dis- 
charge and  the  expiration  of  the  three  years  therefrom. 
The  marshal  demanded  $1,799.82,  and  the  others  $450 
each.  The  council  then  being  about  to  pay  the  salaries  so 
demanded,  the  bill  in  this  cause  was  filed  by  tax-payers  to 
restrain  them  from  so  doing,  and  they  were  enjoined 
accordingly. 

No  question  is  raised  as  to  the  legality  of  the  municipal 
legislation  above  mentioned.  The  only  question  is,  whether 
the  city  is  bound  by  law,  under  the  circumstances,  to  pay. 
the  salaries  of  the  discharged  officials. 

The  claim  is  based  upon  the  ground  that  their  appoint- 
ment by  virtue  of  the  provision  of  the  ordinance  of  1872 
was  equivalent  to  a  contract  by  the  city  with  them  to 
employ  them  in  their  respective  offices,  at  the  salaries  then 
attached  thereto,  for  the  term  of  three  years.  That  ordi- 
nance does  not,  in  express  terms,  provide  that  they  shall 
hold  their  offices  for  any  particular  term.  It  simply  pro- 
vides for  a  triennial  election. 

The  city  had  the  right,  under  the  ordinance  of  1872,  to 
discharge  the  officials  appointed  thereunder,  on  the  substi- 
tution of  a  new  system  for  that  under  which  they  were 
appointed.  Nor  does  the  decision  in  Bradshaw  v.  City  Coun- 
cil of  Camden,  10  Vr.  416,  contravene  this  position.  It  was 
merely  held  in  that  case  that  the  chief  engineer  appointed 
under  the  ordinance  of  1873,  holds  his  office  for  the  term  of 
three  years,  the  term  for  which  the  fire  marshal,  in  whose 
place  he  was  substituted,  held  under  the  ordinance  of  1872; 
thouo;h  he  is  liable  to  be  removed  for  the  same  reasons  and 
on  the  same  grounds  as  was  the  fire  marshal. 

The  city  council  had  the  right  to  substitute  one  set  of  offi- 
cers of  the  fire  department  for  another,  to  alter  the  system, 
and  thereupon  to  change  its  personnel.     And  this  it  might 
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do  notwithstanding  the  fact  that  the  term  of  the  incumbents 
of  the  offices,  which  it  was  necessary  to  abolish  for  the  pur- 
pose, had  not  expired.  The  employment  of  an  officer  under 
such  an  ordinance  has  no  analogy  to  a  private  contract 
between  individuals  for  service.  City  of  Hoboken  v.  Gear, 
3  Datch.  265,  277;  Billon  on  3fim.  Corp.,  §  170;  Waldraven 
v.  Memphis,  4  Cold.  431. 

The  answer  admits  that  the  offices  of  fire  marshal  and 
assistant  fire  marshal  were  abolished  by  the  ordinance  of 
1873,  and  that  that  ordinance  was  lawful.  It  also  admits 
that  the  claimants  received  the  full  amount  due  them 
respectively  for  the  salaries  of  their  offices,  up  to  the  time 
when  they  were  discharged,  and  that  they  have,  since  they 
were  discharged,  rendered  no  service  to  the  city,  but  have 
been  engaged  in  other  pursuits.  It,  however,  somewhat 
inconsistently  with  the  admission  that  the  ordinance  abol- 
ishing the  offices  of  fire  marshal  and  assistant  fire  marshal 
was  lawful,  claims  that  they  were  entitled  to  the  emolu- 
ments of  their  offices,  notwithstanding  the  lawful  abolish- 
ment thereof. 

The  defendants  insist  that  the  fact  that  the  claimants, 
when  they  entered  upon  the  performance  of  the  duties  of 
their  offices,  were  required  to  give  bond,  and  did  so  accord- 
ingly, for  the  faithful  discharge  of  their  duties,  gives 
strength  to  the  claim  for  compensation.  But  there  is  no 
force  in  that  consideration.  The  bond  was  a  mere  qualifi- 
cation. The  injunction  should  be  made  perpetual  if  all  the 
necessary  parties  were  before  the  court.  But  they  are  not. 
The  cause  must,  therefore,  stand  over  to  afford  an  oppor- 
tunity to  make  the  claimants  parties. 
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Petrus  Arnaud 

V. 

"William  Grigg  and  others. 

Where  there  was  a  stipulation  in  a  deed  absolute  on  its  face,  but  in 
reality  a  mortgage,  that  the  grantee  assumed  and  agreed  to  pay  a  prior 
mortgage  on  the  premises,  and  it  appeared,  as  well  by  the  defeasance 
as  otherwise,  that  the  grantee  was  not  in  fact,  as  between  him  and  his 
grantor,  liable  upon  the  assumption,  the  latter  having  in  the  defeas- 
ance itself  covenanted  to  pay  the  principal  and  interest  of  the 
mortgage  in  question,  thereby  indemnifying  the  grantee  against  his 
assumption, — Held,  that  the  grantee  was  not  liable  on  the  assumption 
to  the  prior  mortgagee. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  A.  S.  Boyd,  and  Mr.  F.  R.  Coudert  of  New  York,  for 
complainant. 

Mr.  A.  Zabriskie,  and  Mr.  B.  F.  Einstein  of  New  York, 
for  David  Mayer. 

The  Chancellor. 

The  only  question  discussed  and  submitted  for  adjudica- 
tion on  the  hearing,  was  as  to  the  liability  of  the  defendant 
David  Mayer  to  pay  the  deficiency  which  might  exist  after 
applying  the  net  proceeds  of  the  sale  of  the  mortgaged 
premises  to  the  amount  due  the  complainant  on  his  mort- 
gage. 

The  complainant  insists  that  Mr.  Mayer  is  liable  to  pay 
the  deficiency  by  reason  of  an  assumption  to  pay  the  com- 
plainant's mortgage,  contained  in  a  deed  from  Esther 
Lichtenstein  and  her  husband  to  him,  for  her  interest  (an 
undivided  half)  in  the  mortgaged  premises. 

Mr.  Mayer  alleges  that  that  deed,  though  in  form  absolute, 
was  merely  a  mortgage.     It  is  dated  August  28th,  1872,  but 
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was  not  recorded  until  August  12th,  1873.     On  the  11th  of 
Auo-ust,  1873,  the  day  before  the  deed  was  recorded,  Mrs. 
Lichten'stein  (her  husband  was  then  dead)  and  Mr.  Mayer 
executed  an  instrument  of  writing,  under  their  hands  and 
seals,  by  which,  after  reciting  the  conveyance,  it  was  further 
recited  that,  at  the  time  of  the  execution  and  delivery  of  the 
deed  of  conveyance,  Mrs.  Lichtenstein  was  justly  indebted 
to  Mr  Mayer  in  the  sum  of  $5,350  and  interest,  which  debt 
was  evidenced  as  follows:   By  her  note  for  $2,000,  dated 
May  16th,  1871,  payable  two  months  after  date;  her  note 
for  U  OOO'  dated  April  13th,  1872,  payable  two  months  after 
date  •  her  note  for  |2,000,  dated  May  23d,  1872,  and  payable 
three  months  after  date ;  and  her  check  for  $350,  dated  July 
17th    1872— all  payable  to  the  order  of  and  endorsed  by  her 
husband;  and  that  the  deed,  though  absolute  in  its  terms, 
was,  when  it  was  executed  and  delivered,  and  still  was, 
intended  and  was  given,  received  and  accepted  as  collateral 
security  for  the  payment  of  the  before-mentioned  sum  of 
$5  300  with  interest  on  $2,000  thereof  from  July  19th,  1871; 
on' $1,000  thereof  from  June  16th,  1872;  on  $2,000  thereof 
from  July  26th,  1872,  and  on  $350  thereof  from  July  17th, 
1872,  and  further,  that  it  was  expressly  agreed  and  under- 
stood by  and  between  the  parties,  Mr.    Mayer  and  Mrs. 
Lichtenstein,  at  the  time  of  the  execution  and  delivery  of 
the  deed,  that  whenever  that  sum  of  $5,350  and  the  interest 
thereon  should  be  paid  to  him,  he  would  reconvey  the  prem- 
ises to  her,  her  heirs  or  assigns.     And  it  was  further  stated 
that  that  instrument  of  August  11th,  1873,  was  executed 
and  delivered  to  explain  and  evidence  the  true  intent,  mean- 
ing  and   purpose   of  the    deed.     Mayer  then   covenanted 
thereby  that,  on  receipt  of  the  $5,350  and  interest,  he  would 
reconvey  the  property,  fully  and  absolutely,  to  Mrs.^  Lich- 
tenstein, and  that  he  would  not  sell  or  dispose  of  it,  nor 
encumber  it  or  any  part  of  it,  without  her  written  consent ; 
and  that,  on  selling  it,  if  he  should  do  so,  he  would  account 
and  pay  over  to  her  the  surplus  of  the  price,  after  retaining 
his  debt.     Mrs.  Lichtenstein  thereby  covenanted  that  she 
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would  pay  one-half  of  all  taxes,  assessments  and  charges 
which  inight  be  legally  imposed  on  the  property,  or  any 
part  of  it,  and  one-half  of  the  interest,  as  it  should  accrue, 
on  the  complainant's  mortgage,  which  was  on  the  whole 
premises,  and  one-half  of  the  principal  thereof  and  all  the 
interest  and  principal,  as  they  should  become  due,  of  a  sub- 
sequent mortgage,  given  by  her  to  Henry  Goldsmith,  on  her 
half  of  the  property. 

That  Mrs.  Lichtenstein  was,  at  the  time  of  the  execution 
of  the  deed  to  Mr.  Mayer,  indebted  to  him  in  the  amount 
and  on  the  notes  and  check  mentioned  in  the  defeasance,  is 
proved.  Both  he  and  she  swear  to  it.  He  produces  the 
notes  and  check  and  his  memorandum-book,  in  which  they 
are  noted  among  memoranda  of  other  loans  made  by  him 
to  her.  He  alleges  in  his  answer  that  the  deed  from  her  to 
him  was  merely  a  mortgage  given  to  secure  the  money  due 
him  from  her.  That  it  was  merely  a  mortgage,  the  defeas- 
ance is  evidence.  Both  he  and  she  swear  to  the  fiict  also. 
There  is,  besides,  other  evidence  to  the  same  effect.  It 
appears  that,  after  the  deed  was  given,  she  paid  all  the 
interest  which  was  paid  on  the  Goldsmith  mortgage.  She 
paid  it  in  full  up  to  the  15th  of  February,  1875,  and  gave 
her  check  for  that  which  fell  due  on  the  15th  of  August 
following,  on  which  check  she  paid  $75,  and  the  rest  is  un- 
paid. She  appears  also,  by  the  receipt  which  is  offered  in 
evidence,  to  have  paid  the  interest  which  became  due  on  the 
10th  of  June,  1873,  on  the  complainant's  mortgage.  Mayer, 
however,  furnished  her  with  one-half  of  the  money.  His 
wife,  who  was  Mrs.  Lichtenstein's  sister,  owned  half  of 
the  property,  and  he  appears  to  have  paid  interest  for  them 
on  the  complainant's  mortgage  before  the  conveyance  by 
Mrs.  Lichtenstein  to  him.  According  to  the  receipt,  which 
is  offered  in  evidence,  he  paid  the  interest  which  became 
due  in  December,  1871,  eight  months  before  the  deed  to  him 
was  executed,  but  whether  he  lent  Mrs.  Lichtenstein  the 
half  which  she  was  bound  to  pay,  does  not  appear. 
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Again,  by  a  receipt  given  by  him  to  her  on  the  19th  of 
November,  1874,  he  states  that  he  holds  the  deed  as  security 
for  money  due  him  from  her.  The  statements  which,  accord- 
ing to  the  testimony  of  witnesses  produced  on  the  part  of 
the  complainant,  she  made  after  the  deed  to  Mayer  was 
executed,  to  the  effect  that  she  had  conveyed  away  or  parted 
with  the  property,  or  her  interest  therein  (which  statements, 
however,  she  swears  she  did  not  make),  cannot  countervail 
the  proof  which  the  defeasance  and  the  receipt,  and  the  fact 
of  the  indebtedness  from  her  to  Mayer,  and  the  other  cir- 
cumstances above  referred  to,  furnish,  that  the  deed  was 
merely  a  mortgage.  The  debt  was  a  continuing  debt.  The 
instrument  of  August,  1873,  declares  that  the  deed  was 
made  and  accepted  merely  as  security  for  the  payment  of 
that  debt. 

If  the  deed  was  indeed  a  mortgage  merely,  the  complain- 
ant has  no  claim  to  a  personal  decree  for  deficiency  against 
Mayer.  He  is  not,  in  that  case,  liable  to  Mrs.  Lichtenstein 
on  the  assumption  contained  in  the  deed.  Obviously,  under 
such  circumstances,  he  would  not  be  bound  to  indemnify 
her  against  the  complainant's  mortgage. 

By  the  instrument  of  1873,  she  expressly  covenanted  that 
she  >vould  herself  pay  half  of  the  principal  and  interest  of 
that  mortgage.  His  wife,  as  already  stated,  owned  half  of 
the  property,  and  she  was  bound  as  between  her  and  Mrs. 
Lichenstein  to  pay  half  of  the  principal  and  interest. 

If  the  agreement  of  assumption  in  the  deed  was  available 
to  the  mortgagee  up  to  the  time  when  the  defeasance  was 
made,  it  surely  was  not  so  afterwards;  for  Mrs.  Lichtenstein 
therein  agreed  to  pay  the  mortgage  herself.  That  was,  in 
effect,  a  release  of  any  liability  under  the  assumption.  It 
substantially  extinguished  it,  and  it  was,  thenceforward  at 
least,  no  longer  available  to  the  mortgagee.  The  equity  on 
which  the  relief  of  the  mortgagee  depends  in  case  of  assump- 
tion by  the  grantee  of  the  mortgaged  premises,  is  the  right 
of  the  mortgagor  against  his  vendee,  to  which  the  mortgagee 
is  permitted  to  succeed  by  substituting  himself  in  the  place 
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of  the  mortgagor.  Halsey  v.  JReed,  9  Paige  445 ;  Gamsey  v. 
Rogers,  47  N.  Y.  233 ;  Orowell  v.  Hospital  of  St.  Barnabas,  12 
a  E.  Gr.  650. 

The  complainant's  counsel  insist  that  the  principle  of  the 
decision  of  the  supreme  court  (8  Hun  6)  and  the  court  of 
appeals  of  New  York  in  Campbell  v.  Smith  (a  note  only  of 
the  decision,  not  yet  reported,  of  the  latter  court  has  been 
handed  to  me)  is  applicable  to  and  governs  this  case ;  the 
contract  having  been  made  in  New  York.  But  whether 
judged  by  the  laws  of  New  York  or  of  this  state,  the  com- 
plainant is  not  entitled  to  a  decree  for  deficiency  against 
Mayer.  In  the  case  of  Camjybell  v.  Smith,  the  purchaser  of 
land  received  from  the  seller  a  deed  for  it  in  blank  as  to  the 
name  of  the  grantee,  but  containing  an  assumption  by  the 
grantee  of  a  mortgage  on  the  premises  subject  to  which  the 
property  was  sold,  and  the  amount  of  which  was  allowed  in 
the  sale  as  so  much  of  the  purchase-money.  The  purchaser 
agreed  with  a  creditor  of  his  that  the  latter  should  take  the 
deed  for  the  property  and  pay  his  debt  out  of  the  rents  and 
profits,  and  that  the  name  of  the  latter  should  be  inserted 
in  the  deed  as  grantee,  which  was  done  accordingly.  It 
was  held  that  the  creditor  was  liable  to  the  mortgagee  on 
the  assumption,  on  the  ground  that,  by  the  deed,  he  took 
the  grantor's  property  and  agreed  to  pay  the  mortgage  as 
part  of  the  purchase-money.  The  courts  appear  to  have 
distinguished  the  case  from  Gamsey  v.  Rogers,  the  authority 
of  which  was  not  denied. 

The  assumption  in  the  deed  from  Mrs.  Lichtenstein  to 
Mayer  was  clearly  not  made  for  the  benefit  of  the  mort- 
gagee. In  Gamsey  v.  Rogers,  it  was  held  that  a  stipulation 
in  a  deed,  absolute  on  its  face,  but  intended  as  a  mortgage, 
whereby  the  mortgagee  assumes  and  agrees  to  pay  a  prior 
mortgage  on  the  premises,  does  not  impose  on  the  grantee 
a  personal  liability  to  pay  the  prior  mortgage  debt  which 
can  be  enforced  against  him  by  the  prior  mortgagee. 
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Nicholas  Thouron 


V. 


Alexander  W.  Pearson  and  others. 

1  A  son  remaining  in  possession  of  lands  after  conveying  them  to 
his 'father,  the  latter  being  very  old  and  living  with  the  son,  is  no 
proof  of  fraud. 

2  Withholding  a  deed  from  the  records  for  several  years  may,  as  an 
element  in  the  proof  of  fraud,  be  explained  so  as  to  rebut  any  pre- 
sumption of  fraud  arising  from  it. 


Creditors'  bill.    On  final  hearing  on  pleadings  and  proofs. 
Mr.  W.  E.  Potter,  for  complainant. 
Mr.  J.  H.  Nixon,  for  defendants. 

The  Chancellor. 

The   complainant  recovered  judgment,  in  an  action   of 
assumpsit,  against  the  defendant  Alexander  W.  Pearson,  in 
the  Cumberland  circuit  court,  on  the  5th  of  October,  1875, 
for  $2,174.19.     He  subsequently,  on  the  19th  of  November 
following,  issued  a  writ  of  fieri  facias  de  bonis  et  terris  upon 
it,  under  which  the  sherifi"  of  that  county,  finding  no  per- 
sonal property  of  the  defendant  whereon  to  levy,  levied 
upon  a  tract  of  about  nineteen  acres  of  land  in  Landis  town- 
ship, as  the  property  of  the  latter.     On  the  4th  of  Octo- 
ber, 1875,  the  day  before  the  judgment  was  entered,  the 
judgment  debtor  in  whom  the  title  to  that  property  then 
was,  conveyed  it  to  Albert  G.  Pearson,  his  father,  by  deed 
of  that  date,  for  the  consideration,  according  to  the  deed,  of 
$7,861.     The  judgment  debtor  had  previously,  and  in  the 
year  1873,  given  a  mortgage  for  $5,000  upon  the  property 
to  his  mother,  but  it  was  not  recorded  until  the  12th  of 
February,  1875.     He  had   also   given   a  mortgage   to   his 
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father  upon  the  property,  in  April,  1875,  for  $2,500.  This 
mortgage  was  recorded  four  days  after  its  date.  The  com- 
plainant insists  that  those  mortgages  and  the  deed  were  all 
without  consideration,  and  intended  only  to  hinder  and 
defeat  him  in  the  collection  of  the  claim,  on  which  he  recov- 
ered his  judgment.  He  files  his  bill  to  set  them  aside 
accordingly. 

The  grounds  of  fraud  alleged  in  the  bill  are,  that  tlie 
mother  had  no  separate  estate  when  the  mortgage  to  her 
was  given ;  that,  though  that  mortgage  is  dated  March  10th, 
1873,  it  was  not  recorded  until  after  the  summons  in  the 
complainant's  suit  against  the  mortgagor  had  been  served ; 
that  the  mortgage  to  the  father  was  made  a  few  days  after 
the  plea  in  that  suit  was  filed,  and  that  the  deed  was  exe- 
cuted and  recorded  the  day  before  the  judgment  was 
entered  (the  judgment  was  entered  upon  a  relicfa),  and  was 
acknowledged  before  the  attorney  of  the  defendant  in  that 
suit. 

The  answer,  which  is  by  all  of  the  defendants,  denies  all 
fraud,  and  sets  forth  a  state  of  facts  which  is  substantiated 
by  the  testimony,  and  which  negatives  the  allegations  of 
fraud.  It  appears  that  the  complainant's  debt  was  con- 
tracted prior  to  the  24th  of  December,  1870.  It  was  a  bal- 
ance due  to  him  from  the  judgment  debtor  for  his  losses 
incurred  in  speculation  in  gold  and  stocks.  The  property 
in  question  was  purchased  in  January,  1872,  by  the  judg- 
ment debtor's  father,  from  George  J.  Bender,  for  the  price 
of  $5,000,  all  of  which  was  paid  by  the  former.  A  deed 
for  the  property  was  executed  by  Bender  to  the  father,  but 
it  was  afterwards  destroyed,  and,  at  the  request  of  the  latter, 
a  deed  was  executed  by  Bender  to  the  son.  The  reason 
appears  to  have  been  the  ill  health  of  tlie  father,  who  was 
an  old  man,  and  therefore  preferred  that  his  son,  who,  in 
case  of  his  death,  would  have  the  property,  should  take  the 
title  and  give  to  him  a  mortgage  for  the  purchase-money. 
A  mortgage  was  drawn  in  his  favor  under  the  arrangement, 
but  it  was  not  executed,  for  the  reason  that  he,  after  it  was 
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drawn,  directed  that  the  mortgage  be  given  to  his  wife 
instead  of  to  himself,  which  was  done  accordingly.  The 
father  swears  that  he  directed  that  the  mortgage  should  be 
made  to  his  wife ;  that  he  paid  all  the  purchase-money  of 
the  property,  and  took  the  mortgage  in  favor  of  his  wife  to 
secure  him  therefor.  He  further  testifies  that,  subsequently, 
his  son  gave  him  the  mortgage  for  $2,500,  to  secure  him  for 
other  moneys  which  he  had  advanced  to  the  latter,  but  that 
he  preferred  a  deed,  and,  he  adds,  that  the  consideration  of 
the  mortgage  and  deed  to  him  was  money  advanced  to  his 
son  over  and  above  the  purchase-money  of  the  property. 
The  son  specifies  the  moneys  received  by  him  from  his 
father,  giving  the  date  when  each  sum  was  received.  He 
appears  by  that  account  to  have  received,  between  the  1st  of 
January,  1872,  and  the  22d  of  November,  1875,  $9,638.97, 
of  which  he  received  $1,510  on  the  5th  of  April,  1875, 
which  was  two  months  after  the  complainant's  suit  at  law 
was  begun.  According  to  the  testimony,  the  property  is 
not  worth  more  than  $5,000  or  $6,000.  The  evidence  shows 
that  the  father  was  the  owner  of  the  farming  utensils ;  that 
the  business  was  conducted  there  in  his  name,  and  on  his 
account,  and  that  he  furnished  the  means  of  carrying  it  on. 
And  it  appears  to  have  been  unsuccessful. 

The  complainant's  counsel  urges,  as  evidence  of  fraud, 
that  the  son  remained  in  possession  of  the  property  after 
the  deed  to  his  father  was  executed ;  but  it  appears  that  the 
father  and  mother  were  very  old,  and  that  the  son,  who  was 
unmarried,  lived  with  them  there.  The  father  was  in 
possession.  The  withholding  the  mortgage  to  the  mother 
from  record  is  explained  by  the  testimony  of  both  the 
mother  and  son.  The  latter  requested  that  it  might  be  done 
in  order  that  he  might  thus  be  enabled  to  raise  some  small 
sums  on  first  mortgage  of  the  property,  w-hich  he  in  fact 
did,  and  it  appears  that  it  was  put  on  record  at  her  request. 
There  is  no  evidence  of  fraud. 

The  bill  must  be  dismissed,  with  costs. 
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Joseph  Howell  and  others,  assignees,  &c. 

V. 

Edmund  Teel  and  others. 

A.  and  B,  partners,  gave  a  joint  and  several  bond  and  warrant  of 
attorney  to  T.,  for  a  partnership  debt.  Judgment  was  entered  and 
execution  issued  on  February  7th,  1876.  On  February  20th,  A.  and  B. 
made  an  insolvent  assignment,  B.  being  also  individually  insolvent. 
The  judgment  being  only  partly  satisfied,  and  A.  having  made  an 
assignment. — Held,  that  T.  may,  under  A.'s  assignment,  share  equally 
the  personal  effects  of  A.,  and  is  not  to  be  subordinated  to  his  indi- 
vidual creditors. 


Bill  for  relief.     Motion  to  dissolve  injunction  on  bill  and 
answer. 

Mr.  J.  F.  Dumont,  for  the  motion. 

Mr.  J.  G.  Shipman,  contra. 

The  Chancellor. 

The  complainants,  assignees  under  an  assignment  made 
to  them  by  James  M.  Andrews  under  the  act  "  to  secure  to 


Note. — In  equity ,  a  partnership  debt  is  several  as  well  as  joint.  Siori/ 
on  Partn.,  §  362;  Collyer  on  Partn.,  |  580;  Wisham  v.  Lippincott,  1  /Stock, 
353;  Wilkinson  v.  Henderson.  1  Mi/l.  &  K.  582;  Emanuel  \.  Bird ^  19  Ala. 
596;  Devai/nes  v.  Noble,  1  Meriv.  529,  2  Puss.  &  Myl.  494;  Mason  v.  Tif- 
fany, 45  III.  392  ;  Camp  v.  Grant,  21  Conn.  41  ;  see  Currey  v.  Warrington,  5 
Harring.  [Del.)  147. 

In  some  of  the  states  such  debts  are  made  several  by  statute.  Col- 
lyer on  Partn.,  §§  580,  757  ;  Miller  v.  Northern  Bank,  34  Miss.  412 ;  Reed  v. 
Girty,  6  Bosw.  [N.  Y.)  567. 

The  New  Jersey  statute  (Obligations,  Pev.  p.  741,)  providing  that 
upon  service  of  process  on  one  of  several  joint  debtors  "on  any  joint 
contract,  obligation,  matter  or  thing,"  and  a  return  of  the  others  non 
inventi,  judgment  may  be  entered  against  all,  includes  a  partnership 
simple  contract  debtor.  McMvrtrie  ads.  Dougbten,  4  Zcb.  252  ;  Harker  v. 
Brink,  4  Zab.  333 ;  Thompson  v.  Johnson,  11  Vr. . 

And  the  same  construction  has  been  given  to  similar  statutes  in 
other  states.  Lewis  v.  Williams,  6  Whart.  [Pa.)  264;  Leqgett  v.  Boyd,  (j 
Wend.  [N.  Y.)  500  ;  Brown  v.  Birdsall,  29  Barb.  [N.  Y.)  549  ;  Doggeft  v. 
Jordan,  3  Fla.  215  ;  Loney  v.  Bailey,  43  Md.  10  ;  see,  also.  Barton  v.  Petit, 
7  Cranch  194,  criticised  in   Early  v.  Clarhsnv,  7   Ixijh  (  Va.)  S3.  85.     Con- 
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creditors  an  equal  and  j  ust  division  of  the  estates  of  debtors 
who  convey  to  assignees  for  the  benefit  of  creditors,"  by 
their  bill  seek  to  restrain  the  defendant  Teel  from  executing 
upon  the  real  property  which  passed  to  them  by  the  assign- 
ment, a  judgment  recovered  by  him  against  their  assignor 
and  John  C.  Bennett,  in  the  circuit  court  of  Warren  county, 
previously  to  the  assignment. 

Andrews  and  Bennett  were,  when  the  judgment  was 
recovered,  partners  in  business  in  Phillipsburg.  They  were 
indebted  to  Teel,  at  the  time  of  the  entry  of  the  judgment 
(which  was  by  confession),  to  the  amount  of  the  judgment, 
for  money  lent  by  him  to  them  and  money  paid  by  him  for 
them.  The  judgment  was  entered  on  the  7th  of  February, 
1876,  and  on  the  same  day  a  writ  o?  fieri  facias  de  bonis  et 
terris  was  duly  issued  thereon  and  levied  on  all  the  real 
estate  of  each  of  the  defendants  in  the  county  of  Warren. 
The  assignment  was  made  on  the  loth  of  that  month. 

On  or  about  the  20th  of  the  same  month,  Bennett  and 
Andrews  together  made  an  assignment  to  the  complainant 
Davis,  under  the  act  above  mentioned,  of  all  their  partner- 
ship property,  for  the  benefit  of  the  creditors  of  the  firm. 
Bennett  is  also  insolvent,  individuallv.    Under  an  execution 


TRA,  Currey  v.  Warrington,  5  Harring.  [Del.)  147  ;  see  Jones  v.  Ross,  Law 
Repos.  [N.  C.)  450,  and  Kelly  v.  Muse,  11  Ired.  (N.  C.)  182,  186, 

There  is  no  ground,  however,  for  applying  the  distinction  between 
the  rules  at  law  and  in  equity,  where,  by  the  instrument  itself,  the 
partners  are  expressly  ".jointly  and  severally"  bound.  Bigelow's  Case, 
3  Ben.  146  ;  Stones  Case,  L.  R.  (8  Ch.  Ap.)  914  ;  Morris  v.  Morris,  4  Gratt. 
(  Va.)  293 ;  Rowlandsori' s  Case,  3  P.  Wms.  405  ;  Snow  v.  Howard,  35  Barb. 
[N.  Y.)  b)  ;  see,  however,  Ganson  v.  Latkrop,  25  Barb.  [N.  Y.)  455  ;  Tui- 
tle  V.  Eskridge,  2  Munf.  (  Va.)  330;  Smdgrass's  Appeal,  13  Pa.  St.  471,  473. 

Equity  admits  partnership  creditors  who  have  exhausted  their 
remedy  against  the  firm  assets,  to  participate  equally  with  separate 
creditors  in  the  distribution  of  the  separate  assets,  where  some  equi- 
table ground  of  relief  is  shown,  as  the  death  or  insolvency  of  the  other 
partners.  Northern  Bank  v.  Keizer  (2  Dur.  Kij.  170),  14  Am.  Law  Reg. 
75,  and  notes  ;  Brock  v.  Bateman  (25  Ohio  St.  609),  24  Am.  Law  Req.  214, 
and  notes;  McCulloch  v.  Dashiell  (1  Har.  &  GUI  196),  1  Am.  Lead.  Cos. 
463;  Silk  &  Prime,  2  Lead.  Cos.  in  Eq.  (4th  ed.)  *111. 

The  whole  estate  must  be  beiore  the  court  for  distribution,  the  joint 
as  well  as  the  several.  Mittnight  v.  Smith,  2  C.  E.  Gr.  259  ;  McDonald  v. 
Beach,  2  Blackf.  [Ind.)  55  ;  Kirby  v.  Sckoonmaker,  3  Barb.  Ch.  46  ;   Uriited 
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issued  on  the  judgment,  the  real  estate  of  the  firm  was  sold, 
but  only  a  small  part  of  the  amount  of  the  judgment  was 
paid  by  the  sale. 

The  complainants  insist  that  the  judgment  was  recovered 
for  a  debt  due  from  the  firm,  and  that  therefore  Teel  should 
be  prevented  from  making  any  part  thereof  out  of  the  indi- 
vidual property  of  their  assignor  until  after  the  individual 
debts  of  the  latter  shall  have  been  paid. 

They  claim  the  relief  which  they  seek  on  the  ground  that, 
in  equity,  the  creditors  of  a  partnership  have  a  preference 
to  have  their  debts  paid  out  of  the  partnership  funds  before 
the  private  creditors  of  either  of  the  partners ;  and,  on  the 
the  other  hand,  the  separate  creditors  of  each  partner  are 
entitled  to  be  first  paid  out  of  the  separate  effects  of  their 
debtor  before  the  partnership  creditors  can  claim  anything. 
They  allege  that  Teel  put  in  his  claim  under  the  assignment 
of  Bennett  and  Andrews,  as  partners,  and  they  insist  that 
he  thereby  waived  any  lien  he  might  have  been  entitled  ta 
under  his  judgment  and  execution  thereon. 

Teel,  by  his  answer,  admits  that  he  did  so  put  in  his 
claim,  but  says  that  it  was  expressly  (and  that  it  was  so 
stated  in  the  verifying  affidavit)  put  in  as  a  claim  on  the 


States  V.  Lewis,  13  Nat.  E'k  Reg.  33,  Strong,  J.  ;  DowninQ^s  Case,  1  DHL  33  ; 
Scudder  v.  Delashmut,  7  Iowa  39  ;  Watson  v.  Gabby,  18  B.  Mon.  {Ky.)  658  ; 
see  Frear's  Case,  3  Ben.  467  ;  Sage  v.  Ghollar,  21  Barb.  [N.  Y.)  596. 

To  entitle  joint  creditors  to  come  in  equally  with  separate  cred- 
itors, there  must  be  no  joint  estate,  however  small,  at  the  time  of  the 
insolvency  of  the  single  partner.  Jansor^s  Case,  3  Madd.  229  ;  Peake's 
Case,  2  Rose  54,  and  note;  Smithes  Case,  13  Nat.  B'k  Reg.  500;  Black'' s 
Appeal,  44  Pa.  St.  503,  507  ;  Smith  v.  Mallory,  24  Ala.  628  ;  Kennedy's 
Case,  2  De  G.  M.  &  G.  228  ;  Marwick's  Case,  3  N.  Y.  Leg.  Obs.  286  ;  Col- 
lier's Case,  12  Nat.  B'k  Reg.  266  ;  see  Taitt's  Case,  16  Ves.  194. 

In  some  cases,  even  under  these  circumstances,  equal  participation 
has  been  refused.  Howe  v.  Lawrence,  9  Cash.  {Mass.)  553  ;  Somerset 
Works  V.  Minot,  10  Cush.  592  ;  Byrne's  Case,  16  Am.  Law  Reg.  499  ;  but 
these  decisions  have  been  questioned.  Knights  Case,  2  Biss.  518,  521 ; 
Cook's  Case,  3  Biss.  122,  125;  Long's  Case,  7  Ben.  141,  151  ;  see  Mead  v. 
Fayetteville  Bank,  6  Blatch.  180,  187. 

It  has  been  held,  however,  that  if  the  joint  assets  are  so  small  that 
they  will  be  exhausted  in  paying  joint  costs,  then  the  joint  creditors 
may  share  equally.  McEwen's  Case,  6  Biss.  294 ;  see  Brock  v.  Baieman, 
25  Ohio  St.  609.     Contra,  Kennedy's  Case,  2  Le  G.  M.  &  G.  228. 
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judgment.  He  also  says,  in  his  answer,  that  he  withdrew  it 
on  the  same  day  on  which  it  was  put  in.  By  so  putting  in 
his  claim  he  did  not  waive  any  legal  advantage  which  his 
judgment  secured  to  him  upon  the  property  which  was 
owned  by  the  assignors,  or  either  of  them,  at  the  time 
when  the  judgment  was  entered.  Vanderveer  v.  Conover,  1 
Sarr.  487 ;  Moses  v.  Thomas,  2  Dutch.  124 ;  Bell  v.  Fleming, 
1  Beas.  14,  490. 

The  rule  of  equity  which  the  complainants  invoke  to 
restrain  Teel  from  proceeding  to  collect  the  balance  due  on 
his  judgment,  by  sale  of  the  separate  real  estate  of  Andrews, 
which  passed  under  the  assignment  by  the  latter,  cannot  be 
applied  to  deprive  him  of  the  lien  of  his  judgment  on  that 
property.  His  judgment  was  entered  by  virtue  of  a  bond 
and  warrant  of  attorney  to  confess  judgment  thereon.  The 
bond,  it  may  be  remarked,  was  joint  and  several.  By 
virtue  of  his  judgment,  he  might  have  proceeded  to  collect 
the  amount  due  upon  it  by  levy  upon  and  sale  under  execu- 
tion of  the  separate  property  of  either  or  both  of  the  judg- 
ment debtors;  and  this  court  would  not  have  restrained 
him  from  so  doing,  on  the  ground  that  the  debt  for  which 
the  bond  was  given  was  a  partnership  debt,  and  there  was 


Goods  in  the  hands  of  a  joint  creditor  pledged  by  the  firm  to  secure 
his  debt,  are  not  such  joint  effects  as  prevent  his  coming  in  equally. 
HilVs  Case,  5  Bos.  &  Pul.  191,  note. 

None  of  these  cases,  however,  touches  the  question  of  the  partner  - 
ship  creditor's  right  to  share  with  the  individual  creditors,  where  he 
has,  by  judgment  or  otherwise,  obtained  a  legal  lien. 

A  partnership  creditor  may,  of  course,  resort  to  the  separate  prop- 
erty of  any  of  the  members  of  the  firm  in  order  to  satisfy  his  debt, 
and  his  execution  will,  if  the  firm  be  solvent,  be  prior  to  that  of  any 
individual  creditor,  although  the  judgment  of  the  latter  may  have 
been  first  obtained.  2  Lead.  Cas.  in  Eq.  (4tii  ed.)  394  ;  and,  also,  Ran- 
dolph V.  Daly,  1  C  E.  Gr.  313;  Linford  v.  Linford,  4  Dutch.  113;   Cum- 

wings's  Appeal,  25  Pa.  St.  268  ;  Field  v. ,  4  Ves.  396  ;  Roberts  v. 

Oldham,  63  N.  C.  297  ;  Fenion  v.  Folger,  21  Wend.  {N.  Y.)  676  ;  Kuhne  v. 
Laiv,  14  Rich.  [iS.  C.)  18  ;  see  O^Bannon  v.  Miller,  4  Bush  [Ki/.]  25  ;  Has- 
kins  V.Johnson,  24  Geo.  625,  630;  Stevens  v.  Perry,  113  Mass.  380. 

The  legal  lien  obtained  by  a  partnership  creditor,  whether  upon  the 
partnership  or  separate  property  of  a  partner,  will  be  recognized  and 
enforced;  whether  such  lien  consist  of  a  judgment  at  law  [Averillv. 
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partnership  property  out  of  which  he  might  have  collected 
the  money  due  thereon.  Wisham  v.  Lippincoit,  1  Stock.  353 ; 
Randolph  v.  Daly,  1  C.  E.  Gr.  313;  National  Bank  of  the 
Metropolis  v.  Sprague,  5  C.  E.  Gr.  13. 

In  Wisham  v.  Lippincott,  the  chancellor  (Williamson)  said : 
"I  have  no  hesitation  in  saying  that,  where  a  joint  creditor  of 
a  firm  has  judgment  and  execution  levied  upon  the  separate 
effects  of  one  of  the  partners,  this  court  ought  not,  in  mere 
compliance  with  any  such  rule  as  that  the  separate  creditors 
of  each  partner  are  entitled  to  be  first  paid  out  of  the  sepa- 
rate efiects  of  the  debtor  before  the  partnership  creditors 
can  claim  anything,  to  interfere  with  such  execution,  either 
on  the  application  of  any  one  of  the  partners,  or  any  cred- 
itor of  the  firm,  or  separate  creditor  of  anj^  of  its  members.'* 

In  National  Bank,  ^-c.  v.  Sprague,  the  partners  had  given 
mortgages  to  secure  individaal  debts.  The  chancellor  (Zabris- 
kie)  held  that  the  principle,  though  applicable  in  the  adminis- 
tration of  partnership  assets  to  be  administered  here,  was 
not  applicable  to  liens  created  by  the  partners  upon  the  part- 
nership property  before  it  came  into  this  court.  He  said : 
"The  partners,  while  the  partnership  property  is  still  under 
their  control,  have  the  power  to  appropriate  it  to  pay  or 
secure  their  individual  debts ;  as  against  them  the  mortgage 
is  good.     These  claims  are  for  debts  due  by  them  individu- 


Loucks,  G  Barb.  {N.  Y.)  470  ;  WM/e  v.  Dougherty,  Mart.  &  Y.  {Term.)  308 
321 ;  Lewis's  Case,  8  Kai.  Bank  Heg.  546 ;  Cleghorn  v.  Ins.  Bank,  9  Geo 
319 ;  Baker  v.  Wimpee,  19  Geo.  87  ;  Hoskins  v.  Johnsov,  24  Geo.  630  ;  Bow- 
ker  V.  Smith,  48  N.  H.  Ill;  Straus  v.  Kerngood,  21  Gratt.  [Va.)  584 
Kuhne  V.  Law,  14  Rich.  [S.  C.)  18  ;  McDermott  v.  Strong,  4  Johns.  Ch.  687  ; 
Hosack  V.  Rogers,  8  Paige  229.  Coxtra,  Berrian\s  Case,  6  Ben.  297  ;  Sniffer 
V.  Sass,  14  Rich.  [S.  C.)  20,  note  ;  see  Toombs  v.  Hill,  28  Geo.  371  ;  Bass  v. 
Estill,  50  Miss.  300) ;  or  a  decree  in  equity  (  Terhune  v.  Colton,  1  Beas.  312, 
314;  Woddrop  v.  Price,  3  Dcsauss.  [S.  C.)  203  ;  Foster  v.  Barnes,  81  Pa.  St. 
377);  or,  a  mechanics  lien  [Rainey  v.  Nance,  54  III.  29,  35);  or,  an 
attachment  [Allen  v.  Wells,  21  Pick.  450). 

If  a  partnersliip  creditor  holds  collateral  or  additional  security,  as  a 
mortgage,  he  can  claim  no  priority  over  an  individual  creditor  holding 
a  prior  mortgage  on  the  same  property.  January  v.  Poyntz,  2  B. 
Mon.  (Ky.)  404.  But  the  holding  of  such  mortgage  or  pledge  will  not 
deprive  the  partnership  creditor  of  his  jiriority,  if  the  individual  be 
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ally,  and  I  do  not  think  that  the  mere  preference  of  indi- 
vidual debts  over  partnership  debts  is  such  a  fraud  upon 
partnership  debts  that,  after  it  has  been  done,  it  will  be  set 
aside  by  a  court  of  equity.  It  certainly  will  not  be  set 
aside  unless  in  case  of  insolvency,  or  when  done  in  contem- 
plation of  insolvency,  to  give  an  improper  preference."  See, 
also,  Meech  v.  Allen,  17  N.  Y.  300. 

In  the  course  of  administration  of  assets,  courts  of  equity 
follow  the  same  rules  in  regard  to  legal  assets  which  are 
adopted  by  courts  of  law,  and  give  the  same  priority  to  the 
different  classes  of  creditors  which  is  enjoyed  at  law,  thus 
maintaining  a  practical  exposition  of  the  maxim,  Eqidtas 
sequiiur  legem.     Stori/'s  JEq.  Jiir.,  §  553. 

In  this  case  there  is  no  allegation  of  fraud.  The  simple 
question  presented  is,  whether  a  judgment  recovered  for  a 
partnership  debt  is,  in  case  of  the  insolvency  of  the  firm 
and  the  partners,  before  it  is  collected,  in  equity,  to  lose  its 
hold  as  a  lien  upon  the  separate  property  of  the  partners; 
whether  the  vigilant  creditor  in  such  a  case  is  to  be  held  to 
have  no  advantage  from  the  diligence  which,  but  for  the 
insolvency  of  the  partnership,  would,  through  the  lien  of 
his  judgment,  have  secured  him  his  debt  out  of  the  sepa- 
rate property  of  his  debtor. 

The  injunction  will  be  dissolved,  with  costs. 


merely  a  simple  contract  creditor.  Roberts  v.  Oldham,  63  iV.  C.  297  ; 
see  Lallande  v.  McRae,  16  La.  An.  193;  HiWs  Case,  5  Bos.  &  Pul.  191, 
note  ;  Morrison  v.  Kurtz,  15  III.  193. 

For  the  effect  of  a  mortgage  given  by  an  individual  partner  to  secure 
a  firm  debt,  see  Tiffar\y  v.  Crawford,  1  McCart.  278 ;  AveriU  v.  Loucks,  6 
Barb.  [N.  Y.)  470;  Barcroft  v.Snodgrass,  1  Cold.  {Term.)  430. 

An  assignment  cannot  affect  the  lien  of  mortgages  and  judgments, 
since  they  are  expressly  saved  by  the  statute.  {Rev.  p.  37,  ^  1,  notes 
(a)  and  (b).)  See,  also,  Allen  v.  Wells,  22  Pick.  450 ;  McDermutt  v.  Strong, 
4  Johns.  Ch.  687. 

After  a  partnership  creditor  has  exhausted  the  firm  assets,  he  is 
entitled  to  come  in  equally  with  separate  creditors  under  an  assign- 
ment by  one  of  the  partners.  Gadsden  v.  Carson,  9  Rich.  {S.  C.)  Eq. 
252;  see  Black's  Appeal,  44  Pa.  St.  503  ;  Fellows  v.  Greenleaf,  43  N.  H. 
421  ;    Pennington  v.  Bell,  4  Sneed  (  Tenn.)  200. — Rep. 
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WlLHELMINA    SCHMIDT 
V. 

William  Schmidt. 

The  admissions  of  an  answer  to  a  petition  for  divorce  on  account  of 
adultery  (the  statute  providing  that  such  answer  must  not  be  sworn  to) 
are  not,  in  an  undefended  suit,  evidence  sufficient  to  estabHsh  either 
the  marriage,  residence  or  guilt  of  the  parties. 


Petition  for  divorce.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  Finley  A.  Johnson,  for  complainant. 

3Ir.  B.  a  Potts,  for  defendant. 

The  Chancellor. 

The  petition  is  filed  for  a  divorce  a  vinculo,  on  the  ground 
of  adultery.  The  defendant  has  answered.  The  answer 
admits  the  fact  of  the  marriage  and  the  truth  of  the  state- 
ment of  the  petition  as  to  the  time  when  it  occurred,  but  is 
silent  as  to  the  place.  It  denies  the  alleged  adultery.  The 
proof  put  in  by  the  petitioner  (the  defendant  has  offered 
none),  has  reference  to  the  adultery  alone,  and  establishes  it. 
The  adultery  is  proved  to  have  taken  place  in  New  York. 
There  is  no  evidence  as  to  the  marriage  or  as  to  the  resi- 
dence or  inhabitancy  of  either  of  the  parties  to  the  suit.  If 
the  petitioner  relied  on  the  admissions  of  the  answer  as  ren- 
dering proof  on  any  of  those  points  unnecessary,  it  is 
obvious,  from  what  has  been  said,  that  those  admissions  are 
not  suflScient.  But  if  they  covered  all  those  matters,  it 
would,  considering  the  nature  of  the  cause,  be  against 
public  policy  to  accept  them  instead  of,  and  as  rendering 
unnecessary,  proof  thereof.  The  suit  is,  notwithstanding 
the  answer,  practically  undefended.    The  answer,  in  accord- 
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ance  with  the  requirement  of  the  statute,  is  not  under  oath. 
The  petition  is  not  evidence  of  any  fact  stated  in  it.  To 
permit  parties  in  divorce  suits  to  establish,  merely  by  the 
allegations  and  corresponding  admissions  of  bill  or  petition 
and  answer,  the  facts  which  are  necessary  to  give  the  court 
jurisdiction,  would  be  to  practically  annul  important  provi- 
sions of  the  law,  and  leave  to  simple,  unverified  (and  per- 
haps fraudulently  collusive)  averment  and  admission  facts 
which  the  legislature  intended  should  be  established  by 
proof. 

The  case  will  stand  over,  to  afford  the  petitioner  an  oppor- 
tunity to  present  proof  of  the  necessary  jurisdictional  facts. 


Thomas  Ready 

V. 

Sarah  Ann  JSToakes  and  others. 

Specific  performance  will  be  decreed  of  a  purchase  of  lands  at  public 
auction  made  by  the  owner,  where  the  advertisement  and  sale  have 
been  fairly  conducted,  although  there  may  be  differences  of  opinion 
as  to  the  adequacy  of  the  price  realized. 


Bill  for  specific  performance  of  a  contract  for  the  sale  of 
land.  On  final  hearing  on  bill  and  answer  of  Sarah  Ann 
Noakes,  and  proofs. 

Mr.  J.  Garrick,  for  complainant. 

Mr.  A.  K.  Broion,  for  defendant  ISToakes. 

The  Chancellor. 

The  complainant  files  his  bill  for  a  decree  for  specific  per- 
formance of  a  contract  for  the  sale  of  land  in  Jersey  City, 
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belonging  to  the  defendant  Sarah  Ann  Noakes,  and  sold  to 
him  on  the  7th  day  of  June,  1877,  at  a  public  auction  held 
by  Joseph  Warren,  auctioneer,  who  was  duly  authorized 
by  Mrs.  Noakes  so  to  sell  the  property.  The  property  is  the 
middle  one  of  three  adjoining  houses,  the  lot  being  of  the 
dimensions  of  fourteen  feet  by  fifty.  At  the  sale  the  complain- 
ant was  the  highest  bidder,  and  the  property  was  struck  off  to 
him  at  |1,250,  cash,  of  which  he  paid,  according  to  the  con- 
ditions of  sale,  ten  per  cent,  at  the  time  of  the  purchase. 
He  signed  an  acknowledgment  of  his  purchase  in  accord- 
ance with  the  conditions,  and  received  from  Mr.  Warren 
an  acknowledgment,  signed  by  the  latter,  of  the  sale  to  him. 
The  deed,  according  to  the  conditions  of  the  sale,  was  to  be 
delivered  on  or  before  the  25th  day  of  June,  then  next. 
At  that  time  the  complainant  duly  tendered  to  Mrs.  Noakes 
and  Mr.  Warren  respectively,  the  balance  of  the  purchase- 
money  in  cash,  and  demanded  the  deed  for  the  premises, 
which  was  refused  by  Mrs.  N"oakes,  upon  the  ground  that 
the  price  at  which  the  property  was  sold  was  far  below  its 
true  value.  The  complainant  thereupon  filed  his  bill  in  this 
court  for  relief  it  the  premises. 

Mrs.  Noakes,  by  her  answer,  resists  his  application  on  the 
sole  ground  of  inadequacy  of  price.  She  insists  that  the 
property  was  worth,  at  the  time  of  the  sale,  from  $2,500  to 
$3,000,  and  that  it  ought  to  have  brought  at  the  sale  from 
12,000  to  $2,600. 

Courts  of  equity  seldom  interfere  to  set  aside  sales  and 
contracts  on  the  ground  of  inadequacy  of  price,  but  leave 
the  parties  to  their  legal  remedies.  When  they  are  called 
upon  for  extraordinary  aid  to  enforce  a  contract,  they  take 
the  liberty  to  examine  into  the  consideration  to  be  given, 
its  fairness  and  equality,  and  all  the  circumstances  connected 
with  it,  and  if  anything  manifestly  inequitable  appears  in 
that  part  of  the  transaction,  they  will  not  lend  their  power 
to  carry  the  contract  into  execution.  Rodman  v.  Zilley,  Sax. 
320,  324,  325.  But  mere  difterence  in  value,  though  it  be 
considerable,  is  not  of  itself  a  sufficient  ground  for  refusing 
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specific  performance.  Lord  Eldon,  in  Emery  v.  Wase,  8  Ves. 
517  ;  Babington  on  Auctions,  162. 

As  was  said  by  Lord  Eldon,  in  White  v.  Damon,  7  Ves.  34, 
35,  and  in  Coles  v.  Trecothick,  9  Ves.  284,  286:  "Specific  per- 
formance is  matter  of  discretion  ;  but  it  is  not  an  arbitrary, 
capricious  discretion.  It  must  be  regulated  upon  grounds 
that  will  make  it  judicial.  Unless  the  inadequacy  of  price 
is  such  as  shocks  the  conscience,  and  amounts  in  itself  to 
conclusive  and  decisive  evidence  of  fraud  in  the  transaction, 
it  is  not  itself  a  suflS.cient  ground  for  refusing  a  decree  of 
specific  performance."  Or,  as  was  said  by  Chief  Justice 
Marshall,  in  Gamett  v.  llacon,  2  Brock.  185,  246:  "It  is 
settled  that  mere  inadequacy  of  price  is  not  a  suflicient 
ground  for  a  court  of  equity  to  refuse  its  assistance,  unless 
the  difference  between  the  sum  to  be  given,  and  the  value  of 
the  land  be  so  enormous  as  to  countenance  the  idea  of  fraud 
and  imposition." 

A  distinction  has  been  properly  made  between  private 
sales  and  sales  at  public  auction,  in  favor  of  the  latter.  In 
White  V.  Damon,  ubi  supra,  Lord  Eldon  said  that  he  was 
inclined  to  say  that  a  sale  by  auction,  where  no  fraud  or 
surprise,  &c.  was  shown,  could  not  be  set  aside  for  mere 
inadequacy  of  price ;  and  in  ex  jyarte  Latham,  he  subsequently 
expressed  the  same  opinion. 

Vice-Chancellor  "Wigram  lays  down  the  reasonable  rule 
upon  the  whole  subject  in  Borell  v.  Dann,  2  Hare  440,  450, 
451.  He  says:  "  I  certainly  understand  the  rule  of  the  court 
to  be  that,  even  in  ordinary  cases,  and,  a  fortiori,  in  cases  of 
sales  by  public  auction,  mere  inadequacy  of  consideration  is 
not  a  ground  even  for  refusing  a  decree  for  specific  perform- 
ance of  an  unexecuted  contract;  and  still  less  can  it  be  a 
ground  for  rescinding  an  executed  contract.  The  only 
exception  which  I  believe  can  be  stated  is,  where  the  inade- 
quacy of  consideration  is  so  gross  as  of  itself  to  prove  fraud 
or  imposition  on  the  part  of  the  purchaser.  Fraud  in  the 
purchaser  is  of  the  essence  of  the  objection  to  the  contract 
in  such  a  case.     The  case  must,  however,  be  strong  indeed, 
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in  which  a  court  of  justice  shall  say  that  a  purchaser  at  public 
auction,  between  whom  and  the  vendor  there  has  been  no 
previous  communication  affecting  the  fairness  of  the  sale,  is 
chargeable  with  fraud  or  imposition,  only  because  his  bid- 
ding did  not  greatly  exceed  the  amount  of  the  vendor's 
reserved  bidding." 

The  property  in  question  in  this  suit  is  described  by  one 
of  the  witnesses  as  being  a  three-story  basement  brick  house, 
about  fi)urteen  feet  in  front  by  about  thirty  feet  in  depth, 
the  lot  being  of  the  width  of  fourteen  feet  front  by  about 
fifty  feet  in  depth;  the  house  in  bad  order,  cracked,  and 
apparently  having  settled ;  the  rear  wall  having  bulged  out 
and  being  sustained  by  a  brace  or  anchor,  and  the  window 
blinds  on  the  front  of  the  house  being  in  bad  condition,  the 
greater  part  of  the  slats  being  broken  out.  Another  wit- 
ness, a  person  who  was  present  at  the  sale  with  a  view  to 
purchasing  the  property,  says  that  the  house  was  in  a  very 
bad  condition  at  that  time ;  that  it  appeared  to  have  been 
occupied  by  several  families;  that  it  had  apparently  been 
built  for  occupation  by  but  one  family,  but  had  been  altered 
so  as  to  accommodate  a  family  on  each  floor.  He  also  says, 
that  it  was  in  a  filthy  condition;  and  adds  that  it,  in  fact, 
was  a  property  that  he  wanted  nothing  to  do  with. 

The  sale  was,  in  all  respects,  fair.  It  was  open  and  public, 
and  was  attended  by  a  large  number  of  persons;  some  of 
the  witnesses  state  that  the  number  was  about  fifty.  It 
appears  from  the  testimony  that  several  persons  bid  upon  the 
property.  The  bidding  commenced  at  $600,  and  ran  up  to 
$1,250,  the  price  at  which  it  was  struck  off  to  the  complain- 
ant. The  sale  was  extensively  advertised.  Mr.  "Warren, 
who  testifies  on  the  subject,  says  it  was  as  well  advertised  as 
it  would  have  been  if  the  property  had  been  of  the  value  of 
$25,000,  and  it  appears,  from  his  testimony  on  the  subject, 
that  it  was  indeed  thoroughly  advertised.  Mrs.  Noakes  has 
produced  five  witnesses  to  testify  as  to  the  value  of  the  prop- 
erty and  the  price  which  it  ought  to  have  brought  at  the 
sale.     The  first  of  these,  Mr.  Kingsland,  says  that  the  prop- 


2  Stew.]  MAY  TERM,  1878.  501 

Eeady  v.  Noakes. 

erty  was  worth  at  the  time  of  the  sale  $2,200,  and  that  it 
ought  to  have  brought  that  sum  at  a  fair  auction  sale.  Mr. 
Van  Syckle  testifies  that  the  property  was  then  worth,  in 
his  opinion,  $3,000,  and  it  ought  to  bring  that  sum  at  a  fair 
sale  in  ordinary  times,  and  that  at  the  time  of  the  sale  it 
should  have  brought  at  a  fair  sale,  from  $2,000  to  $2,500. 
Mr.  Knapp  says,  that  in  his  opinion,  the  property  ought  to 
have  brought  at  a  fair  sale,  at  the  time  when  it  was  sold, 
$2,500  at  public  auction.  Philip  Botzong  says,  he  was  will- 
ing to  pay  $2,000  in  cash  for  the  property,  and  would  have 
bought  it  for  an  investment  at  that  price,  that  it  ought  to 
have  brought  at  a  fair  sale  at  auction,  at  the  time  when  it 
was  sold,  at  least  $2,500,  and  that,  had  he  been  present,  he 
would  have  bid  it  up  to  $2,000.  Mr.  Shafer  is  of  opinion, 
that  the  property  was  worth  $2,600  at  auction,  at  the  time 
when  it  was  sold;  and  adds,  that  he  should  consider  $1,200 
an  inadequate  price  for  it. 

It  will  be  perceived  that  all  of  these  witnesses  declare  it 
to  be  their  opinion  that  the  property  should  have  brought,  at 
a  fair  auction  sale  at  the  time  when  it  was  sold,  from  $2,000 
to  $2,600.  The  fact,  however,  is  established  by  the  proof, 
that  the  sale  was  a  fair,  well-attended  auction  sale ;  and  it 
appears  by  the  testimony  of  Mr.  Warren,  that  he  caused  to 
be  put  up  two  hundred  or  two  hundred  and  fifty  large  bills 
of  the  sale  throughout  the  city;  distributed  from  one  thou- 
sand to  two  thousand  small  hand-bills,  advertising  the  sale 
through  the  streets,  and  put  a  notice  of  the  sale  in  the  two 
Jersey  City  newspapers,  and  that  the  large  bills  were  set  up 
a  week  or  ten  days  before  the  sale.  In  the  light  of  these 
facts,  these  opinions  would  be  an  unsafe  guide.  On  the 
.other  hand,  three  witnesses  we^e  produced  by  the  complain- 
ant, who  testify  on  this  subject  of  the  value  of  the  property. 
One  of  them,  Mr.  Hardy  appears  to  be  well  qualified,  fro  a 
his  knowledge  of  the  property,  to  speak  as  to  its  value. 
He  says  that,  from  his  knowledge  of  the  property,  he  should 
judge  that  it  was  worth  from  $1,500  to  $1,800;  that  for  his 
part  he  would  not  give  $1,500  for  it.     He  thinks  that  the 
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property  at  $1,250,  was  cheap,  but  not  a  great  bargain ;  that 
it  would  cost  a  great  deal  of  money  to  put  the  house  in 
order,  and  he  thinks  that  at  an  auction  sale  properly  adver- 
tised, the  property  would  bring  from  |1,200  to  $1,500,  in 
these  depressed  times.  He  further  says  that,  in  his  opinion, 
at  au  auction  sale  property  advertised,  in  June,  1877,  it 
ought  to  have  brought  from  $1,200  to  $1,800. 

Mr.  Gibson,  who  also  appears  to  be  qualified  to  speak  as 
to  the  value  of  the  property,  says  that  it  is  a  property  and 
location  not  at  all  desirable  for  purposes  of  residence ;  that 
if  it  was  properly  advertised,  the  property  might  bring 
about  $1,500 ;  and  that  he  should  consider  $1,250  a  fair 
price  for  it  when  sold  at  auction,  considering  the  times  and 
the  location  of  the  property ;  and  he  adds  that  at  that  price 
it  would  be  no  extraordinary  bargain  for  the  buyer,  as  it 
would  cost,  in  his  judgment,  from  $500  to  $600  to  put  the 
property  in  fair  order  to  live  in,  and  that  it  would  cost 
nearly  that  amount  to  put  the  outside  in  order. 

Mr.  Smith  testifies  that  he  should  not  think  that  the  prop- 
erty was  worth  over  $1,500  or  $1,600;  that  he  does  not 
think  it  would  bring  that  sum  at  a  sale,  for  the  reason  that 
it  is  on  a  very  undesirable  street,  with  no  prospect  of 
improvement,  and  that  there  must  be  a  great  deal  of  money 
spent  on  the  house  to  keep  it  from  getting  into  a  much 
worse  condition  than  it  is  now  inland  that  his  impression 
is  that  the  property  would  not  bring  $1,500  at  an  auction 
sale  properly  advertised. 

Mr.  Carscallen  was  present  at  the  sale,  and  attended  with 
a  view  to  purchasing  the  property.  He  says  that  after  he 
went  through  the  house  he  thought  it  was  a  kind  of  invest- 
ment which  he  did  not  care  ^bout  making ;  that  at  the  price 
at  which  it  was  sold,  the  property  is  cheap  enough  to  a  per- 
son who  desires  such  a  property ;  but  that  it  is  not  cheap 
enough  for  him,  and  that  he  would  not  take  it  at  this  time, 
in  the  same  condition  in  which  it  then  was,  at  that  price, 
though  he  does  not  think  that  the  lot  could  be  bought  and 
the  house  built  upon  it  for  that  price.     He  adds  that  the 
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house  was  in  a  very  bad  condition  at  the  time,  and  the  con- 
dition of  the  house  and  the  class  of  tenants  to  which  it 
must  be  let,  caused  him  to  think  that  he  did  not  desire  that 
sort  of  property.  He  further  says,  that  though  he  would 
not  purchase  the  property  at  the  price  at  which  it  was  sold 
to  the  complainant,  yet,  if  he  owned  it,  and  was  not  com- 
pelled to  sell  it,  he  would  not  sell  it  at  that  price.  He  says 
that  he  could  not  say  that  the  property  was  sacrificed ;  that 
he  would  not  call  it  a  slaughter  of  the  property,  and  adds 
that  his  action  on  the  day  of  the  sale  corresponded  with  his 
views,  for  he  would  not  buy  the  property. 

Mrs.  Noakes  testifies  that  when  she  put  the  property  into 
the  hands  of  Mr.  Warren,  for  sale  at  auction,  she  asked  him 
if  he  thought  it  would  bring  $2,000  over  the  mortgage  of 
$600  which  was  upon  it,  and  that  he  replied  that  he  thought 
it  would  bring  that  sum  and  more.  She  further  says,  that 
she  told  him  to  sell  it  for  that  sum,  or  that  she  told 
him  to  sell  it  for  "what  it  would  bring  about  that  amount." 
It  appears  that  she  was  present  at  the  sale;  that  she  sat 
at  the  window  of  the  house  and  heard  the  bidding.  One 
of  the  witnesses,  Mrs.  Inger,  says  that  she  had  a  con- 
versation with  her  there  about  the  property,  before  it  was 
struck  ofi";  that  she  told  Mrs.  Noakes  to  withdraw  it;  that 
the  latter  said,  "No  ";  that  she  had  placed  no  price  upon  it, 
but  had  told  Mr.  Warren  to  sell  it  for  what  it  would  bring ; 
that  immediately  after  the  sale  one  of  Mrs.  JSToakes's  daugh- 
ters asked  her  mother  what  would  be  left,  and  that  Mrs. 
Noakes  answered  $650.  This  witness  testifies  also,  that  after 
the  sale  Mrs.  Noakes  went  to  Mr.  Warren's  ofiice,  and  that 
when  she  came  back,  she  told  the  witness  that  she  had  been 
there  to  see  if  the  place  had  been  sold  for  $1,300 ;  that  the 
witness  then  told  her  that  it  was  sold  for  $1,250;  that  Mrs. 
Noakes  said  that  she  would  have  to  wait  until  the  26tli 
(which  was  the  day  after  the  time  fixed  for  the  delivery  of 
the  deed  by  the  conditions  of  the  sale)  for  her  money.  The 
witness  adds,  that  Mrs.  Noakes  told  her  that  she  went  to 
Mr.  Warren  for  her  money. 
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It  appears  by  the  testimony  of  Mr.  "Warren,  that  immedi- 
tely  after  the  sale  Mrs.  Noakes  came  to  his  office,  as  the  last 
witness  said;  that  she  made  no  objection  to  the  price,  except 
that  she  thought  the  property  had  brought  §100  more  than 
the  price  at  which  it  was  sold.  He  says  he,  himself,  thought 
it  had  been  struck  off  for  $1,350,  and  had  entered  that  sum 
in  the  conditions  of  sale,  but  the  purchaser  and  others  satis- 
fied him  that  it  brought  only  $1,250,  and  recollecting  dis- 
tinctly himself  that  that  was  the  sum  at  which  it  was  struck 
off,  he  altered  the  price  on  the  conditions  of  sale  accordingly. 
It  appears  from  the  testimony  of  Mrs.  llToakes,  herself,  tiiat 
she  went  to  see  Mr.  Warren  immediately  after  the  sale,  and, 
although  she  says  she  told  him  she  thought  the  property 
would  bring  a  great  deal  more  than  $1,250,  and  that  he  had 
led  her  to  believe  so,  the  real  question  between  her  and 
him  on  that  occasion  was,  as  to  whether  the  property  had 
been  struck  off  for  $1,350  or  $1,250, 

By  the  case  as  presented  by  the  pleadings  and  the  proofs, 
the  complainant  is  entitled  to  a  decree  for  specific  perform- 
ance. 


Ayres  Coddington  and  others 

V. 

Charles  W.  Idell  and  others. 

1.  Three  persons  were  partners  in  the  business  of  furnishing  substi- 
tutes to  fill  the  quota  of  a  city  on  a  military  requisition,  and  received 
in  payment  certificates  on  which  they  were  obliged  to  sue  the  city. 
One  of  the  partners  devoted  considerable  time  and  attention  to  the 
litigation. — Held,  that,  in  the  absence  of  an  express  agreement,  he  was 
not  entitled  to  compensation  from  his  partners  for  his  services  while 
so  employed. 

2.  The  costs  and  expenses  of  suit  must  be  paid  out  of  the  partner- 
ship funds. 

3.  Interest  must  be  allowed  on  advances  made  by  either  partner  for 
the  purposes  of  the  suit. 
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Bill  for  account.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  M.  V.  Lindabury,  for  complainants. 

Mr.  G.  Collins,  for  defendant  C.  W.  Idell. 

The  Chancellor. 

The  firm  of  Brokaw  &  Co.  was,  in  the  year  1865,  engaged 
in  the  business  of  furnishing  volunteers  for  the  federal 
army,  or,  as  it  was  termed,  the  bounty  brokerage  business. 
The  firm  was  composed  of  Isaac  Brokaw,  Augustus  Cod- 
dington and  Elwood  P.  Wright.  Augustus  Coddington 
represented,  also,  Ayres  Coddington  and  Sylvanus  Codding- 
ton. The  interests  of  the  partners  were  as  follows  :  Brokaw 
and  Wright  each  one-third,  and  the  Coddingtons  one-third. 
In  March,  1865,  the  firm  entered  into  a  copartnership  with 
Charles  W.  Idell,  to  furnish  volunteers  for  the  city  of  Hobo- 
ken  under  a  requisition  of  the  federal  government  for  men 
for  the  array.  The  profits  were  to  be  equally  divided 
between  Idell  and  Brokaw  &  Co.  They  furnished  twenty- 
four  volunteers,  and  received  for  each  man  a  certificate 
which  entitled  them  to  a  bond  of  Hudson  county  for  |400 
and  scrip  of  the  city  of  Hoboken  for  $350. 

On  the  13th  of  April,  1865,  Idell  received  the  certificates 
for  the  benefit  of  himself  and  his  copartners,  in  order  to 
obtain  bonds  and  scrip  for  them.  He  soon  obtained  the 
bonds,  which  he  converted  into  cash,  paying  a  discount 
thereon.  Of  the  amount  which  he  received  for  them, 
$8,192,  he  paid  to  Brokaw  &  Co.  $8,000  in  a  few  days  after 
he  received  the  money.  The  city  of  Hoboken  refused  to 
issue  the  scrip,  and  it  became  necessary  to  institute  and  con- 
duct through  the  supreme  court  and  the  court  of  errors  and 
appeals,  certain  litigations  to  compel  payment  of  the  money 
due  on  the  certificates.  An  action  was  brought  by  the 
holders  of  certificates  on  one  or  more  of  them,  as  a  test  suit, 
it  resulted  adversely  to  the  city,  but  the  city  refused  to 
33 
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regard  it  as  conclusive  of  the  controversy.  Suit  v^^as  subse- 
quently brought  on  all  the  remaining  certificates — that 
course  being  necessary  in  order  to  prevent  the  claims  from 
being  barred  by  the  statute  of  limitations — and  one  of  those 
suits  was  prosecuted  to  judgment  against  the  city,  and 
thereupon,  in  1875,  payment  of  the  money  due  on  all  the 
certificates  was  obtained. 

Idell  had  been  appointed,  in  the  beginning  of  the  litiga- 
tions, to  represent  the  interest  of  himself  and  his  copartners 
in  them,  and  the  test  suits  were  conducted  on  common 
account  and  at  an  expense  which  was,  according  to  the 
asrreement  between  the  holders  of  the  certificates,  to  be 
borne  by  them  ratably.  Idell  contributed  nothing  towards 
the  expense  of  obtaining  the  men  in  respect  to  whom  the 
certificates  were  issued  to  him  and  his  copartners.  Brokaw 
&  Co.  furnished  all  the  money,  but  the  Coddingtons  fur- 
nished all  the  capital  to  that  firm.  Idell  paid  to  Brokaw  & 
Co.,  on  account,  in  April,  1865,  $8,000,  as  before  mentioned, 
and,  in  the  same  month,  he  bought  and  paid  for  Brokaw's 
interest  in  the  concern.  In  1875  and  1876  he  paid  to  the 
Coddingtons  and  Wright  $4,700  on  account  of  the  money 
collected  by  him.  Brokaw  paid  his  copartners  all  the  capi- 
tal which,  by  the  terms  of  the  copartnership,  they  were 
entitled  to  receive  from  him. 

The  complainants  file  their  bill  for  an  account  and  pay- 
ment of  the  amount  due  them  from  Idell.  He,  by  his 
answer,  claims  compensation  for  his  services  in  attending  to 
the  litigations,  and  that  he  is  entitled  to  retain  the  ratable 
proportion  of  the  copartnership  of  the  expenses  of  the  liti- 
gations. They  insist  that  they  are  entitled  to  interest  on 
the  unpaid  balance  of  their  capital ;  that  Idell  is  not  enti- 
tled to  retain,  out  of  the  money  received  by  him,  anything 
on  account  of  the  expenses  of  the  litigations,  nor  any 
compensation  for  his  services  therein,  and  that  he  should 
account  to  the  Coddingtons  for  certain  money  which  he 
paid  to  Wnght  on  account  of  bis  interest  in  the  copartner- 
ship funds  after  notice  given  to  him  by  the  Coddingtons  not 
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to  pay  any  of  the  partnership  money  to  Wright;  they  alleg- 
ing as  the  reason,  that  the  latter  had  received  all  that  he 
was  entitled  to  out  of  the  copartnership  funds.  They  also 
insist  that  Idell  ought  not  to  be  allowed  the  discount  paid 
by  him  in  converting  the  county  bonds  into  cash.  The 
proof  is  that  he  converted  the  bonds  into  cash  at  the  mar- 
ket rate,  and  he  swears  that  he  was  authorized  by  his 
copartners  to  do  so.  It  does  not  appear  that  there  was  any 
complaint  of  his  action.     It  seems  to  have  been  judicious. 

Litigation  to  obtain  the  money  due  from  the  city  was 
absolutely  necessary.  There  was  no  agreement  that  Idell 
should  bear  the  whole  of  that  part  of  the  expense  which 
was  fairly  chargeable  against  the  certiiicates  which  belonged 
to  him  and  Brokaw  &  Co.  His  copartners  should  bear  their 
fair  share  of  it.  He  undoubtedly  took  charge  of  their 
interest  and  his  own  in  the  litigations,  and  he  swears  that 
he  gave  much  time  to  it.  While  he  probably  rendered 
valuable  service  in  the  collection  of  the  money  due  to  his 
firm  from  the  city,  there  does  not  appear  to  have  been  any 
agreement  on  the  part  of  the  other  members  of  the  firm 
that  he  should  be  compensated  by  them  for  it.  He  was,  of 
course,  acting  in  his  own  interest,  as  well  as  theirs.  He  did 
not  seek  the  co-operation  of  any  of  them  with  him  in  the 
litigations,  although  he  at  one  time  requested  an  advance  of 
money  on  account  of  expenses,  which  he  obtained.  For 
aught  that  appears,  they  would  have  been  willing  to  take 
their  full  share  of  the  burden  of  the  litigations,  and  would 
have  given  their  time  and  attention  to  it,  if  necessary.  He 
never,  until  the  filing  of  his  answer  in  this  cause,  made  any 
claim  for  compensation,  though  he  on  several  occasions, 
sinc^the  money  from  the  city  came  to  his  hands,  declared 
his  readiness  to  settle  with  his  copartners.  Nor  did  he,  in 
his  statements  of  account,  at  any  time  claim  compensation. 
The  general  rule  is  that  a  partner  is  not  entitled,  unless 
under  some  special  agreement,  to  any  compensation,  com- 
mission or  reward  for  his  skill,  labor  or  services  while 
employed  in  the  partnership  business.     Story  on  Partnership^ 
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§§  181, 185 ;  Beatty  v.  Wray,  19  Pa.  St.  516;  Collyer  on  Part- 
nership 105.  There  was  not,  in  the  case  in  hand,  any  under- 
standing, on  the  part  of  any  of  the  other  members  of  the 
firm,  that  Idell  was  to  receive  compensation  for  his  services 
in  looking  after  the  suits.  Judging  from  his  conduct,  he  him- 
self had  no  such  understanding.  There  is  nothing  in  the 
circumstances  to  take  the  case  out  of  the  general  rule  on 
the  subject. 

The  legitimate  share  of  the  firm  in  the  expenses  of  the 
litigations  which  Idell  has  paid,  or  for  which  he  is  liable,  is 
properly  chargeable  against  the  fund.  Although  Augustus 
Coddington  testifies  that  he  never  understood  or  agreed 
that  Brokaw  &  Co.  would  pay  any  part  of  the  costs, 
expenses  or  fees  of  the  litigations,  but  always  understood 
that  Idell  was  to  pay  them,  Idell  swears  that  it  was  agreed 
that  the  firm  would  bear  its  proportion.  Nor  does  there 
appear  to  be  any  reason  for  the  supposition  to  which  Augus- 
tus Coddington  swears.  He  says  he  supposed  that  Idell 
would  himself  bear  the  expenses  of  the  litigations.  He 
admits  that  the  course  adopted  was  the  subject  of  conversa- 
tion between  him  and  Wright  and  Idell.  He  says  he  talked 
with  them,  at  some  of  the  interviews  spoken  of  by  Idell, 
about  the  bringing  of  the  suits,  and  that  it  was  before  the 
suits  were  instituted  that  those  conversations  took  place. 

Idell  swears  that  he  was  expressly  directed  to  represent 
the  firm  in  the  litigations,  and  that  it  was  agreed  between 
him  and  his  partners  and  the  other  persons  who  held  certifi- 
cates, that  the  firm  should  pay  its  due  proportion  of  the 
expenses. 

The  course  which  was  taken  for  the  collection  of  the 
claims  against  the  city,  seems  to  have  been  the  most  judi- 
cious and  economical  that  could  have  been  adopted.  No 
reason  is  given  or  appears  why  Idell  should  bear  the  whole 
burden  of  the  firm's  share  of  litigations  undertaken  and 
pursued  at  the  instance  of  his  copartners  as  well  as  himself, 
and  in  his  and  their  joint  interest,  and  absolutely  necessary 
to  the   salvation    of  that  interest.      The   business  of  the 
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oopartnership,  except  for  liquidation  and  settlement  between 
the  partners,  ended  with  the  furnishing  of  the  twenty-five 
men  for  Hoboken.  Thenceforward  there  remained  nothing 
to  be  done  but  to  collect  the  money  due  the  firm,  pay  its 
debts,  and  divide  its  remaining  assets  among  its  members. 

A  part  of  the  capital  contributed  by  the  Coddingtons 
remained  unpaid  to  them  up  to  the  time  when  the  money 
was  recovered  from  the  city  of  Hoboken.  It  is  admitted 
that  they  are  entitled  to  interest  upon  it.  The  recovery 
from  the  city  of  Hoboken  was,  of  course,  with  interest. 
Idell  and  the  Coddingtons  are  entitled  to  interest  on  any 
advances  made  by  them  respectively,  to  the  firm,  for  the 
purposes  of  the  suits. 

The  evidence  in  the  cause  is,  that  the  Coddingtons  gave 
notice  to  Idell  not  to  pay  Wright  any  more  of  the  partner- 
ship money,  and,  on  the  other  hand,  Wright  gave  to  Idell 
the  like  notice  as  to  them.  He  and  they  each  declared  that 
the  other  or  others  had  received  from  the  partnership  funds 
more  than  was  his  or  their  due,  and  that  there  was  nothing 
more  due  him  or  them.  According  to  the  testimony  of 
Ayres  and  Augustus  Coddington  as  to  the  time  when  the 
notice  was  given  by  them,  Idell  appears  to  have  paid  to 
Wright  $450  after  he  received  notice  not  to  pay  him  any 
more  money.  According  to  his  own  testimony,  he  paid 
only  $200  after  receiving  such  notice.  There  is  no  evidence 
that  Wright  had,  or  yet  has,  received  the  full  amount  of  his 
interest  in  the  concern.  He  denies  it  in  his  answer,  and 
there  is  no  proof  on  the  subject.  ISTor  does  it  appear  that 
there  is  any  lack  of  pecuniary  ability  to  account  on  the  part 
of  any  of  the  partners.  The  subject  of  the  payment  after 
notice  is  probably  of  no  importance  in  the  cause,  and  hence 
was  not  discussed  on  the  hearing. 

There  will  be  an  account. 
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William  W.  Conover 

V. 

Warren  Brown. 

A  defendant's  denial,  under  oath,  of  a  verbal  assumption  of  a  mort- 
gage at  the  tima  of  a  sale  of  lands,  corroborated  by  the  scrivener's 
evidence,  the  consideration  of  the  deed  and  the  absence  of  such 
assumption  therein,  is  not  overcome  by  the  evidence  of  two  witnesses 
as  to  his  admissions  subsequent  to  the  sale. 


Bill  to  compel  defendant  to  pay  the  deficiency  existing 
after  the  application  of  the  proceeds  of  the  sale  of  mort^ 
gaged  premises  under  foreclosure  to  the  amount  due  on  the 
mortgage.     On  final  hearing  on  pleadings  and  proofs. 

Mr\  B.  Allen,  Jr.,  for  complainant. 

3/r.  G.  C.  Beekman,  for  defendant. 

The  Chancellor. 

Daniel  Bray  and  Mary  J.,  his  wife,  on  the  16th  of  August, 
1873,  conveyed  to  the  defendant,  in  fee,  a  farm  in  the  county 
of  Monmouth,  for  the  consideration,  as  expressed  in  the 
deed,  of  $20,500,  subject  to  four  mortgages  thereon.  One 
of  those  mortgages,  the  last  in  date  and  registry,  is  now- 
held  by  the  complainant.  It  was  for  $5,214.57  and  interest, 
and  was  given  by  Daniel  Bray  to  Hannah  Bray,  his  mother, 
in  1872,  and  was  by  the  mortgagee  assigned  to  Mary  J.  Bray, 
wife  of  Daniel  Bray,  on  the  16th  of  June,  1873,  and  she 
assigned  it  to  the  complainant  by  three  several  assignments, 
each  for  part  of  its  amount,  dated  respectively  July  5th, 
August  23d  and  October  6th,  in  the  year  last  mentioned. 
The  property  was  sold,  under  a  decree  of  this  court  for 
foreclosure  and  sale,  on  the  10th  of  April,  1875.  The  pro- 
ceeds were  not  sutficient  to  satisfy  all  the  mortgages ;  but, 
after  applying  them  thereto,  there  remained  a  deficiency  due 


2  Stew.J  may  term,  1878.  511 


Conovei"  v.  Brown. 


the  complainant,  on  his  mortgage,  of  $2,443.95,  to  compel 
payment  whereof  this  suit  is  brought. 

The  complainant  rehes  upon  the  averment  (which  he 
insists  is  proved)  that  the  defendant,  on  the  conveyance  of 
the  mortgaged  premises  to  him,  agreed  with  Bray,  the 
grantor,  that  he  would  pay  and  discharge  the  mortgages 
which  were  then  on  the  premises,  among  which  was  the  one 
now  held  by  the  complainant.  The  amount  of  that  mort- 
gage was  then  much  larger  than  it  now  is,  but  was  reduced, 
in  pursuance  of  an  agreement  between  the  grantor  and 
grantee,  to  the  sum  of  $2,500.  He  also  insists  that  the 
amount  of  his  mortgage  was  computed  and  allowed  to  the 
defendant  as  so  much  of  the  consideration  of  the  convey- 
ance of  the  mortgaged  premises  to  him,  and  that  the  latter 
is  therefore  liable  to  pay  the  deficiency. 

The  proof  falls  short  of  establishing  either  of  these  alle- 
ijations.  The  transaction  by  which  the  defendant  obtained 
title  to  the  mortgaged  premises,  was  an  exchange  of  prop- 
erty between  him  and  Bray.  Wliile  the  complainant  him- 
self swears  that  the  defendant  on  several  occasions  admitted, 
in  conversation  with  him,  that  he  agreed,  on  the  conveyance 
of  the  mortgaged  premises  to  him,  to  pay  the  mortgages 
thereon,  the  defendant  expressly  and  exphcitly  denies  that 
he  made  that  or  any  like  or  equivalent  admission.  Bray, 
indeed,  also  swears  that  the  defendant  assumed  and  agreed 
to  pay  the  mortgages,  but  the  latter,  on  the  other  hand, 
quite  as  positively  denies  that  he  did  either  the  one  or  the 
other,  and  he  denies,  also,  that  the  mortgages  on  the  prop- 
erty were  allowed  as  part  of  the  consideration. 

Michael  Taylor  and  Ruliff  P.  Smock  testify  to  statements 
made  by  the  defendant  to  the  effect  that  he  "had  to  pay" 
the  mortgages,  but  the  circumstances  under  which  the  state- 
ments were  made  deprive  them  of  importance.  They  were 
made  in  connection  with  the  price  which  the  defendant 
asked  for  the  property,  the  price  which  he  must  get  in  order 
to  realize  anything  from  the  sale  above  the  mortgages.     It 
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was  natural  that,  in  that  connection,  he  should  say  that  he 
had  to  pay  the  mortgages. 

The  testimony  of  the  other  witnesses  called  by  the  com- 
plainant is  not  important,  and  it  may  here  be  remarked  that 
the  defendant,  in  his  testimony  in  the  foreclosure  suit,  which 
is  offered  by  the  complainant  as  evidence  in  this  action,  did 
not,  as  the  complainant  insists,  admit  that  he  assumed  the 
mortgages  on  the  property  or  any  of  them. 

The  scrivener,  Mr.  Morris,  who  drew  the  deed,  swears, 
positively  and  distinctly,  not  only  that  there  was  no  assump- 
tion of  the  mortgages,  but  that  the  defendant  absolutely 
refused  to  assume  them.  He  says  that  he  himself  asked 
Bray  what  consideration  should  be  put  in  the  deed,  and 
told  him  that,  as  the  deed  required  no  stamp,  it  would  make 
no  diifcrence  what  amount  of  consideration  was  expressed, 
and  that  Bray  replied  that  he  wanted  the  consideration  in 
the  deed  so  large  as  to  do  no  discredit  to  the  property.  In 
corroboration  of  this  witness  and  the  defendant  is  the 
important  testimony  of  the  deed  itself,  which,  acknowledg- 
ing the  receipt  of  the  consideration,  simply  conveys  the 
jjroperty  subject  to  the  mortgages,  and  contains  no  state- 
ment of  assumption  or  agreement  to  pay  them,  nor  does  it 
allege  that  the  amount  of  them,  or  of  any  of  them,  was 
computed  or  allowed  to  the  defendant  on  account  of  the 
purchase-money. 

The  proof  outside  of  the  deed  does  not  establish  the  alle- 
gation that  the  amount  of  the  mortgages  was  allowed  on 
account  of  the  purchase-money  of  the  property.  Bray  is 
the  only  witness  who  testifies  to  it.  And,  though  he  does 
testify  to  it,  he  says,  also,  that  the  "■  equity,"  as  he  terms  it, 
(the  estimated  excess  of  value  over  the  mortgages,)  in  the 
real  properties  which  were  exchanged  was  ascertained.  He 
also  said,  when  he  was  fi.rst  called  to  testify,  that  there  was 
no  agreement  between  him  and  the  defendant  that  he  (Bray) 
should  pay  the  encumbrances  on  the  property  conveyed  by 
the  defendant,  in  exchange,  to  him,  and  though  he  after- 
wards, indeed,  said  just  the  contrary,  that  it  was  understood 
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that  he  was  to  pay  those  encumbrances,  his  deed  is  not  pro- 
duced to  corroborate  this  latter  statement.  His  raemorj 
seems  not  to  be  reliable.  He  says  he  has  tried  to  forget  the 
incidents  of  the  transaction,  and  that  he  has  no  memoran- 
dum of  the  figures  then  made,  and  has  no  way  of  recalling 
the  transaction  to  his  mind,  or  of  refreshing  his  memory  in 
regard  to  them,  except  from  the  papers  and  exhibits  in  the 
cause.  The  defendant  swears  that  the  amount  of  the  con- 
sideration inserted  in  the  deed  was  iictitious,  and  not 
intended  to  express  the  actual  consideration.  In  this  he  is 
corroborated  by  the  scrivener,  Mr.  Morris,  whose  testimony 
on  the  subject  is  quoted  above. 

It  is  very  apparent,  from  the  testimony,  that  the  consider- 
ation in  the  deeds  was  evidence  only  of  the  conventional 
values  put  upon  the  properties  in  the  exchange,  for  the  pur- 
pose of  the  exchange,  and  was  not  understood  or  intended 
to  express  the  actual  consideration  of  the  respective  convey- 
ances. 

The  bill  will  be  dismissed,  with  costs. 


John  Brasted,  executor,  &c. 

V. 

George  M.  Sutton  and  wife,  and  others. 

A  grantee  executed,  at  the  same  time  and  place,  two  mortgages  on 
the  same  lands,  one  a  purchase-money  mortgage  to  his  grantor,  the 
other  a  mortgage  to  secure  a  bond  given  by  himself  and  three  sureties 
to  W.,  for  $2,000,  which  were  i^aid  at  the  same  time  to  the  grantor. — 
Held,  that  W.  could  not,  by  having  his  mortgage  registered  first, 
acquire  a  priority  over  the  purchase-money  mortgage ;  and  that  W.'s 
assignee  held  it  subject  to  the  same  equity. 


Bill  to   foreclose.      On   final   hearing   on  pleadings  and 
proofs. 
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Mr.  Charles  J.  Roe,  for  complainant. 
Mr.  Leiois  Cochran,  for  defendant  Mackerly. 

The  Chancellor. 

The  controversy  in  this  cause  is  as  to  the  priority  of  the 
complainant's  mortgage  over  that  of  the  defendant  Mack- 
erly. Both  bear  the  same  date,  March  30th,  1867,  and  were 
acknowledged  on  the  same  day,  but  the  latter  was  recorded 
before  the  former.  The  complainant's  mortgage  was  given 
to  his  testatrix  on  the  conveyance  of  the  mortgaged  prem- 
ises by  her  to  the  mortgagor,  George  M.  Sutton,  and  was 
given  to  secure  part  ($4, -379.75)  of  the  purchase-money 
($6,379.75)  of  the  property.  It  was,  in  fact,  given  to  secure 
all  of  the  purchase-money  except  that  part  of  it  ($2,000) 
which  Sutton  borrowed  from  Robert  P.  Washer,  on  the 
security  of  the  mortgage  now  held  by  Mackerly,  in  order 
to  pay  it  on  account  of  the  price  of  the  property.  The  com- 
plainant's mortgage  v. as  made  to  secure  Sutton's  bond; 
Washer's  to  secure  a  bond  made  by  Sutton  and  his  wife  and 
Jacob  Sutton  and  Mackerly.  In  1872  Washer  obtained  the 
money  for  his  bond  and  mortgage  from  Mackerly,  and  there- 
upon assigned  them  to  the  latter.  Mackerly  insists  that, 
his  mortgage  having  been  first  recorded,  is  entitled  to  pri- 
ority over  that  of  the  complainant.  The  latter,  on  the  other 
hand,  insists  that  his  mortgage  should  be  first  paid. 

It  appears  from  the  testimony  of  Mr.  Woodruff,  a  witness 
on  the  part  of  Mackerly,  that  the  bonds  and  mortgages  were 
all  drawn  at  the  same  time,  by  the  same  lawyer.  They 
appear  to  have  been  all  signed  at  the  same  time,  and  the 
mortgages  were  both  acknowledged  at  the  same  time.  It 
also  appears,  from  the  testimony  of  Mr.  Woodrufif,  that  the 
money  borrowed  from  Washer  was  borrowed  by  Sutton  in 
order  to  pay  it  on  account  of  the  price  of  the  mortgaged 
premises.  Mackerly  was  surety  for  Sutton  in  the  bond  to 
AVasher.     Washer  required,  as  a  condition  of  lending  the 
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money  to  Sutton,  that  Sutton's  wife  and  father  and  father- 
in-law  (Mackerly)  should  join  in  the  bond  as  sureties. 

^lackerly   must    have    known,   when    the    mortgage    to 
Washer  was  given,  not  only  that  the  complainant's  mort- 
gage had  been  given,  but  also  that  it  was  given  for  part  of 
the  purchase-money  of  the  property,  and  he  is  bound  by  the 
equity  which  recognizes  and  protects  the  lien  of  the  vendor 
for  unpaid  purchase-money.     It  is  true,  Woodruff  says  that 
Sutton  agreed  to  give  Washer  a  first  mortgage  for  the  secu- 
rity of  the  $2,000,  but  it  is  very  evident,  from  the  testimony, 
that  the  latter  understood  that  his  mortgage  was  subsequent 
to  that  of  the  complainant.     He  must  have  known  it;  for 
he  knew  the  object  of  Sutton  in  obtaining  the  loan  which 
he  made,  and  he  knew,  according  to  Woodruff's  testimony, 
that  the  rest  of  the  purchase-money  was  to  be  secured  by 
Sutton's  mortgage  to  the  grantor.      He  appears  to  have 
given  that  as  his  reason  for  requiring  sureties  on  the  bond 
which  he  took.     Sutton's  promise,  to  which  Woodruff  testi- 
fies, would  not  affect  the  priority  of  lien  of  the  complain- 
ant's mortgage.     It  is  not  alleged   that  the  complainant's 
testatrix  entered  into  any  such  agreement. 

Again,  Mackerly  paid  off  the  debt  for  which  he  was 
surety,  and  therefore  the  assignment  from  Washer  to  him 
was  a  nullity.  Bigelow  v.  Cassedy,  11  C.  K  Gr.  3b7,  560,  561. 
In  equity,  however,  he  would  be  entitled  to  subrogation 
to  the  rights  of  Washer,  the  creditor,  in  the  mortgage  secu- 
rity which  the  latter  held  and  which  he  took  at  the^tirae 
when  the  suretyship  began;  but  the  mortgage  security 
would  be  subject  to  the  same  equities  in  his  hands  as  it  was 
in  the  hands  of  the  creditor.  He  is  not  entitled  to  any  bet- 
ter position  than  that  which  AVasher  held. 

The  complainant's  mortgage  is  entitled  to  priority  over 
that  of  Mackerly. 
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Godfrey  N.  Zingsem 

V. 

Thomas  A.  Kidd  and  others. 


An  omission  of  part  of  the  premises  from  the  description  in  a 
sheriff's  deed  on  the  foreclosure  of  a  mortgage  covering  the  entire 
premises,  was  corrected.  It  was  shown  in  the  case  that  all  of  the  par- 
ties interested  were  represented  at  the  sale,  and  that  they,  as  well  as 
the  vendee,  understood  that  the  entire  premises  were  being  sold  ;  that 
a  full  consideration  was  paid  ;  that  the  defendant's  mortgage,  a  subse- 
quent encumbrance,  was  satisfied  ;  and  that  the  vendee  had,  ever  since 
the  sale,  been  in  quiet  possession  of  the  whole  tract,  and  had  expended 
large  sums  of  money  in  jDcrmanent  improvements  thereon. 


On  final  hearing  on  pleadings  and  proofs. 
3Ir.  J.  D.  Bedle,  for  complainant. 
31r.  W.  P.  Wilson,  for  Squier. 
Mr.  a  H.  Voorhis,  for  Kidd. 

The  Chancellor. 

The  bill  in  this  cause  is  tiled  by  Godfrey  N.  Zingsem 
against  Thomas  A,  Kidd,  William  S.  Squier  and  William 
Williams,  under  the  act  "  to  compel  the  determination  of 
claims  to  real  estate  in  certain  cases,  and  to  quiet  the  title  to 
the  same."  (P.  L.  1870,  p.  40.)  The  complainant,  on  the 
15th  of  March,  1873,  purchased  the  premises  mentioned  in 
the  bill  of  complaint,  at  a  sale  by  the  sheriff  of  the  county 
of  Bergen,  under  a  writ  of  fieri  facias  for  the  sale  of  mort- 
gaged premises  issued  out  of  this  court.  The  price  at 
which  he  so  purchased  them  was  $60,000,  which  was 
duly  paid,  and  the  sheriff  delivered  to  him  his  deed  for 
the  property.  Subsequently,  and  in  the  year  1875,  the  com- 
plainant  ascertained    that   some   question   might   arise   in 


2  Stew.]  xMAY  TERM,  1878.  517 


Zingsem  v.  Kidd. 


regard  to  his  title  to  the  premises  by  reason  of  an  imper- 
fection or  error  in  the  description  of  the  land  in  the  sheriff's 
deed.  On  the  9th  of  September,  1876,  he  filed  his  bill  in 
this  cause  for  relief  in  the  premises.  The  defendant,  Kidd, 
was  the  owner  of  the  equity  of  redemption  in  the  prem- 
ises at  the  time  of  the  commencement  of  the  proceedings 
for  foreclosure  under  which  the  execution  above  men- 
tioned was  issued.  Squier  had  an  interest  in  the  premises, 
under  an  agreement  between  Kidd  and  others  in  respect  to 
the  property.  Williams  is  made  a  party  to  this  suit  by 
reason  of  proceedings  in  attachment  against  Kidd,  issued 
in  the  year  1874. 

The  bill  prays  that  all  doubt  and  dispute  concerning  the 
land  and  premises,  and  the  complainant's  title  thereto,  may 
be  cleared  up  aod  settled,  and  that  the  defendants  may  be 
decreed  to  have  no  estate  or  interest,  lien  or  encumbrance, 
in  or  upon  the  property. 

Kidd  and  Squier  have  each  answered ;  Williams  has  not. 
The  alleo:ed  imperfection  in  the  complainant's  title  arises 
from  a  claim  that  the  sheriff's  deed  did  not  convey  to  him 
the  entire  mortgaged  premises,  but  only  a  part  thereof. 
Those  premises  consisted  of  two  lots  of  land  in  Hackensack, 
respectively  spoken  of  in  the  proceedings  as  the  Westervelt 
tract  and  the  Voorhis  tract,  each  containing  about  fifty 
acres,  and  both  unimproved  at  the  time  of  the  sale.  The 
defendants  Kidd  and  Squier  allege,  by  their  answers,  that  the 
Westervelt  tract  alone  was  sold  and  conveyed  by  the  sheriff 
to  the  complainant. 

It  appears  that,  on  the  3d  of  August,  1867,  Zingsem  was 
the  owner  of  the  two  tracts.  They  were  then  subject  to  a 
mortgage  of  $27,800  of  that  date,  given  by  him  to  Kidd. 
On  that  day  he  conveyed  the  premises  to  Kidd,  subject  to  a 
mortgage  which  the  latter  held  thereon,  for  the  considera- 
tion expressed  in  the  deed  of  $32,000.  The  land  was 
described  in  the  deed  in  two  parcels,  one  as  all  that  certain 
lot,  tract  or  parcel  of  land  and  premises  situate,  lying  and 
being  in  the  township  of  New  Barbadoes,  in  the  county  of 
Bergen,  in  this  state,  at  a   place  called    Cherry  Hill,  the 
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courses,  distances  and  boundaries  being  given,  and  it  being 
declared  to  be  all  that  portion  of  tbo  property  conveyed  by 
Thomas  Voorbis  and  wife  to  Zingsem,  by  deed  of  Novem- 
ber 1st,  1860,  which  lies  westerly  of  the  centre  of  the  old 
public  road  leading  from  Hackensack  to  New  Bridge,  and 
comprising,  also,  a  small  portion  of  the  property  late  of 
Peter  I.  Voorhis,  which  lies  southerly  of  the  centre  line  of 
Catalpa  avenue,  excepting  certain  lots  therein  mentioned ; 
the  other  tract  was  described  as  all  that  certain  lot  or  tract 
of  land  in  the  said  township  which  was  conveyed  to  Zing- 
sem by  Margaret  Westervelt  and  Mary  Vreeland  by  deed  of 
even  date  with  the  deed  from  Zingsem  to  Kidd,  and 
bounded  northerly  by  Spring  Valley  avenue. 

Kidd  and  his  wife  gave  to  Zingsem,  to  secure  the  pur- 
chase-money, a  mortgage  upon  the  premises,  in  which  the 
property  is  described  as  follows  : 

"The  first  tract  being  the  same  which  was  conveyed  to  the  said 
Godfrey  N.  Zingsem  by  Margaret  Westervelt  and  Mary  Vreeland,  by 
their  deed  bearing  even  date  with  these  presents,  and  which  said  deed 
is  recorded  in  the  office  of  the  clerk  of  Bergen  county,  in  book  of 

deeds  for  said  county,  on  page  ,  and,  for  a  more  particular  descrip- 
tion of  said  property,  reference  being  had  to  said  deed  or  the  record 
thereof  will  more  fully  appear ;  this  first  tract,  with  the  other,  being 
the  same  tracts  which  were  conveyed  to  the  said  Thomas  A.  Kidd  by 
the  said  party  of  the  second  part,  by  deed  bearing  even  date  with 
these  presents,  and  which  said  deed  is  recorded  in  the  office  of  the 
clerk   of   Bergen  county,  in  book  of  deeds   for  said  county,  on 

pages  ,  excepting  from  the  effect  of   this  mortgage  as  therein 

excepted.  For  a  more  particular  description  of  said  property  and  the 
exceptions  therein,  reference  being  had  to  said  deed  or  the  record 
thereof  will  more  fully  appear.  The  lands  hereby  conveyed  are  the 
same  which  were  conveyed  to  said  Thomas  A.  Kidd  by  said  Godfrey 
N.  Zingsem  and  wife  by  deed  of  even  date  herewith." 

On  the  2d  day  of  May,  1870,  Kidd  and  his  wife  gave  to 
Zingsem  another  mortgage,  on  a  part  of  the  same  property, 
to  secure  the  payment  of  $5,375.  On  the  15th  day  of 
April,  1871,  Zingsem  filed  his  bill  in  this  court  to  foreclose 
his  mortgages.     Kidd  and  his  wife  ''she  is  now  dead),  John 
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J.  Van  Buskirk,  John  H.  Edson,  Charles  A.  "Winiield, 
Francis  Hernsley  and  William  S.  Squier  were  made  parties 
defendant  to  the  suit ;  Kidd,  in  respect  to  his  mortgage,  sub- 
ject to  which  the  property  was  conveyed  to  him,  as  before 
mentioned,  and  his  ownership  of  the  premises  under  the 
deed  to  him  from  Zingsem ;  the  other  defendants  in  respect 
to  their  interest  in  the  premises  under  the  agreement  made 
by  Kidd. 

In  the  bill,  the  premises  are  described  by  the  same  gen- 
eral description  as  is  contained  in  the  mortgage,  the  descrip- 
tion concluding  with  the  following  additional  statement: 
"Which  lands  are  described  in  said  deed  as  follows:  all 
that  certain  tract  or  parcel  of  land  and  premises,  &c.," 
describing  the  Westervelt  property  according  to  the  descrip- 
tion thereof  contained  in  the  deed  from  Margaret  West- 
ervelt and  Marv  Vreeland  to  Zingsem. 

There  was  no  particular  description  of  the  Voorhis  tract. 
The  Jieri  facias  follows  the  description  in  the  bill,  but  makes 
further  exception  of  certain  lots,  some  in  one  tract  and  some 
in  the  other,  which  had  been  sold  subsequently  to  the  mak- 
ing of  the  mortgage  to  Zingsem,  and  were  not,  when  the 
bill  was  filed,  subject  thereto.  Kidd  and  Squier,  by  their 
answers,  substantially  claim,  as  before  stated,  that,  by  the 
sheriff's  deed,  no  title  to  the  Voorhis  lot  passed  to  Zingsem, 
and  they  also  claim  that  the  money  raised  by  the  sale 
($60,000)  being  sufficient  in  amount  to  cover  all  the  encum- 
brances on  the  property,  the  mortgages  are  satisfied,  and 
that  the  complainant  is,  therefore,  entitled  to  no  relief. 

The  grounds  on  which  the  complainant  asks  the  equitable 
interference  of  this  court  are,  that  the  mortgage  covered  all 
the  land  for  which  he  bid,  and  which  he  supposed  he  pur- 
chased at  the  sheriff's  sale ;  that  the  price  he  paid  was  the 
full  value  of  the  whole  mortgaged  premises  ;  that  Kidd  has 
had  full  payment  of  the  amount  due  on  his  mortgage  out  of 
the  purchase-money  paid  by  the  complainant ;  that  the  par. 
ties  interested  in  the  property  were  either  present  or  repre- 
sented at  the  sale,  and  all  understood  that  the  entire  mort- 
gaged premises  were  ofibred  for  sale  by  the  sheriff  and  sold 
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by  him,  under  the  execution,  and  that  the  complainant  bid 
for  the  whole  property;  that  they  all  understood  that  the 
property  which  was  sold  by  the  sheriff  was  the  entire  mort- 
gaged premises,  and  that  they  have,  ever  since,  acquiesced 
in  the  complainant's  assumption  that  he  had  purchased  the 
whole  property ;  and  that  he  has  had  possession  of  the 
entire  premises  ever  since  the  sale,  and  has  made  improve- 
ments thereon,  in  buildings  and  otherwise,  to  the  amount  of 
about  1100,000. 

The  general  description  of  the  property  in  the  bill  for 
foreclosure  covers  the  whole  mortgaged  premises ;  it  is  the 
particular  description  alone  which  tends  to  mislead.  That 
was  inserted  in  aid  of  the  general  description,  and  was  not 
intended  to  limit  it.  There  is  enough  in  the  whole  descrip- 
tion, taken  altogether,  to  show  that  the  intention  was  to 
foreclose  all  the  premises  covered  by  the  mortgage.  There 
is  no  language  indicating  an  intention,  by  the  insertion  of 
the  particular  description  or  otherwise,  to  limit  the  proceed- 
ings only  to  the  Westervelt  tract.  There  is  a  complete 
general  description  of  the  property,  followed  by  an  incom- 
plete particular  one.  The  specific  exceptions  which  are 
made  in  the  fieri  facias,  and  which  are  not  contained  in  the 
bill  of  complaint,  are  of  the  premises  which  were  sold  after 
the  making  of  the  mortgage  to  Zingsem,  and  which,  when 
the  fieri  facias  was  issued,  were  not  subject  thereto,  and 
which  ought,  therefore,  to  have  been  excepted  from  the  sale. 
All  parties  understood  that  the  entire  mortgaged  premises 
were  sold  under  fieri  facias  excepting  those  lots.  Neither 
Kidd  nor  Squier,  in  the  answers  filed  by  them,  deny  that 
they  understood,  or  that  the  complainant  understood,  that 
he  was  purchasing  the  entire  premises  covered  by  his  mort- 
gage. What  the  understanding  of  Kidd  was  on  the  subject, 
is  clearly  shown  by  an  agreement  made  on  the  1st  day  of 
June,  1872,  (the  bill  to  foreclose  was  filed  the  15th  day  of 
April,  1871,)  between  Menck,  Kidd  and  Zingsem,  by  which 
it  was  recited  that  Zingsem  had  loaned  to  Kidd  $9,000  on 
his  promissory  note,  secured  by  assignment  to  Menck,  in 
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trust  of  the  mortgage  from  Zingsem  to  Kidd,  and  of  a  cer- 
tain interest  in  a  decree  of  foreclosure  (of  that  mortgage) 
dated  December  30th,  1871,  in  the  suit  of  Godfrey  IST.  Zing- 
sem against  Thomas  Kidd  and  wife  and  others,  in  the  court 
of  chancery  of  New  Jersey ;  and  that  Menck  held  the  mort- 
gage and  decree  so  assigned  in  trust  for  the  benefit  of  Kidd, 
after  the  payment  of  the  note  to  Zingsem,  and  that  it  was 
anticipated  that,  under  and  by  virtue  of  a  decree  (the  same 
before-mentioned)  in  the  foreclosure  and  other  proceedings 
in  this  court,  the  lands  described  in  that  mortgage  would  be 
sold  to  pay  the  mortgage,  and  the  subsequent  one  held  by 
Zingsem ;  and  it  was  thereupon  agreed  between  the  parties 
that,  in  case  sale  should  be  made  under  the  decree,  or  any 
sale  should  be  had  of  the  property  or  any  part  thereof,  and 
Zingsem  should  become  the  purchaser,  and  it  should 
become  necessary  for  him  to  pay  to  Menck  or  Kidd  the  bal- 
ance due  on  the  mortgage,  or  found  due  to  Kidd  under  the 
decree,  then  Zingsem  might  give  to  Kidd  a  bond  and  mort- 
gage on  the  land  for  the  amount  remaining  due  to  the  latter, 
for  one  year,  instead  of  paying  the  money  in  cash. 

It  appears  that,  after  the  sale  by  the  sheriff  and  the  deliv- 
ery of  the  deed  to  Zingsem,  and  on  the  same  day  on  which 
the  sheriff's  deed  bears  date,  a  settlement  was  made  between 
the  parties  to  that  agreement  of  all  the  money  which  was 
coming  to  Kidd,  or  to  Menck  as  assignee,  under  the  decree. 
It  also  appears,  by  the  testimony  of  Mr.  Squier,  that  he  under- 
stood from  Zingsem's  solicitor,  after  the  sale,  that  lie 
(Squier)  and  those  who  were  interested  with  him,  might 
take  the  property  at  any  time  within  thirty  days  thereafter, 
by  paying  the  amount  at  which  it  had  been  struck  off  to 
Zingsem  ($60,000),  and  he  claims  to  have  been  disappointed 
when  he  found,  as  he  alleges  he  did,  afterwards,  that  that 
proposition  was  not  open  to  him.  It  is  true,  both  Zingsem 
an^jl  his  solicitor  deny  that  any  such  proposition  was  ever 
made.  JSTevertheless,  Mr.  Squier's  testimony  on  that  score 
is  evidence  that  he  supposed  that  all  the  property  described 
in  and  covered  by  Zingsem's  mortgage,  as  well  the  Voorhis 
34 
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as  the  Westervelt  tract,  had  been  sold  to  Zingsem  by  the 
sherift'  under  the  fieri  facias.  Kidd  is  silent  in  his  answer 
on  this  subject,  and  offers  no  testimony,  not  even  his  own, 
in  the  cause.  The  evidence  is  clear  that  all  the  parties 
interested  in  the  property  acquiesced  in  Zingsem's  posses- 
sion of  the  whole  premises.  It  appears,  clearly,  that  within 
the  two  years  next  succeeding  the  sherift"'s  sale,  he  built 
expensive  houses,  six  in  number,  upon  the  property,  and 
made  large  expenditures  in  otherwise  improving  it;  and  it 
does  not  appear  that  either  Squier  (who  had  acquired  the 
mterest  of  all  those  who  were  interested  in  the  agreement 
with  Kidd)  or  Kidd  ever  gave  him  any  intimation  even  of 
their  claim  that  his  title  to  the  property  was  imperfect. 
They  permitted  him  to  spend  $100,000,  as  he  alleges,  in  the 
improvements  upon  the  property,  and  to  possess  it  undis- 
turbed up  to  the  time  of  filing  the  bill.  Even  in  their 
answer,  they  set  up  no  title,  except  such  as  may  have 
accrued  to  them  as  the  consequence  of  the  mistake  in  the 
foreclosure  proceedings. 

There  can  be  no  doubt  about  the  power  of  the  court  to 
correct  the  error  or  imperfection  of  which  the  complainant 
complains,  and  in  respect  to  which  he  prays  relief  As  was 
said  in  Loss  v.  Obry,  7  C.  E.  Gr.  52,  54  :  "  To  correct  deeds 
for  fraud  or  mistake  in  them,  is  one  of  the  ancient  and  well- 
established  heads  of  equity  jurisdiction,  and  it  is  the  duty 
of  the  court,  where  such  fraud  or  mistake  is  clearly  proved, 
to  correct  it  by  any  means  in  its  power  to  effect  the  amend- 
ment and  the  object  of  it.  Mistakes  are  corrected,  even 
where  they  occur  in  the  records  of  proceedings  of  courts 
and  exist  in  the  records  themselves.  Such  mistakes  will  be 
corrected  by  restraining  the  parties  who  might  take  advan- 
tage of  them  from  doing  so,  or  by  compelling  them  to  exe- 
cute proper  papers  for  the  purpose  of  such  correction." 

No  rights  of  third  parties  have  intervened  in  this  cas%to 
prevent  the  court  from  granting  the  relief.  The  attachment 
creditor,  Williams,  has  not  answered.  His  attachment 
against  Kidd  was  not  issued  until  1874,  after  the  delivery  of 
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the  sheriff's  deed  to  Zingsem.  He  sets  up  no  claim  in  oppo- 
sition to  the  granting  of  the  relief,  nor  could  he  do  so  effect- 
ually. This  proceeding  is  substantially  between  the  parties 
to  the  foreclosure  suit,  and,  as  between  the  complainant  and 
them,  the  right  of  the  former  to  relief  is  beyond  dispute.  ISTor 
can  the  equity  claimed  by  Kidd  and  Squier  in  their  answers, 
in  reference  to  the  mortgage  of  $5,375,  in  anywise  affect 
the  result.  They  insist  that  nothing,  or,  if  anything,  no 
more  than  $500,  was  due  on  that  mortgage.  But  all  ques- 
tions in  regard  to  the  validity  of  that  mortgage  and  the 
amount  due  upon  it,  are  concluded  by  the  decree  in  the  fore- 
closure suit ;  and,  in  this  suit,  to  clear  the  title,  the  consid- 
erations presented  by  Kidd  and  Squier  in  their  answers  on 
this  score  have  no  place. 

The  counsel  of  Mr.  Kidd  insisted,  on  the  hearing,  that  the 
complainant  cannot  have  legal  title  to  the  premises,  because 
it  appears  from  the  recitals  in  the  sheriff''s  deed  that  the 
sheriff  advertised  the  property  to  be  sold,  under  the  fieri 
facias,  on  the  15th  of  February,  1873,  and  it  appears  that 
*^hat  writ  was  issued  on  the  18th  of  December,  1872,  and 
•vhere  could  not,  therefore,  have  been  such  advertisement  of 
the  sale  as  required  by  law.  The  property  was  not,  in  fact, 
iold,  under  the  w^-it,  until  the  15th  of  March,  1873.  No 
.inswer  in  the  cause  sets  up  the  objection  under  considera- 
tion to  the  complainant's  title ;  nor  was  any  proof  adduced 
on  the  subject.  The  objection  cannot  now  be  entertained. 
Mead  v.  Coombs,  11  C.  K  Gr.  173.  ]S"either  Kidd  nor  Squier 
claimed  title  on  that  ground  in  their  answers.  They  were 
bound  to  set  it  up  in  their  answers  if  they  intended  to  rely 
on  it  (P.  L.  1870,  p.  20).  Moreover,  the  affidavit  provided 
for  by  statute  was  appended  to  the  deed,  and  the  deed  was 
duly  approved  by  a  master  in  chancery,  who  ordered  that  it 
be  recorded.  It  therefore,  according  to  the  statute,  is  evi- 
dence of  a  good  and  valid  sale  and  conveyance  of  the  prop- 
erty, as  if  the  sale  had  been  reported  to  and  approved  by 
the  court.  Rev.  p.  1045,  §  13.  Nor  has  the  complainant 
been  guilty  of  laches.     It  appears,  from  his  testimony,  that 
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it  was  ill  the  year  1875  when  he  first  discovered,  through  an 
effort  to  borrow  money  by  mortgage  upon  the  property,  the 
alleged  imperfection  in  the  description  of  the  property  in  the 
sheriff''s  deed.  He  appears  to  have  consulted  counsel  on  the 
subject  without  delay.  He  was  advised  by  them  that  there 
was  no  reason  for  apprehension  as  to  the  validity  of  his  title, 
and  but  little,  if  any,  occasion  for  recourse  to  proceedings  in 
this  court  in  reference  thereto.  Under  the  advice  of  counsel, 
he  filed  his  bill  in  this  cause  on  the  9th  of  September,  1876. 
Nor  is  it  any  ground  of  imputing  negligence  to  him,  that 
lie  failed  to  discover,  before  or  at  the  time  of  the  sale,  the 
error  or  imperfection  in  the  description  of  the  land  in  the 
execution  and  advertisement  of  the  sale.  Though  the 
description  of  the  property,  as  contained  in  both,  was  read 
in  the  sheriff's  oflice  before  the  sale,  it  appears,  clearly,  that 
he  did  not  discover  that  there  was  any  mistake  or  liability 
to  question  therein,  and  that  circumstance  constitutes  nc 
reason  for  withholding  from  him  the  relief  which  he  seeks. 
Waldron  v.  Letson,  2  McCart.  126.  He  is  entitled  to  the  aid 
of  this  court  to  remove  the  cloud  from  his  title.  He  pur- 
chased the  property  bona  fide.,  at  a  fair  sale,  under  proceed- 
ings deliberately  conducted,  paying  full  value  for  it.  He 
has  expended  a  very  large  sum  of  his  own  money  in  improv- 
ing the  property  since  the  sale,  and  he  has  been  in  open 
and  undisturbed  possession  of  the  property  ever  since  then, 
claiming  to  be  the  owner  thereof  under  that  sale.  His 
title  to  the  whole  of  the  mortgaged  premises,  except  the  lots 
which  were  specially  excepted  in  the  fieri  facias,  which  are 
the  following  lots  on  the  Cherry  Hill  map  :  lots  numbered  8 
to  14,  both  inclusive,  in  block  3 ;  lots  12,  13  and  15,  in 
block  7;  lots  9  to  13,  both  inclusive,  in  block  8;  lots  num- 
bered 1  to  4,  both  inclusive,  on  block  22,  and  lots  numbered 
1  to  9,  both  inclusive,  and  lot  number  12,  in  block  23,  will 
be  declared  to  be  valid  against  the  defendants  in  this  suit, 
and  it  will  be  decreed  that  none  of  them  have  any  title  to 
or  estate  therein.  The  complainant  is  entitled  to  costs  as 
against  Kidd  and  Squier. 
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John  Maxwell 

V. 

Cornelius  Hannon  and  others. 

On  the  ground  of  fraud,  the  complainant  replevied  certain  goods  on 
which  a  sheriff  had  levied  by  virtue  of  a  judgment  and  execution 
obtained  by  one  of  the  defendants,  a  father,  against  another,  his  son. 
On  the  trial  the  complainant  could  not  prove  the  fraud,  and  judgment 
was  entered  against  him  and  his  sureties  on  the  replevin  bond.  The 
complainant  afterwards  discovered  other  evidence  of  the  fraud,  and  in 
trover  for  the  same  goods,  recovered  a  judgment.  The  son  has 
absconded.-He^i,  that  equity  will  relieve  the  complainant  by  cancel- 
ling the  judgment  in  replevin  against  him. 

Bill  for  relief.     On  bill  and  general  demurrer. 

Mr.  F.  W.  Leonard,  for  the  demurrer. 

3Ir.  F.  Frelinghuysen,  for  complainant. 

'  The  Chancellor. 

The  bill  is  filed  for  relief  against  a  judgment  at  law 
recovered  against  the  complainant  and  his  sureties,  upon  a 
replevin  bond.  The  complainant,  who  is  not  a  resident  of 
this  state,  had  no  notice  of  the  suit  in  which  the  judgment 
was  recovered.  The  sureties,  who  are  residents  of  this 
state,  were  served  with  process  therein.  The  plaintiff  in 
that 'suit  (the  sheriff"  of  the  county  of  Essex)  was  about 
causing  to  be  executed  therein  a  writ  of  inquiry  to  assess 
damag'es,  when  the  complainant  first  learned  of  the  exist- 
ence of  the  suit.  He  thereupon  applied  to  this  court  for  an 
injunction  (which  was  granted)  to  restrain  the  sheriff  from 
further  proceeding  in  the  action. 

The  goods  which  were  replevied  in  the  suit  in  which  the 
bond  was  given,  were,  at  the  time  of  the  replevin,  in  the 
fiherift*'s  hands,  under  a  levy  which  he  had  made  on  them 
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under  an  execution  issued  on  a  judgment  in  favor  of  the 
defendant  Cornelius  Hannon,  and  against  the  defendant 
Cornelius  Hannon,  Jr.,  his  son.  The  sheriff  had  levied  on 
the  goods  as  the  property  of  Cornelius  Hannon,  Jr.  The 
latter  had  bought  them  from  the  complainant,  but  had  not 
paid  for  them.  It  appears  from  the  statements  of  the  bill 
that  the  Hannons  had  been,  before  the  purchase  of  the 
goods  from  the  complainant,  partners  in  business,  as  dealers 
in  coal  and  stone,  under  the  firm  of  C.  Hannon  &  Son ;  that 
the  partnership  was,  on  or  about  the  15th  of  December, 
1875,  dissolved  by  mutual  consent,  the  son  succeeding  the 
father  in  the  business,  and  agreeing  to  pay  him,  for  his 
interest  in  the  assets  above  the  debts,  the  sum  of  $11,750, 
for  which  he  then  gave  him  his  promissory  note ;  that  the 
complainant  subsequently  sold  to  Cornelius  Hannon,  Jr., 
goods  (stone)  at  the  following  times,  to  the  following 
amounts:  September  19th,  1876,  |1, 344.93 ;  September 
27th,  $544.06;  on  the  14th  of  October  in  that  year,  $787.76; 
on  the  17th  of  the  last-mentioned  month,  $1,439.60 ;  in  all, 
$4,116.35 — all  bought  on  credit,  and  for  which  the  pur- 
chaser paid  nothing;  that  on  the  14th  of  October,  1876,  on 
which  day  the  son  bought  a  bill  of  stone  from  the  com- 
plainant to  the  amount  of  $787.76,  the  father  began  a  suit 
against  the  son  on  the  note  of  $11,750,  and  recovered  judg- 
ment on  it  for  the  sum  of  $12,225.53,  besides  costs,  and,  on 
the  18th  of  November  following,  execution  thereon  was 
delivered  to  the  sheriff,  who,  under  it,  levied  on  the  goods 
bought  by  the  son  from  the  complainant,  with  all  the  rest  of 
the  son's  stock  in  trade ;  and  that,  on  the  14th  of  October, 
1875,  the  son  executed  a  chattel  mortgage  to  the  father,  to 
secure  the  payment  of  $3,000  on  demand,  on  all  the  son's 
property  except  the  stock  in  trade  on  hand,  by  virtue  of 
which  the  father  disposed  of  all  the  mortgaged  property. 
It  further  appears  by  the  bill,  that  the  son  was  an  unmar- 
ried man  and  lived  with  his  father. 

The  complainant,  expecting  to  be  able  to  prove  that  his 
goods  had  been  obtained  from  him  through  a  conspiracy  on 
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the  part  of  the  Hannons  fraudulently  to  obtain  them  from 
him  in  order  that  they  might  be  taken  under  the  execution 
for  the  purpose  ol^cheating  him  out  of  his  property,  and 
that  the  judgment  and  execution  were  mere  fraudulent 
devices  to  that  end,  replevied  the  goods  accordingly.  The 
replevin  suit  was  tried,  and  resulted  in  a  verdict  and  judg- 
ment against  the  complainant.  The  goods  had  been  deliv- 
ered to  the  complainant  under  the  writ,  and  were  not 
retaken  on  bond  by  the  sheriff,  and  they  have  not  been 
returned  by  the  complainant. 

Soon  after  bringing  the  replevin  suit,  the  complainant 
brought  an  action  of  trover  for  the  same  goods,  against  the 
son,  based  on  the  same  allegation  of  fraud  on  which  the 
replevin  suit  was  brought.  In  the  suit  in  trover,  the  com- 
plainant was  successful,  but  the  defendant  therein,  immedi- 
ately after  the  verdict,  left  this  state  and  the  country,  or 
secreted  himself,  and  the  complainant  has  not  been  able  to 
obtain  satisfaction  of  his  judgment,  or  to  realize  anything 
thereon.  In  the  trover  suit  he  proved  the  alleged  fraud. 
The  Hannons  were  both  sworn  in  the  replevin  suit,  and 
testified  to  the  bona  fides  of  the  transactions  in  question,  and 
the  existence  of  the  debts  for  which  the  note  and  chattel 
mortgage  were  respectively  given.  In  the  trover  suit  the 
complainant  was,  according  to  the  bill,  able  to  show  the 
falsity  of  their  testimony  given  on  the  trial  in  the  replevin 
suit.  It  appears,  therefore,  that  one  of  the  alleged  conspir- 
ators will,  unless  relief  be  granted  in  this  court,  be  enabled, 
by  means  of  the  suit  on  the  replevin  bond,  to  reap  the  fruits 
of  the  fraud,  and  the  complainant,  althougii  he  has,  in  the 
trover  suit,  which  was,  as  before  stated,  brought  in  refer- 
ence to  the  same  goods  and  on  the  same  grounds  as  the 
replevin  suit,  demonstrated  the  fraud  and  has  a  judgment 
against  the  son  therein,  will  have  no  advantage  from  his 
success. 

"  It  appears,  by  the  statements  of  the  bill,  that,  at  the  trial 
in  the  replevin  suit,  the  Hannons  testified  to  the  correctness 
of  the  schedule  which  was  annexed  to  the  articles  of  disso- 


528  CASES  m  CHANCERY.  [29  Eq. 

Maxwell  v.  Hannon. 

lution  of  the  firm  of  C.  Hannou  &  Son,  and  of  the  amount 
of  debts  and  value  of  assets  of  that  firm  at  the  time  of  dis- 
solution, therein  stated,  by  which  they  jDijcoved  that  the  note 
for  $11,750  before  mentioned,  given  by  the  son  to  the 
father,  on  the  dissolution,  for  the  interest  of  the  former  in 
the  concern,  and  on  wliich  the  former  recovered  the  before- 
mentioned  judgment  against  the  latter,  was  given  for  a  full 
and  honest  consideration.  It  also  appears  by  the  bill,  that 
the  complainant  was  unable  to  show  the  falsity  of  that  testi- 
mony until  the  time  of  the  trial  of  the  trover  suit,  when  he 
was  able  to  prove,  and  did  prove,  that  the  testimony  was 
untrue,  and  that  the  note  was  without  consideration,  and 
that  the  statement  of  amounts  and  values  of  assets  in  the 
schedule  was  a  grossly  exaggerated  statement,  evidently 
made  for  the  purpose  of  furnishing  an  apparent  foundation 
for  the  claim  of  the  father  upon  the  son  to  the  amount  of 
the  note. 

The  bill  further  states  that,  on  the  trial  in  the  replevin 
suit,  the  son  testified  that  the  cause  of  his  embarrassment 
was  loss  to  the  amount  of  $7,000,  sustained  by  him  by  cer- 
tain endorsements  and  loans  to  a  person  whom  he  desig- 
nated. The  complainant,  according  to  the  bill,  was  unable 
to  disprove  this  until  the  time  of  the  trial  in  the  trover  suit, 
when  he  was  able  to  prove,  and  did  prove,  that  the  amount 
of  that  loss  did  not  exceed  $1,300. 

If  the  judgment  in  replevin  in  favor  of  the  father  was 
obtained  by  the  false  swearing  of  himself  and  his  son  in 
pursuance  of  a  conspiracy  between  them  to  cheat  the  com- 
plainant, and  the  latter  was  unable,  at  the  time  of  the  trial 
or  afterwards  until  it  was  too  late  to  avail  himself  of  the 
proof  at  law,  to  obtain  evidence  to  overthrow  their  testi- 
mony, and  he  has  since  obtained  such  evidence,  he  ought  to 
have  the  advantage  of  it  here.  And  he  should  have  it  the 
more  especially  because,  in  the  subsequent  suit  between 
him  and  the  son,  in  reference  to  precisely  the  same  subject 
matter,  he  was,  by  means  of  that  new  proof,  enabled  to 
meet  and  overthrow  their  testimony,  and  obtain  a  verdict 
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and  judgment  in  his  favor.  One  of  the  most  important 
uses  of  this  court  is  to  reach  and  foil  combinations  and  con- 
federacies to  defraud. 

The  demurrer  will  be  overruled,  with  costs. 


Israel  Poulson  and  wife 

V. 

George  S.  Johnson  and  others. 

1.  A  testator  gave  to  his  widow  the  use  of  a  part  of  his  homestead, 
for  life.  He  also  gave  legacies  to  his  two  sons,  George  and  Gardner,  in 
trust  for  his  three  daughters  for  life,  with  remainder  to  their  respective 
children.  He  then  gave  all  the  rest  of  his  property,  including  the  home- 
stead farm,  to  George  and  Gardner,  subject  to  certain  payments  there- 
inafter mentioned,  which  embraced  an  annuity  to  his  widow  and  a 
legacy  to  another  son,  EVms.—Held,  that  the  legacies  to  the  daughters 
were  charges  on  the  lands,  notwithstanding  the  fact  that  an  interest 
in  lands  was  given  to  the  widow  in  the  will  before  the  term  "rest" 
was  used,  and  notwithstanding  the  express  charge  in  the  gift  of  the 
residue  of  a  subsequent  legacy  thereon. 

2.  George  had  given  two  notes,  one  jointly  with  his  sister,  who  is 
insolvent,  and  the  other  with  his  father  as  surety  ;  his  father  paid  the 
latter.  George  and  Gardner  being  the  executors,  the  latter  prayed 
allowance  for  both  notes,  the  first,  on  the  ground  that  the  sister  was 
insolvent  and  of  his  inability  to  sue  George,  his  co-executor;  the 
second,  on  the  ground  that  it  had  been  omitted  from  the  inventory  by 
the  appraisers.— SeW,  that  George  must  account  for  both  notes,  and, 
the  proceeding  being  analagous  to  a  suit  for  their  recovery,  in  a  repre- 
sentative capacity  George  was  an  incompetent  witness,  and  could  not 
prove  that  the  statute  of  limitations  had  run  against  such  notes. 


Bill    for    relief.      On    final    hearing    on    pleadings    and 
proofs. 
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Mr.  G.  A.  Allen  and  Mr.  J.  Wilson^  for  complainants. 

Mr.  A.  G.  Bichei/,  for  Gardner  B.  Johnson. 

Mr.  J.  T.  Bird,  and  Mr.  Geo.  Sergeant  of  Philadelphia, 
for  Geo.  S.  Johnson. 

The  Chancellor. 

William  Johnson,  late  of  Hunterdon  county,  deceased, 
by  his  will  dated  March  6th,  1858,  after  directing  that  his 
debts  and  funeral  expenses  be  paid,  gave  to  his  wife  all 
his  household  furniture  and  certain  other  specified  articles 
of  personal  property,  together  with  the  use  of  so  much  of 
the  house  in  which  he  at  the  time  of  making  his  will  resided, 
as  she  might  desire,  and  certain  privileges  upon  the  home- 
stead farm  on  which  that  house  was.  He  then  gave  to  his 
two  sons,  George  and  Gardner,  and  the  survivor  of  them, 
their  heirs,  executors,  administrators  or  assigns,  the  sum  of 
$2,000  in  trust,  to  invest  it  and  keep  it  invested  and  pay  the 
income  to  his  daughter  Urania,  to  her  separate  use ;  the 
principal  to  go,  at  her  death,  to  her  children.  He  then 
made  like  provision  for  his  daughters  Anna  and  Harriet 
(the  latter  is  one  of  the  complainants  in  this  suit)  and  their 
children.  He  then  gave  to  his  two  sons,  George  and  Gard- 
ner, "  all  the  rest  and  residue  "  of  his  property,  including 
his  homestead  farm  and  all  the  farming  implements,  machin- 
ery, hay,  grain,  grass,  &c.,  cut  or  to  be  cut,  which  should  be 
on  the  farm  at  the  time  of  his  death,  "  subject,  nevertheless, 
to  certain  payments  to  be  made  by  them"  thereinafter  "men- 
tioned." He  then  srave  to  them  a  wood-lot,  and  then  g-ave 
to  his  son  Elias  the  sum  of  $3,500,  to  be  paid  to  him  by 
them ;  and  added  that,  if  Elias  should  be  indebted  to  him, 
at  his  death,  on  promissory  notes  or  otherwise,  for  money 
lent  by  him  to  Elias,  it  was  his  will  that  such  indebtedness 
be  considered  as  so  much  paid  on  the  legacy  of  $3,500,  and 
that  his  sons  George  and  Gardner  should  only  be  required 
to  pay  to  Elias  the  balance.     He  then  declared  it  to  be  his 
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will  that  George  and  Gardner  should  pay  to  his  wife,  if  she 
Bhould  survive  him,  the  yearly  sum  of  $180  for  her  life. 
He  then  gave  to  his  wife  a  wood-lot.  He  appointed  George 
and  Gardner  his  executors.  The  date  of  his  death  does  not 
appear. 

The  will  was  proved  in  September,  1869,  and  letters  testa- 
mentary thereon  were  then  issued  to  both  executors.  They 
together  filed  an  inventory  of  the  personal  property,  but 
only  one  of  theai,  Gardner,  has  accounted.  His  account 
was  filed  in  the  orphans  court  of  Hunterdon  county,  and 
passed  in  March,  1872.  It  showed  a  balance  in  his  hands 
of  $1,140.70.  He  prayed  and  obtained  allowance  for  the 
amount  of  a  note  of  $218.65,  made  by  his  sister  Urania  and 
his  brother  George,  his  co-executor,  which  was  inventoried, 
but  which,  he  says,  he  was  not  able  to  collect  because  he 
was  not  authorized  to  sue  his  co-executor. 

It  appears  that,  among  the  testator's  papers,  there  was 
found  a  note  made  by  George  for  $150,  dated  May  1st,  1861, 
payable  to  Catharine  Woolverton  or  order,  with  interest 
from  date.  Receipts  are  endorsed  thereon  and  signed  by  the 
payee,  acknowledging  payment  of  the  interest  up  to  May 
1st,  1866.  The  note  appears  to  have  been  endorsed  by  the 
testator  as  surety  for  George,  and  it  was  paid  by  the  former. 
It  w^as  given  to  secure  the  repayment  of  money  borrowed 
by  George  from  the  payee,  for  his  own  use. 

In  1871  the  homestead  farm  was  sold  by  the  devisees  to 
one,  John  Hoffman,  with  consent  of  the  complainant  Mrs. 
Poulson,  and  her  sister  Urania.  They  gave  their  consent 
in  consideration  of  an  agreement  in  writing,  made  between 
them  and  George' and  Gardner,  the  devisees,  by  which  the 
rights  of  the  daughters  of  the  testator  and  their  children, 
under  the  will,  in  the  trust  funds  above  mentioned,  were 
secured,  in  case  it  should  be  determined  by  this  court  that 
the  legacies  to  the  daughters  were  a  charge  on  the  farm. 
It  is  and  then  was  alleged  that  the  balance  of  personal  prop- 
erty is  and  was  insufficient  to  pay  those  legacies.  They 
were  in  all  $6,000,  while  the  balance  shown  bv  the  account 
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of  Gardner  was  only  $1,140.71.  George  denied  that  the 
legacies  were  a  charge  on  the  farm. 

The  hill  prays  that  the  will  may  be  established  and  the 
trusts  executed  under  the  direction  of  this  court;  that  the 
rights  of  the  complainant  Mrs.  Poulson  may  be  declared 
and  secured,  that  an  account  may  be  taken  of  what  is  due 
to  her  for  interest,  under  the  trust  in  her  favor,  and  that 
George  and  Gardner  may  be  decreed  to  pay  the  interest  to 
her,  &c. 

George  and  Gardner  have  answered  separately.  The 
former  denies  his  liability  on  the  notes  above  mentioned, 
made  by  him.  He  alleges  that  he  signed  the  note  made  by 
him  and  his  sister  Urania,  at  the  request  of  his  father,  and 
on  the  distinct  assurance  of  the  latter  that  he  should  never 
be  required  to  pay  it,  but  that  his  father  would  look  to  his 
sister  alone  for  payment  thereof.  He  sets  up  the  statute  of 
limitations  against  it,  also.  He  alleges  that  the  amount  of 
the  note  given  to  Catharine  Woolverton,  was  included  in 
the  amount  of  a  note  for  $250,  given  by  him  to  the  testator, 
on  the  6th  of  February,  1869,  which  was  paid  by  him,  and 
he  says  that  Gardner  well  knew  the  fact,  and  that,  therefore, 
the  Woolverton  note  was  not  put  in  the  inventory  and  was 
not  appraised.  He  insists  that  the  legacies  given  by  the 
will  to  his  sisters,  were  not  a  charge  on  the  homestead  farm. 
Gardner,  by  his  answer,  admits  that  they  were  a  charge 
upon  it. 

The  only  questions  discussed  or  presented  for  considera- 
tion on  the  hearing,  were  the  question  whether  the  legacies 
were  a  charge  on  the  farm,  and  the  question  as  to  the  liability 
of  George  upon  the  notes  above  mentioned. 

By  the  will,  the  testator,  after  directing  payment  of  his 
debts  and  funeral  expenses,  and  making  certain  provision 
for  his  wife,  gives  to  his  sons  George  and  Gardner,  in  trust 
for  his  daughters  and  their  children,  legacies  to  the  amount 
of  $6,000,  and  then  gives,  devises  and  bequeaths  to  George 
and  Gardner,  all  the  rest  and  residue  of  his  property,  includ- 
ing the  farm  and  farming  implements,  &c.,  subject,  neverthe- 
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less,  to  certain  payments  thereinafter  mentioned  to  be  made 
by  them.  Those  payments  were  whatever  might  be  due  to 
his  son  Elias  on  the  legacy  of  $3,500,  and  the  annuity  to  the 
testator's  wife.  Where  legacies  are  given  generally,  and  the 
residue  of  the  real  and  personal  estate  is  given  in  a  mass, 
the  legacies  are  a  charge  on  the  residuary  real  estate  as  well 
as  the  personal  estate.  Cor  wine  v.  Ccmmne,  9  C.  E.  Gr.  579; 
and  it  is  immaterial  whether  interests  in  land  have  already 
been  given  by  the  will  or  not.  Bench  v.  Biles,  4  Madd.  187; 
Hawkins  on  Wills  295 ;  Theobald  on  Wills  475.  l^ov  will  the 
fact  that  the  residue  is  itself  expressly  charged  with  the 
payment  of  legacies  subsequently  given,  prevent  the  applica- 
tion of  the  rule.  Such  express  charge  is  merely  an  addi- 
tional charge.  The  legacies  to  the  daughters  (the  widow  is 
dead)  are  chargeable  upon  the  proceeds  of  the  sale  of  the 
farm  reserved  by  the  mortgages  to  answer  the  charge,  if 
established,  to  the  extent  necessary  to  make  up,  with  the 
personal  estate  in  the  hands  of  the  executors  applicable  to 
the  purpose,  the  amount  of  the  legacies  to  the  daughters 
and  their  children,  and  the  interest  due  thereon.  The  rights 
of  the  assignee  of  one  of  the  mortgages  are,  of  course,  to  be 
recognized  and  respected.  The  executors  are  liable  for  any 
deficiency  which  may  exist  after  application  of  the  mortgage 
and  the  personal  estate  to  the  payment  of  the  legacies  and 
interest. 

George  is  liable  to  account  in  this  court  for  the  amount  of 
the  two  notes  above  mentioned,  with  the  interest  thereon. 
He  has  never  accounted  for  either  of  them.  His  co-executor 
and  himself  were  not  charged  with  the  Woolverton  note  in 
the  inventory,  and  for  the  amount  of  the  other  the  former 
prayed  allowance  in  his  account  in  the  orphans  court,  on 
the  ground  that  his  sister  Urania,  one  of  the  makers  of  it, 
was  without  property,  and  he  was  unable  to  bring  suit 
against  the  other  maker  because  he  was  his  co-executor. 

George,  in  his  answer,  says,  as  before  stated,  that  the 
amount  of  the  Woolverton  note  was  included  in  a  note 
which  was  given  by  him  to  his  father,  for  $250,  and  that  the 


534  CASES  m  CHANCERY.  [29  Eq. 


Poulson  V.  Johnson. 


latter  note  having  been  paid  by  him,  and  his  co-executor 
being'  aware  of  the  fact,  the  former  note  was  not  inventoried 
or  appraised.  He  is  not  only  not  supported  by  the  evidence 
of  his  co-executor,  but  is  contradicted  by  him  and  Ely 
Kitchin,  who  was  one  of  the  appraisers. 

Gardner  swears  that  the  note  of  $250  was  given  for  the 
amount  of  a  certain  tax  and  costs,  which  were  paid  for 
George  by  his  father,  and  that  the  Woolverton  note  was  not 
mentioned  at  the  time  when  the  note  for  $250  was  given ; 
that  the  Woolverton  note  was  never  paid  by  George  to  his 
father,  to  his  knowledge,  in  any  way;  that  he  produced  the 
Woolverton  note  to  the  appraisers,  and  requested  them  to 
appraise  it,  and  that  they  did  not  appraise  it  because  Mr. 
Kitchin  objected  on  the  ground  that  it  was  the  joint  note  of 
the  testator  and  George.  He  adds  that  George  did  not  then 
make  any  claim  or  say  that  he  had  paid  the  note. 

Mr.  Kitchin  testifies  that  the  reason  why  he  did  not 
appraise  the  note  was,  that  it  was  a  joint  note,  and  he  could 
not  ascertain  who  had  paid  it,  whether  George  or  his  father. 
He  says  the  note  was  found  among  the  testator's  papers,  and 
that  he  does  not  think  that  George  said  anything  whatever 
about  it.  Again,  the  fact  that  the  note  was  given  for 
George's  debt,  was  found  among  the  papers  of  the  testator, 
and  was,  as  is  admitted  by  George,  paid  by  his  father,  under 
the  circumstances,  establishes  the  claim  against  him.  He 
himself  testifies  that  the  testator  paid  oif  the  note  in  1867 
or  1868.  The  other  note  appears  to  have  been  given  by 
him  and  his  sister  Urania,  on  the  1st  of  May,  1862,  and 
three  years'  interest  on  it  was  paid,  according  to  the 
endorsement  upon  it,  on  the  18th  of  December,  1866.  He 
cannot  avail  himself  of  the  statute  of  limitations.  His  tes- 
timony in  reference  to  it  will  be  held  to  be  incompetent.  He 
and  his  co-executor  were  called  to  account  for  his  non-pay- 
ment of  this  note.  Had  the  suit  been  brought  against  him 
by  his  co-executor,  there  could  be  no  question  as  to  his 
incompetency  to  testify  in  support  of  his  defence  to  it.  The 
complainants,  constrained,  by  the  inaction  of  his  co-execu- 
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tor  and  the  refusal  of  George  to  pay  the  note,  to  bring  this 
suit  to  coerce  George  to  pay  it,  are  to  be  regarded  as  suing 
in  a  representative  capacity.  But,  further,  his  testimony  is 
in  conflict  with  his  answer.  In  the  latter,  he  says  that  he, 
some  time  prior  to  the  making  of  the  note,  had,  at  the 
earnest  request  of  his  father,  accepted  the  conveyance  of  a 
house  and  lot  in  Pennsylv^ania,  from  the  husband  of  his  sis- 
ter Urania  and  her,  upon  certain  trusts  expressed  in  the 
deed,  which  was  dated,  he  says,  the  25th  of  April,  1852 ; 
that  he  was  unwilling  to  accept  the  conveyance,  and  only 
did  so  because  of  the  urgent  request  of  his  father,  who  said 
that  he  was  old,  and  desired  to  escape  the  labor  and  trouble 
incident  to  the  trust,  and  that  George  would,  therefore,  do 
him  a  great  favor  by  accepting  it.  He  further  says,  that  the 
note  was  given  by  Urania  for  money  lent  to  her  by  her  father, 
and  that  the  latter  requested  him  to  sign  it  because  he  held  the 
title  to  the  house  and  lot  as  trustee,  and  he  adds  that  the 
testator  distinctly  assured  him  that  he  should  never  be 
required  to  pay  the  note.  In  his  testimony,  he  says  that  his 
father  knew  nothing  about  the  conveyance  of  the  lot  to  him 
when  it  was  made;  that  it  was  made  at  Doylestown,  in 
Pennsylvania;  that  his  sister's  husband  was  then  "shut  up" 
there,  and  put  the  property  out  of  his  hands  for  the  benefit 
of  his  children.  Again,  he  expressly  says  that  his  father 
did  not  know  anything  about  the  matter  until  after  he  had 
accepted  the  deed  and  had  come  home.  This  testimony  is 
in  flat  contradiction  of  the  statement  in  his  answer  (which 
is  sworn  to  by  him)  on  the  subject.  .  He  will  be  required  to 
account  for  and  pay  over  the  amount  of  both  notes,  with 
the  interest  thereon. 

A  trustee  will  be  appointed  to  receive  and  hold,  on  the 
trusts  declared  in  the  will,  for  the  testator's  daughters  and 
their  children,  the  mortgages  before  referred  to,  (subject  to 
the  rights,  if  any,  of  the  assignee  of  one  of  them  in  that 
mortgage),  and  the  money  to  be  paid  by  George  for  the  two 
notes  and  interest  thereon,  and  the  balance  of  the  personal 
estate  in  the  hands  of  Gardner,  towards  making  up  the 
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amount  of  the  legacies  and  the  interest  due  thereon,  and 
George  and  Gardner  will  be  decreed  to  pay  the  balance 
which  will  remain,  with  costs  of  this  suit.  As  between 
George  and  his  sister  Urania,  he  will  be  allowed  the  amount 
of  the  note  given  by  him,  as  her  surety,  with  her. 


Philip  Haston  and  others 

V. 

Michael  Castner  and  others. 


1.  A  creditor's  bill  to  set  aside  fraudulent  conveyances  may  be  filed 
by  the  creditors  of  a  deceased  debtor,  who  have  exhausted  their  rem- 
edy at  law  against  his  estate,  although  they  have  not  obtained  judg- 
ments on  their  several  claims. 

2.  Conveyances  by  a  solvent  father  to  his  two  sons,  in  consideration 
of  services  rendered  by  them  for  many  years,  made  openly,  the  deeds 
being  recorded  soon  afterwards,  and  the  sons  remaining  in  continuous 
possession  thereafter,  are  good  against  creditors. 


Creditors'  bill.  On  final  hearing  on  pleadings  and  proofs. 
Mr.  John  T.  Bird  and  Mr.  G.  A.  Allen,  for  complainants. 
3Ir.  0.  Jejfery  and  Mr.  J.  G.  Shipman,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  several  simple  contract  creditors 
of  Moore  Castner,  deceased,  late  of  the  county  of  Hunter- 
don, against  his  sons  Michael  and  Nathan,  for  the  purpose 
of  charging  two  farms  in  that  county,  which  he  conveyed 
to  Michael  and  Nathan  respectively,  in  1865,  by  deeds 
dated  on  the  1st  day  of  May  in  that  year,  though  they  were 
not  recorded  until  the  16th  of  Ma}^,  in  the  year  1867,  with 
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80  much  of  the  debts  of  those  creditors  as  have  not  been 
paid  of  the  estate  of  Moore  Castner  of  which  he  died  seized 
and  possessed.  His  estate  has,  it  is  alleged,  been  settled  up, 
and  it  paid  about  fifty  per  cent,  only  of  his  indebtedness, 
leaving  out  of  the  account  $1,057  of  the  proceeds  of  the 
sale  of  his  real  estate  invested  for  the  benefit  of  his  widow 
to  secure  to  her  an  equivalent  for  her  dower  in  that  prop- 
erty ;  which  sum,  at  her  death,  will  be  distributed  among 
the  creditors. 

The  ground  on  which  the  complainants  seek  to  charge  the 
property  conveyed  to  Michael  and  Nathan  with  the  indebt- 
edness of  their  father  is,  that  the  conveyances  of  the  farms 
were  made  and  intended  to  be  in  fraud  of  the  creditors  of 
Moore  Castner. 

The  defendants  insist  that  the  complainants,  being  merely 
simple  contract  creditors,  without  judgment,  have  no  stand- 
ing in  this  court  which  will  enable  them  to  maintain  this 
suit.  The  case,  however,  is  exceptional.  This  court  should 
not  refuse  its  aid  to  the  creditors  of  a  deceased  debtor  to 
reach  the  property  which  he  may  have  fraudulently  endeav- 
ored to  place  beyond  their  reach,  and  which  appears  to  be 
necessary  for  the  satisfaction  of  their  just  claims  against 
him,  merely  because  they  have  not,  in  his  life-time,  estab- 
lished their  debts  by  obtaining  judgment  thereon  against 
him.  If  they  have  exhausted  their  remedy  at  law  against 
the  estate  of  which  he  died  seized  and  possessed,  this  court 
should  be  open  to  them  to  enable  them  to  reach,  if  neces- 
sary for  the  satisfaction  of  their  debts,  any  property  which, 
in  fraud  of  their  rights,  he  may  have  placed  in  the  hands  of 
others.  Loomis  v.  Tift,  16  Barb.  511 ;  Phelps  v.  Clapjp,  50 
Barb.  430 ;  Richards  v.  Smallwood,  1  Jac.  552. 

In  the  case  in  hand,  the  creditors  of  Moore  Castner,  whose 
debts  existed  at  the  time  when  the  deeds  to  Michael  and 
jSTathan  were  put  upon  record,  continued  to  give  credit  to 
him  up  to  the  time  of  his  death,  which  took  place  on  the 
10th  of  August,  1872,  a  period  of  more  than  five  years. 
During  almost  all  that  time  he  was  a  man  of  business,  act- 
35 
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ively  engaged  as  such  in  the  same  neighborhood  in  which 
he  lived  when  he  made  the  conveyances,  which  is  the  same 
locality  in  which  the  farms  are  situated.  They  had  con- 
structive notice,  at  least,  from  the  records,  of  the  existence 
of  the  conveyances.  Michael  and  Nathan,  from  the  time 
when  the  conveyances  were  made  in  1865,  claimed  to  be  the 
owners  of  the  property,  and  dealt  with  it  accordingly. 
Each  of  them  was  in  the  actual  possession  of  the  property 
conveyed  to  him.  Those  creditors  continued  to  give  credit 
to  Moore  Castner,  notwithstanding  the  fact  that  he  had  con- 
veyed the  farms  to  Michael  and  ISTathan.  If  the  convey- 
ances were  not  fraudulent,  they  should  be  held  to  have 
acquiesced  in  them. 

That  the  conveyances  were  not  fraudulent  abundantly 
appears.  If  it  be  conceded  that  they  were  wholly  volun- 
tary, as  they  appear  not  to  have  been  in  fact,  they  were 
made  openly,  and  not  only  with  no  attempt  whatever 
at  concealment,  but  with  no  occasion  for  concealment. 
Moore  Castner  deliberately  and  openly  employed  a  sur- 
veyor of  the  neighborhood  to  survey  the  farms,  expressly 
with  a  view  to  making  the  conveyances  in  question. 
The  surveys  were  made  accordingly,  in  November,  1864, 
and  the  surveyor,  who  was  a  scrivener  also,  was  employed 
by  him  to  draw  the  deeds.  They  were  not  executed  until 
the  1st  of  May  following.  The  surveyor  swears  that 
Moore  Castner  told  him  that  he  intended  to  give  the  prop- 
erty to  Michael  and  Nathan,  and  he  says  that  he  told  him 
to  draw  the  deeds  accordingly.  Moore  Castner's  daughter, 
Lydia  Pidgeon,  testifies  that  on  one  occasion  her  father,  who 
then  had  the  deeds  in  his  hands  (they  appear  not  to  have 
been  then  delivered),  said  to  her,  speaking  of  his  property 
and  referring  to  the  deeds,  that  they  were- for  the  boys; 
that  the  boys  had  worked  very  hard,  Michael  especially; 
that  he  was  going  to  repay  them,  and  that  there  was  enough 
left  for  the  rest  of  his  children,  for  he  paid  taxes  upon 
$11,000.  William  Cravatt  testifies  that  Moore  Castner  said 
in  his  presence  and  hearing  that  he  was  going  to  give  the 
boys  deeds  for  the  farms,  and  he  says  Castner  afterwards 
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told  him  he  had  done  so.  Thomas  Banghart  testifies  that 
he  heard  Moore  Castner  say  that  Michael  had  been  a  very 
good  boy  for  him,  and  that  he  intended  that  he  should  have 
the  farm  on  which  he  lived,  and  he  adds  that  he  said,  further, 
that  he  had  given  the  farm  to  Michael.  Daniel  S.  Castner 
testifies  that  Moore  Castner  told  him,  that  "he  intended  that 
Michael  should  have  the  farm  (the  one  which  he  conveyed 
to  Michael),  for  he  had  given  or  was  going  to  give  him  a 
note  for  the  amount  of  |1,000  or  $1,500,  for  his  hard  labor, 
and  he  did  not  intend  that  Michael  should  be  cheated  out 
of  his  hard  labor  after  he  was  gone,  and  he  would,  he 
thought,  soon  exchange,  take  up  the  notes  or  note,  and 
intended  to  change  for  the  farm,  so  that  after  he  was  gone 
Michael  should  not  be  bothered,  for  he  thought  he  had 
earned  it,  or  ought  to  have  it."  Thomas  Anderson  swears 
that  Moore  Castner  told  him  that  he  was  going  to  deed  the 
farm  where  Michael  lives  (the  one  which  his  father  con- 
veyed to  him)  to  Michael,  for  $500;  that  Michael  had 
always  been  with  him  and  stuck  to  him,  and  he  was  going 
to  sell  him  the  farm  low  on  that  account.  He  says  that 
Moore  Castner  also  said  that  he  was  going  to  give  his  son 
Nathan  a  deed  for  the  other  farm,  the  farm  adjoining;  and 
that  he  had  always  intended  to  give  the  third  farm  to  his 
eon  Benjamin,  but  that  he  had  made  a  disturbance  and  left 
him,  and  that  he  should  not  give  him  anything. 

It  is  very  manifest,  from  this  testimony,  that  Moore  Cast- 
ner made  no  attempt  to  conceal  the  fact  that  he  had  con- 
veyed, or  intended  to  convey,  the  farms  to  Michael  and 
Nathan.  Nor  was  there  any  occasion  for  concealment.  His 
debts,  at  the  time  when  the  deeds  were  executed,  did  not 
exceed  $2,500,  and  when  the  deeds  were  recorded,  they  did 
not  exceed  $5,500,  and  he  had  a  mortgage  which  he  had 
received  from  George  Banghart,  on  account  of  the  purchase- 
money  of  the  third  farm  above  mentioned,  of  $3,000 ;  also 
a  mortgage  given  to  him  by  Henry  Major,  of  $1,600;  a 
mortgage  of  about  $2,000  given  to  him  by  Jacob  Bryan ;  a 
mortgage  given  to  him  by  Martin  Lunger  for  $816 ;  a  mort- 
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gage  of  one  Swick;  a  mortgage  of  $300  given  to  him  by 
Henry  Teats,  and  two  notes  on  which  Major  was  security  for 
|200 — all  of  which  were  good  and  collectible.  He  had^ 
besides,  real  estate  worth  more  than  $3,000,  and  a  stock  of 
goods  in  his  store  worth  $1,000,  besides  other  valuable 
property. 

It  appears,  that  so  far  from  being  insolvent,  he  had  credit 
with  which  to  aid  others  as  their  surety.  Neither  he  nor 
those  who  did  business  with  him  regarded  his  pecuniary 
condition  as  even  doubtful.  He  had,  in  fact,  more  than 
twice  as  much  available  property  as  would  pay  his  debts. 
It  appears,  also,  that  in  the  year  1866,  he  was  assessed  for 
property  of  the  value  of  $8,000  or  $9,000.  He  seems  to 
have  had  good  bonds  and  mortgages,  and  notes  enough  to 
pay  all  his  debts,  both  when  the  deeds  were  made  and  when 
they  were  recorded. 

If  he  was  entirely  solvent  when  he  made  the  conveyances 
to  Michael  and  Nathan ;  if  he  had  available  assets  sufficient 
to  answer  all  his  pecuniary  obligations  over  and  above  the 
property  conveyed  to  them,  the  conveyances  are  valid 
against  then  existing  creditors,  even  though  the  convey- 
ances were  wholly  voluntary.  I,  therefore,  do  not  deem  it 
necessary  to  enter  at  length  into  the  consideration  of  the 
question  as  to  whether  the  conveyances  were  without  other 
consideration  than  natural  affection.  It  appears  that  the 
grantor  gave  to  Michael  his  note  for  $1,000,  dated  April  1st, 
1859,  "for,"  according  to  the  declaration  of  the  note  itself, 
"  value  received  of  him  for  labor  done  since  he  was  twenty- 
one."  At  the  date  of  that  note  Michael  was  about  thirty 
years  old.  The  note  appears  to  have  represented  about  nine 
years'  labor  by  Michael,  for  his  father,  after  he  attained  his 
majority.  He  swears,  too,  that  it  was  agreed  between  him 
and  his  father,  that  he  should  cancel  the  note  for  $1,000, 
and  pay  the  latter  $500,  the  consideration  expressed  in 
the  deed  to  him,  and  that  he  in  fact  paid  it  accord  ingly. 
Nathan,  too,  swears  that  he  agreed  to  pay  his  father  the  con- 
sideration ($500)  mentioned  in  his  deed,  and  that  he  paid  $400 
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of  the  amount,  and  his  father  released  him  from  the  pay- 
ment of  the  balance  in  consideration  of  two  years'  labor 
performed  by  him  for  the  latter.  The  statement  in  the 
answer,  that  part  of  the  consideration  of  the  conveyance  to 
Nathan  was  a  note  of  $700,  seems  to  have  been  a  mistake. 
It  does  not  appear  to  have  been  an  intentional  misstatement 
on  the  part  of  the  defendants. 

The  bill  alleges  that  Moore  Castner,  and  his  sons  Michael 
and  Nathan,  fraudulently,  and  to  defeat  the  creditors  of  the 
father,  shortly  before  his  death  cancelled  valid  claims  in  his 
favor  against  the  two  sons.  The  evidence  does  not  sustain 
the  claim.  It  appears  that  for  a  considerable  time  before 
his  death,  it  was  understood  between  Moore  Castner  and 
Michael  and  Nathan,  that  their  respective  demands  against 
him  should  be  regarded  as  satisfied  by  his  demands  against 
them  respectively.  There  appears  to  have  been  a  fair  settle- 
ment and  understanding  between  the  parties  accordingly, 
and  Moore  Castner  made  an  entry  in  his  book  of  accounts, 
under  date  of  January  22d,  1872,  and  another  under  date 
of  July  16th,  1872,  declaring  the  settlement  and  discharge 
of  all  demands  on  his  part  against  Michael  and  Nathan. 
There  is  no  evidence  of  fraud  in  the  transaction.  The  first 
entrj'  is  dated  ten  days  before  the  date  of  Moore  Castner's 
will,  and  the  settlement  of  the  accounts  between  him  and 
Michael  and  Nathan  probably  arose  from  his  desire  to  extin- 
guish thereby  all  demands  on  their  part  against  his  estate. 

The  bill  will  be  dismissed,  with  costs. 


Mary  E.  Pullen 

V. 

David  S.  Pullen. 


1.  Held,  in  this  case,  that  the  petitioner  should  have  made  the  affi 
davit  of  the  defendant's  non-residence.  One  taken  by  her  brother-in- 
law,  held  not  sufficient. 
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2.  To  authorize  a  divorce,  more  than  the  unsupported  testimony  of 
the  petitioner  is  necessary  to  prove  the  desertion. 

3.  The  master  should  comply  with  the  159th  rule. 


Petition  for  divorce. 

Mr.  D.  C.  Allinson,  for  petitioner. 

The  Chancellor. 

The  petitioner  seeks  a  divorce  from  the  bond  of  marriage, 
on  the  ground  of  desertion.  There  is  no  satisfactory  proof 
that  she  was  an  inhabitant  or  resident  of  this  state  at  the 
time  of  the  alleged  desertion ;  nor  that  she  was  a  resident 
of  this  state  at  the  time  when  the  bill  was  filed.  When  her 
husband  left  her,  as  she  says,  she  resided  in  Washington, 
D.  C.  Her  own  account  of  her  residence  is,  that  after  he  left 
her  at  that  place,  she  came  on,  bringing  her  child  with  her, 
to  her  friends  in  Trenton  and  in  Bucks  county,  in  Pennsyl- 
vania, near  Trenton,  where  she  has  remained  ever  since,  ' 
"making  her  home"  principally  in  Trenton,  and  occasion- 
ally, for  short  periods,  at  other  places.  She  speaks  of  her 
residence  as  having  been  in  or  near  Trenton. 

Again,  the  defendant  was  not  served  with  process.  The 
petitioner's  brother-in-law  makes  the  affidavit  of  non-resi- 
dence. Her  solicitor  swears  that  he  has  not  been  able  to  ascer- 
tain the  defendant's  place  of  residence  or  post-office  address. 
The  petitioner,  however,  says  nothing  on  the  subject. 

The  publication  of  the  notice  to  appear,  plead,  answer  or 
demur,  is  liable  to  criticism. 

The  proof  of  desertion  depends  entirely  on  the  peti- 
tioner's own  testimony.  She  says  her  husband  "deserted" 
her;  that  she  did  not  know  he  was  going  away;  that  he 
gave  her  no  previous  intimation  of  his  intention  to  leave 
her,  and  that  she  has  never  from  that  time  heard  from  him, 
directly  or  indirectly.  What  the  circumstances  of  the 
alleged  desertion  were,  she  does  not  state  further.  A  divorce 
a  vinculo  will  not  be  granted  on  the  testimony  of  the  com- 
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plainant  alone  as  to  the  cause  of  divorce.  Tate  v.  Tate,  11 
C.  E.  Gr.  55,  and  cases  there  cited. 

The  master  has  not  observed  the  159th  rule,  which 
required  him  to  examine  into  and  report  the  facts  and  cir- 
cumstances under  which  the  desertion  took  place,  and  the 
reasons  which  provoked  it,  if  they  can  be  ascertained. 

The  bill  will  be  dismissed. 


Sarah  L.  Boone 

V. 

Executors  of  Charles  Ridgway,  deceased. 

1.  A  court  of  equity  will  give  relief  against  an  unfair  division  of 
joint  property  which  is  the  result  of  an  innocent  mistake. 

2.  A  party  may  waive  an  objection  to  the  competency  of  a  witness 
produced  against  him. 

3.  If  the  objection  is  known  when  the  witness  is  called,  he  must 
make  it  promptly  ;  if  he  fails  to  do  so,  and  treats  the  witness  as  com- 
petent, the  objection  will  be  considered  waived. 


On  final  hearing  on  bill,  answer  and  proofs. 

Mr.  Conarroe  of  Philadelphia,  and  Mr.  A.  Browning,  for 
complainant. 

Mr.  Frederick  Voorhees,  for  defendants. 

The  Vice-Chancellor. 

The  object  of  this  suit  is  to  relieve  the  complainant 
against  the  consequences  of  a  mistake,  alleged  to  have 
occurred  in  a  division  of  property  or  settlement  made 
between  the  defendants'  testator  and  the  complainant,  on  the 
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6th  of  August,  1866.  The  testator  died  in  November,  1871, 
and  this  action  was  commenced  June  24th,  1872.  The  tes- 
tator, Dr.  Charles  Ridgway,  was  the  complainant's  brother- 
in-law,  having  married  her  sister,  and  for  many  years  prior  to 
the  settlement  had  had  the  absolute  control  and  management 
of  her  property.  She  acquired  the  property  in  controversy 
as  one  of  the  next  of  kin  of  an  uncle  and  two  aunts.  Her 
share  of  each  of  these  estates,  as  well  as  that  of  the  doctor's 
wife,  seems,  on  distribution,  to  have  passed  at  once  into  his 
hands,  and  to  have  been  invested  by  him  as  a  joint  fund. 
A  part,  at  least,  if  not  the  whole,  was  invested  in  his  own 
name.  The  doctor's  wife  died  in  1863,  but  the  fund  con- 
tinued in  his  hands  and  under  his  management,  as  the  joint 
property  of  the  complainant  and  himself,  until  the  6th  of 
August,  1866.  He  paid  her  her  share  of  the  income  yearly. 
She  trusted  him  implicitly,  taking  whatever  he  said  she  was 
entitled  to,  without  examination  or  even  explanation.  Her 
confidence  in  him  was  perfect.  There  is  no  reason  to  sup- 
pose it  was  ever  intentionally  betrayed.  On  the  4th  of  May, 
1865,  the  doctor  caused  a  list  of  their  joint  property  to  be 
made  in  duplicate,  and,  either  at  that  time  or  subsequently, 
delivered  one  to  the  complainant,  and  retained  the  other. 
That  retained  was  found  among  the  doctor's  papers,  and,  on 
the  call  of  the  complainant,  has  been  produced  and  put  in 
evidence.  The  other  is  also  in  evidence.  These  papers, 
under  the  following  preface :  "  Memorandum  of  personal 
property  belonging  to  Charles  Ridgeway  and  Sarah  L. 
Boone,"  give  a  list  of  the  mortgages,  notes,  stocks  and 
money  constituting  the  joint  property,  amounting  in  the 
whole  to  $36,628.75.     Among  the  items  is  this : 

"  165  shares  of  Farmers  Bank  stock,  par  value  $25 — will  now  sell  for 

$40— $4,125." 

In  estimating  the  aggregate  value  of  the  joint  property, 
this  stock  was  put  down  at  its  par,  and  not  its  actual  value, 
and  stood  in  the  sum  representing  the  total  valuation 
($36,628.75)  at  $4,125.     The  division  of  August  6th,  1866, 
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the  complainant  says,  was  made  on  the  basis  of  this  valua- 
tion. She  says  the  doctor  stated  they  had  sustained  a  loss 
of  $1,000,  and  after  deducting  the  loss  from  the  total  valua- 
tion ($36,628.75),  her  share  was  $17,800.  It  is  undisputed 
he  paid  her  this  sum,  and  that  he  paid  $5,200  of  it  by  the 
transfer  of  one  hundred  and  four  shares  of  the  stock  of  the 
Farmers  Bank,  at  $50  a  share.  The  mistake  or  error  con- 
sists in  this :  the  property  was  divided  on  a  valuation  of  this 
stock  at  $25  a  share,  and  the  doctor  paid  her  part  of  her 
share  on  a  valuation  of  $50  a  share.  If  she  is  right  in  her 
facts,  an  error  is  shown  with  absolute  certainty. 

The  complainant  was  examined  as  a  witness  on  her  own 
behalf,  without  objection.  At  the  hearing  no  objection  was 
made  to  the  reading  of  her  testimony,  but  after  the  conclu- 
sion of  the  argument,  and  after  the  counsel  of  the  complain- 
ant had  left  the  court-room,  the  counsel  of  the  defendants, 
in  answer  to  a  remark  made  by  the  court,  moved  that  her 
testimony  be  overruled.  Up  to  this  point  her  competency 
had  not  been  questioned,  nor  the  slightest  warning  given 
that  her  qualification  as  a  witness  would  be  challenged. 
Having  sued  the  defendants  in  a  representative  capacity,  she 
was  incompetent  to  testify  in  her  own  behalf,  unless  her  dis- 
qualification was  waived.  But  a  party  may  waive  the 
incompetency  of  a  witness  produced  against  him.  1  Greenl. 
Ev.,  §  421;  Berryman  v.  Graham,  6  G  E.  Gr.  372;  Walker 
V.  HiiVs  ex'rs,  7  C.  E.  Gr.  517.  If  he  is  aware  of  the 
incompetency  of  the  witness,  he  must  object  before  he  is 
examined;  he  will  not  be  permitted  to  cross-examine  him, 
and  then,  if  he  dislikes  his  testimony,  object  to  his  compe- 
tency. 1  Greenl.  Eo.,  §  421.  A  party  who  neglects  to 
interpose  an  objection  to  the  competency  of  a  witness, 
known  when  he  is  called  to  testify,  must  be  considered  as 
waiving  it,  and  he  will  not  be  permitted  to  raise  it  at  a 
subsequent  stage  of  the  litigation.  Donelson  v.  Taylor,  8 
Pick.  391. 

In  Neville  v.  Demeritt,  1  Gr.  Oh.  321,  Chancellor  Penning- 
ton held  that  a  party  who  intends  to  avail  himself  of  an 


546  CASES  m  CHANCERY.  [29  Eq. 

Boone  v.  Ridgway's  executors. 

objection  to  the  competency  of  a  witness,  must  make  it  at 
the  time  the  witness  is  examined  ;  and  if  not  made  until  the 
hearing,  it  will  not  be  entertained  unless  the  evidence  can 
be  supplied ;  and  in  Mohawk  Bank  v.  Ahvater,  2  Paige  60, 
Chancellor  Walworth  said  an  objection  to  the  competency 
of  a  witness  must  be  made  in  time  to  enable  the  party  pro- 
ducing him  to  remove  it,  or  to  produce  other  proof. 

Chancellor  Zabriskie,  following  what  he  esteemed  to  be 
the  rule  declared  by  the  two  preceding  cases,  held,  in  Gra- 
ham. V.  Berri/man,  4  C.  E.  Gr.  32,  that  an  objection  made  by 
the  defendant,  when  the  complainant  closed  his  proofs,  and 
before  the  defendant  commenced  his,  was  in  time,  and  over- 
ruled the  evidence,  but  the  court  of  errors  and  appeals  repu- 
diated this  ruling,  holding  that  the  objection  came  too  late. 
Bernjman  v.  Graham,  6  C.  E.  Gr.  372. 

Mr.  Justice  Van  Syckel,  who  pronounced  the  opinion  of 
the  court,  states,  very  distinctly,  that  the  rule  requiring  the 
objection  to  be  made  promptly  does  not  rest  alone  on  the 
consideration  that  it  should  be  made  early  enough  to  enable 
the  party  producing  the  objectionable  witness  to  remove  his 
incompetency,  or  to  supply  his  evidence  by  other  proof,  but 
its  more  important  object  is,  to  secure  fairness  in  practice 
and  to  prevent  all  attempt  at  tricks  unbecoming  the  admin- 
istration of  justice.  He  says,  fairness  will  not  permit  a  party 
to  sit  by  and  hear  a  witness  examined  without  objection, 
and,  failing  to  make  anything  out  of  him,  then  to  interpose 
an  objection  to  his  competency.  He  has  his  election  to 
admit  an  incompetent  witness  to  testify  against  him  or  not, 
but  he  must  make  his  election  as  soon  as  the  opportunity 
arises,  and,  failing  to  make  it  then,  ho  is  presumed  to  have 
waived  it  forever.  This  is  now  the  established  rule.  Walker 
V.  HiWs  Ex'rs,  7  C.  E.  Gr.  517,  does  not  change  it.  It 
was  impossible,  under  the  facts  of  that  case,  to  raise  the 
question  whether  an  intentional  failure  to  object  to  the  com- 
petency of  a  witness,  as  soon  as  the  opportunity  occurred, 
was  an  irrevocable  waiver  of  it,  for  the  witness  there  was 
sworn    in   the  face   of  an  objection.     The    objection   here 
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comes  much  too  late.  It  cannot  be  sustained  under  any  of 
the  cases.  The  complainant's  evidence  must  stand  as  part 
of  the  testimony  in  the  case. 

With  her  evidence  in,  the  case  is  free  from  doubt.  'No 
question  of  jurisdiction  was  raised.  It  was  conceded,  if 
error  or  mistake  had  been  clearly  proved,  the  complainant 
must  have  relief.  Looking  at  the  documentary  proofs,  in 
connection  with  the  complainant's  own  evidence,  the  proofs 
on  this  point  come  as  near  absolute  certainty  as  it  is  possi- 
ble to  get  where  any  part  of  the  evidence  consists  of  human 
recollection  or  knowledge. 

By  adopting  one  valuation  of  the  bank  stock  for  division, 
and  another  for  payment,  the  complainant  received 
$2,062.50  less  than  she  was  entitled  to.  The  error  was 
doubtless  unintentional,  and  for  that  reason  it  has  been  pos- 
sible to  make  its  demonstration  so  plain.  The  charge  of 
negligence  is  without  the  least  support.  The  complainant 
asserted  her  claim  as  soon  as  she  knew  of  it.  She  would 
undoubtedly  have  known  of  it  sooner  if  she  had  been  less 
confiding,  but  the  defendants  can  hardly  ask  that  her  faith 
in  the  integrity  and  accuracy  of  their  testator  shall  now  be 
charged  against  her  as  a  fault  so  heinous  as  to  work  a  for- 
feiture of  her  property. 

A  decree  in  favor  of  the  complainant  for  $2,062.50,  with 
interest  from  the  date  of  the  division,  will  be  advised. 


Bernard  Hughes 

V. 

William  J.  Nelson  and  others. 

1.  If  on  the  transfer  of  negotiable  paper  an  endorsement  is  omitted 
through  accident,  mistake  or  fraud,  a  good  title  will  pass  in  equity  by 
mere  delivery. 
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2.  The  fact  that  a  party  has  set  up  in  a  suit  at  law  matters  which  are 
grounds  of  equitable  relief  only,  will  be  no  bar  to  his  right  to  relief  in 
a  court  of  equity. 

3.  A  judgment  of  a  court  of  law  will  not  conclude  an  inquiry  it  can- 
not make,  nor  cut  off  a  remedy  it  cannot  administer. 


On  demurrer. 

Mr.  J.  H.  Jackson^  for  demurrants. 

Mr.  Charles  H.  Martshorne,  for  complainant 

The  Vice-Chancellor. 

The  defendants  deny  that  the  bill  shows  a  good  cause  of 
action.  The  bill  avers  that  two  of  the  three  defendants 
made  their  note  payable  to  the  order  of  the  third,  for  his 
accommodation,  who  passed  it  to  the  complainant  in  exchange 
for  the  complainant's  note.  The  defendant  sold  the  com- 
plainant's note  and  appropriated  the  proceeds.  Both  notes 
bore  the  same  date,  were  for  the  same  amount,  and  payable 
at  the  same  time.  The  complainant  agreed  to  make  the 
exchange  upon  the  defendant's  promise  that  he  would 
endorse  the  note  he  held  to  the  complainant,  but  when  he 
handed  it  over  he  omitted  to  do  so.  Thie  omission  was 
accidental.  The  complainant  received  it  before  maturity. 
After  the  notes  fell  due,  the  complainant  was  compelled  to 
pay  his ;  the  other  was  not  paid.  A  week  or  two  after  its 
maturity,  the  complainant  delivered  it  to  the  defendant, 
requesting  him  to  have  the  other  two  defendants  (the 
makers)  to  pay  it  or  renew  it.  He  surrendered  it  to  the 
makers,  representing  that  he  had  not  used  it,  and  they 
destroyed  it.  Subsequently  the  complainant  brought  an 
action  at  law,  on  the  note,  against  the  three  defendants, 
which  resulted  in  a  judgment  for  the  defendants,  the  com- 
plainant being  unable  to  show  a  title  to  the  note  which  the 
tribunal  where  he  sought  his  remedy  could  recognize. 
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Two  questions  are  raised  by  the  demurrer :  First,  Did  the 
delivery  of  the  note  to  the  complainant,  under  the  circum- 
stances stated,  constitute  him,  in  equity,  an  endorsee ;  and, 
second,  if  it  did.  Is  he  barred  of  his  remedy,  in  equity,  by 
the  judgment  at  law  ?    At  law,  it  is  clear,  a  written  endorse- 
ment is  absolutely  indispensable  to  the  transfer  o'f  title  to 
negotiable  paper;  but  a  much  more  liberal  rule  prevails  in 
equity.     In  equity  a  chose  in  action,  even  when  it  consists 
of  a  bond  and  mortgage,  may  be  assigned  by  mere  delivery 
and  without  any  writing  whatever.     Galway  v.  FuUerton,  2 
C.  E.  (Jr.  394;   2  Story's  Eq.  Jar.,  §  1047.     And  negotiable 
paper,  transferred  in  the  same  mode,  will,  in  equity,  confer 
upon  the  transferee  all  the  rights  which,  at  law,  he  would 
acquire  by  a  written  endorsement.     Judge  Story  says :  "  If, 
by  mistake,  accident  or  fraud,  a  note  has  been  omitted  to 
be  endorsed,  upon  a  transfer,  when  it  was  intended  that  it 
should  be,  the  party  may  be  compelled  by  a  court  of  equity 
to  make  the  endorsement."     Story's  Prom.  Notes,  §  120 ;   1 
Story's  Eq.  Jiir.  §§  996,  729.     And  in   Chitty  on  Bills  (11 
Am.  ed.  203)  it  is  said:  It  has  been  adjudged,  that  if  a 
trader  delivered  a  bill  for  a  valuable  consideration  to  another 
previously  to  an  act  of  bankruptcy,  and  forgot  to  endorse  it, 
he  might  endorse  it  after  his  bankruptcy ;  [Smith  v.  Pickering, 
Peake's  Cases,  50;  Anon.,  1  Camp.  492;  Rolleston  v.  Herbert, 
8  T.  P.  411) ;    and  if  he  and   his  assignees  refused,  they 
might  be  compelled  to  do  so  by  bill  in  equity  {Ex  parte 
Greening,  13  Ves.  206 ;  Ex  parte  Mowbray,  1  Jac.  ^  Walk. 
428 ;  Ex  parte  Phodes,  3  Mont.  ^  Ayr.  217 ;  Watkins  v.  Maule, 
2  Jae.  ^  Walk.  243).      In  the  case  last  cited,  the  note  had 
been  made  by  the  drawer  for  the  accommodation  of  the 
payee,  who  negotiated  it,  but'omitted  to  endorse  it.     The 
master  of  the  rolls,  in  speaking  to  the  point  under  discus- 
sion, said:  "When  a  note  is  handed  over  for  a  valuable  con- 
sideration, the  endorsement  is  mere  form ;  the  transfer  for 
consideration  is  the  substance  ;  it  creates  an  equitable  right 
and  entitles  the  party  to  call  for  the  form.     The  other  party 
is  bound  to  do  that  formal  act,  in  order  to  substantiate  the 
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right  of  the  party  to  whom  he  has  transferred  it."  Equity 
looks  upon  that  as  done  which  ought  to  have  been  done. 
There  can  be  no  doubt,  upon  the  facts  admitted  by  the 
demurrer,  that  the  complainant  passed  his  note  to  the 
defendant,  believing  that  a  valid  title  to  the  other  note  had 
been  made  to  him.  That  was  the  consideration  which 
prompted  him  to  lend  his  note  to  the  defendant,  and  the 
only  thing  he  was  to  receive  for  it.  Equity  will  treat  the 
transaction  as  vesting  him  with  the  rights  which,  according 
to  the  contract,  he  was  to  have.  In  my  opinion,  the  delivery 
of  the  note,  under  the  circumstances  stated,  constituted  the 
complainant  an  endorsee,  in  equity,  with  all  the  rights  of  a 
bona  fide  holder  for  value  before  maturity. 

Is  he  barred  by  the  judgment  at  law?  His  right  to  the 
note  was  purely  equitable ;  a  legal  title  could  not  be 
acquired  without  writing.  Having  simply  an  equitable 
right,  he  was  without  remedy  in  a  common  law  tribunal,  but 
he  attempted  to  avail  himself  of  his  right  there,  and  failed. 
Does  that  adjudication  bar  his  remedy  here?  I  think  it  is 
very  clear  it  does  not.  He  failed  there  because  that  tribu- 
nal could  neither  enforce  nor  recognize  his  title.  It  was 
only  authorized  to  enforce  his  legal  rights  ;  it  was  not  com- 
petent to  enter  upon  an  inquiry  whether  or  not  he  was  the 
equitable  owner  of  the  note.  It  is  obvious,  its  adjudication 
does  not  conclude  an  inquiry  it  could  not  make,  nor  cut  off 
a  remedy  it  was  incompetent  to  administer.  The  author- 
ities on  this  point  are  decisive.  Where  the  party  has 
equitable  rights,  not  cognizable  in  a  court  of  law,  which 
would  in  a  court  of  equity  have  prevented  such  an  adjudica- 
tion as  was  made  in  the  court  of  law,  the  judgment  will 
interpose  no  obstacle  to  redress  in  equity,  since  the  court  of 
law  had  no  proper  jurisdiction  of  the  subject  matter  form- 
ing the  basis  of  redress  in  equity.  2  Slori/'s  Eq.  Jiir.,  § 
1573.  Equity  will  relieve  a  party  against  a  judgment  at 
law  when  its  justice  can  be  impeached  by  facts,  or  on 
grounds  of  which  the  party  seeking  its  aid  could  not  have 
availed  himself  at  law ;  or,  as  stated  by  Chief  Justice  Mar- 
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shall,  in  Marine  Ins.  Co.  v.  Hodgson,  7  Crunch  335,  "Any  fact 
which  clearly  proves  it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  will  justify  an  application 
to  a  court  of  chancery."  Cairo  and  Fulton  R.  R.  Co.  v. 
Titus,  12  C.  E.  Gr.  106.  This  statement  of  the  rule  was 
approved  by  the  court  of  errors  and  appeals  (1  Steio.  270), 
and  the  rule  itself  has  been  repeatedly  recognized  by  this 
court  Kinney  v.  Ogden's  adm'r,  2  Gr.  Ch.  171 ;  Power's 
ex'rs  v.  Butler's  adm'r,  3  Gr.  Ch.  470 ;  Reeves  v.  Cooper,  1 
Bea^.  225.  The  present  chancellor  enforced  it  in  Smalley  v. 
Line,  1  Stew.  348.  It  was  there  distinctly  held,  that  the  fact 
that  a  party  has  set  up  in  a  suit  at  law  matters  which  are 
grounds  of  equitable  relief  only,  is  no  bar  to  his  right  to 
relief  in  this  court.  In  that  case,  it  appeared,  equitable 
rights  had  been  set  up  as  a  defence  in  an  action  at  law,  but 
the  principle  is  the  same  whether  the  equitable  rights  have 
been  urged  as  a  defence  or  asserted  as  a  ground  of  action, 
for  they  are  unavailable  at  law  for  either  purpose. 
The  demurrer  must  be  overruled,  with  costs. 


Lois  E.  Cox 

V. 

Sarah  E.  Westcoat. 


1.  As  a  general  rule,  in  setting  up  the  defence  of  usury,  the  usurious 
contract  must  be  described  with  precision  and  accuracy,  and  proved  as 
laid. 

2.  But  when  the  complainant  voluntarily  confesses  the  taking  of 
usury,  and  there  is  a  variance  between  the  contract  alleged  and  that 
proved,  the  court,  in  order  to  give  the  defendant  the  benefit  of  facts 
admitted,  will  direct  an  amendment  of  the  answer. 


On  final  hearing  on  bill,  answer  and  proofs. 
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Mr.  Benjamin  D.  Shreve,  for  complainant. 
Mr.  Herbert  A.  Drake,  for  defendant. 

The  Vice-Chancellor. 

The  defence  in  this  case  is  usury.  The  fact  is  admitted. 
The  complainant,  in  her  testimony,  confessed  she  retained 
five  per  cent,  of  the  sum  agreed  to  be  loaned.  The  circum- 
stances, as  she  describes  them  herself,  show  very  clearly  that 
this  amount  was  kept  back  pursuant  to  a  pre-arrangement, 
and  with  a  corrupt  purpose.  The  law  will  infer  a  corrupt 
intent,  where  a  lender  takes  more  than  the  legal  rate  or 
interest.  Sussex  Bank  v.  Baldwin,  2  Harr.  496 ;  McMurtry 
V.  Giveans,  2  Beas.  351.  But,  with  the  fact  on  which  the 
defence  rests  admitted,  it  is  contended  the  defendant  cannot 
avail  herself  of  it,  because  the  usurious  contract  proved, 
does  not,  in  every  respect,  correspond  with  the  contract  set 
up  in  her  answer.  This  defence  has  never  been  regarded 
with  favor  by  the  courts.  Its  maintenance  has  been  hedged 
about  with  rigorous  rules  which  have  generally  been  enforced 
with  great  strictness.  They  were  framed  when  the  penalty 
for  usury  was  the  forfeiture  of  the  debt,  and  when  a  bor- 
rower of  a  usurer  could  speculate  on  his  own  transgressions 
of  the  law.  They  are  still  in  force  and  must  be  observed. 
There  can  be  no  doubt,  in  order  to  assert  the  defence  of 
usury  successfully,  the  defendant  must,  in  his  answer,  as  in 
a  plea  of  usury  in  an  action  at  law,  set  out  the  terms  of  the 
usurious  contract  with  precision  and  accuracy,  and  prove 
the  contract  as  laid.  In  the  language  of  Chancellor  Green, 
in  The  New  Jersey  Patent  Tanning  Co.  v.  Turner,  1  McCart- 
329 :  "  The  corrupt  agreement  must  be  distinctly  set  out, 
and  must  be  proved  as  alleged."  Many  other  cases  lay  down 
the  same  rule.  Taylor  v.  Morris,  7  C.  E.  Gr.  611 ;  Hannas 
v.  Hawk,  9  C.  K  Gr.  126 ;  Turret  v.  Byard,  lb.  136 ;  Beatty 
V.  Van  Brenner,  lb.  312 ;  Homeopathic  M.  L.  Ins.  Co.  v.  Crane, 
10  C.  K  Gr.  422;  *S^.  C.  on  appeal,  12  C.  E.  Gr.  484;  Leake 
v.  Bergen,  lb.  360,     This  rule  simply  requires  identity   or 
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correspondence  between  the  allegation  and  proof  in  their 
essential  elements,  and  not  that  exact  similitude  shall  exist 
in  every  particular.  Ordinarily,  a  discrepancy  in  time,  quan- 
tity, value  or  number  is  not  fatal.  To  hold  that  a  defendant 
must  prove  the  contract  in  the  very  words  in  which  it  is 
laid,  would,  in  effect,  be  a  prohibition  of  the  defence.  Such 
a  rule  would  be  equivalent  to  a  repeal  of  the  statute.  In 
setting  up  usury,  three  averments  are  deemed  indispensable 
requisites :  the  sum  foreborne,  the  time  for  which  it  is  to  be 
foreborne,  and  the  amount  in  excess  of  legal  interest  taken. 
Tyler  on  Usury  457.  These  are  necessary  to  enable  the 
court  to  see  that  the  contract  alleged  to  be  usurious,  is  for- 
bidden by  law. 

Two  material  variances,  it  is  insisted,  exist  in  this  case. 
The  first  relates  to  the  manner  in  which  the  complainant 
made  the  contract — the  answer  says  she  made  it  by  her 
agent,  and  the  evidence  shows  the  person  alleged  to  have 
been  her  agent,  was  the  agent  of  the  defendant;  and  the 
second  relates  to  the  sum  agreed  to  be  paid  as  usury — the 
answer  says  it  was  $245,  while  the  evidence  shows  it  was 
only  $175.  In  view  of  the  facts,  I  am  not  willing  to  hold 
that  the  variance  claimed  renders  the  defence  abortive. 

As  already  remarked,  usury  is  confessed.  The  complain- 
ant openly  avows  it.  She  has  voluntarily  admitted  that  the 
defence  is  true,  but  insists  that,  in  the  class  of  cases  to  which 
this  belongs,  strict  legal  rules  have  marked  out  a  narrow 
path  of  vision  for  the  court,  and  that  they  will  allow  nothing 
to  be  seen  which  does  not  fall  precisely  within  its  lines.  I 
think  the  court  has  the  power  to  enlarge  or  contract  this 
pathway,  as  justice  may  require.  I  think  it  may  always  so 
adjust  the  line  of  vision  as  to  see  the  truth.  Its  power  of 
amendment,  even  in  usury  cases,  is  unquestionable.  Tyler 
on  Usury  463.  It  should  always  be  exercised  cautiously, 
but  it  will  always  be  exerted  when  it  is  indispensable  to  the 
accomplishment  of  justice.  Glading  v,  Cabberly,  2  Steiv.  104. 
^Taen  the  truth  of  a  defence,  which  a  defendant  has  a  legal 
right  to  make,  is  voluntarily,  and  even  ostentatiously  con- 
36 
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fessed  by  the  complainant,  neither  the  dignity  of  the  court 
nor  its  sense  of  justice  will  allow  it  to  declare  that  no  defence 
exists.  It  can  neither  deny  nor  disown  the  truth,  but  must 
uphold  it  always.  An  amendment  of  the  answer  will  be 
ordered.  The  mortgage  is  tainted  with  usury  to  the  extent 
of  |175.     I  will  advise  a  decree  sustaining  the  defence. 


Peter  K.  Post 


V. 


Jacob  M.  Stiger  and  Elizabeth  W.  Stiger. 

1.  A  debt  claimed  by  a  wife  against  her  husband,  and  first  put  in 
writing  when  his  debts  begin  to  jeopardize  his  future,  must  always  be 
regarded  with  suspicion,  and  when  attempted  to  be  enforced  against 
his  creditors,  must  be  rejected  unless  proved  very  clearly. 

2.  A  contingent  liability,  which  afterwards  becomes  absolute,  is  suffi- 
cient to  constitute  the  relation  of  creditor  and  debtor  from  the  time  it 
is  incurred. 

3.  After  breach  of  a  covenant  of  seizin,  the  covenantee  is  a  creditor 
of  the  covenantor  within  the  meaning  of  the  statute  of  13  Eliz.,  ch.  5. 

4.  If  the  grantee  of  property  conveyed  in  fraud  of  creditors  disposes 
of  it  before  proceedings  are  instituted  to  reach  it,  he  will  be  held 
answerable  for  its  value. 


On  final  hearing  on  bill,  answer  and  proofs. 

Mr.  E.  M.  Shreve,  for  complainant. 

Mr.  G.  P.  Buy  dam  and  Mr.  J.  H.  Jackson,  for  defendants. 

The  Vice-Chancellor. 

This  is  a  suit  by  a  judgment  creditor,  to  bring  within  the 
grasp  of  his  judgment  property  alleged  to  have  been  con- 
veyed in  fraud  of  creditors.  The  defendants  are  husband 
and  wife. 
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On  the  12tli  clay  of  October,  1871,  the  complainant  con- 
veyed to  the  defendant,  Jacob  M.  Stiger,  a  farm  in  Somerset 
county,  and  Mr;  Stiger,  in  part  payment,  conveyed  to  the 
complainant  six  hundred  and  forty  acres  of  land,  situate  in 
Stone  county,  Missouri,  by  a  deed  containing  a  covenant 
that  he  was  seized  of  an  indefeasible  estate  of  inheritance 
in  the  lands  conveyed.     For  a  breach  of  this  covenant,  the 
complainant  recovered  a  judgment  against  Mr.  Stiger,  in  the 
circuit  court  of  the  United  States,  on  the  12th  of  April, 
1875,  for  $4,406.59.     Mr.  Stiger  held  title  to  the  farm  until 
October  7th,  1872,  when  he  conveyed  it  to  George  H.  Wil- 
son, who  retained  the  title  until  June  16th,  1873,  and  then 
con'veyed  it  to  Mrs.  Stiger.    The  defendants  say  the  purpose 
of  the  conveyance  to  Wilson  was  to  transfer  the  title  to  Mrs. 

.  Stiger. 

The  deed  to  Wilson  was  executed  by  both  defendants,  and 
purports  to  have  been  founded  on  a  consideration  of  $25,000. 
The  answer  says  its   real    consideration  was   a   debt    due 
from  Mr.  Stiger  to  Mrs.  Stiger,  for  money  and   property 
belonging  to  her,  which  he  had  used  to  purchase  a  part  of 
the  property  he  conveyed  to  the  complainant,  and  other 
property,  the  title  to  which  he  had  taken  in  his  own  name. 
But  we  are  not  informed  why  Mrs.  Stiger  joined  in  the  exe- 
cution of  the  deed  to  Wilson,  nor  why  the  title  was  per- 
mitted to  stand  in  his  name  for  over  eight  months.     If  the 
object  of  changing  the  title  was  simply  to  pay  Mrs.  Stiger, 
it  seems  hardly  credible  that  a  break  in  the  arrangement 
would  have  been  allowed  to  occur  at  a  point  where  both  she 
and  her  debtor  stood  stripped,  by  their  own  act,  of  all  evi- 
dence of  legal  title,  or,  if  such  an  occurrence  was  possible, 
that  she  would  voluntarily  remain  in  a  condition  of  such 
great  insecurity  for  so  long  an  interval.     An  action  for  false 
imprisonment  was   brought  against   Mr.  Stiger  the  latter 
part  of  the  same  month  in  which  he  conveyed  to  Wilson, 
which,  after  a  second  trial,  resulted  in  a  judgment  against 
him  for  $3,500.     The  complainant's  claim  to  rehef  rests 
upon  two  propositions :  First,  that  the  conveyance  to  Mrs. 
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Stiger  was  voluntary ;  and,  second,  that,  inasmuch  as  the 
covenant  of  seizin  was  broken  as  soon  as  made,  he  became 
Mr.  Stiger's  creditor  from  its  date. 

Was  the  deed  voluntary?  Wilson  paid  nothing.  The 
fact  that  he  was  permitted  to  hold  the  title  so  long  under  a 
deed  representing  that  he  had  paid  a  consideration  of 
$25,000,  in  the  absence  of  any  explanation  of  the  delay, 
would  seem  to  indicate  that  the  original  purpose  was  to  hold 
him  out  to  the  world  as  the  actual  owner,  and  not  to  give 
the  title  to  Mrs.  Stiger  in  payment  of  a  debt.  To  say  the 
least  of  it,  the  transaction  was  quite  unusual;  it  is  not  readily 
believed,  and  wears  somewhat  the  appearance  of  a  strata- 
gem. But,  was  the  deed  bottomed  on  the  debt  due  from 
the  husband  to  the  wife,  which  both  treated  from  its  con- 
traction to  the  date  of  the  deed  as  a  just  obligation  of  the 
debtor  and  the  right  of  the  creditor,  and  which  the  husband 
always  intended  to  pay  and  the  wife  to  demand,  and  not  a 
mere  pretence  of  claim,  arising  from  the  appropriation  of 
property  or  money  of  the  wife  by  the  husband,  with  her 
consent,  without  expectation  of  payment  by  her,  and  with- 
out intention,  on  his  part,  of  incurring  an  obligation,  but 
which  had  just  sufficient  substance  to  relieve  her  from  a 
painful  consciousness  of  perjury  in  attempting  to  sustain  it 
by  an  oath  ?  A  claim  by  a  wife  against  a  husband,  first  put 
in  writing  when  his  liabilities  begin  to  jeopardize  his  future, 
should  always  be  regarded  with  watchful  suspicion,  and, 
when  attempted  to  be  asserted  against  creditors  upon  the 
evidence  of  the  parties  alone,  uncorroborated  by  other 
proof,  should  be  rejected  at  once,  unless  their  statements 
are  so  full  and  convincing  as  to  make  the  fairness  and  jus- 
tice of  the  claim  manifest.  Any  other  course  will  encourage 
fraud,  and  greatly  multiply  the  hazards  of  business. 

The  evidence  in  proof  of  the  debt  in  this  case  is 
extremely  unsatisfactory.  It  comes  almost  entirely  from 
the  mouth  of  the  debtor.  The  wife  is  profoundly  ignorant 
of  its  amount,  and  the  husband,  if  he  knew,  has  withheld 
his  knowledge.    She  says  she  trusted  everything  to  her  hus- 
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band,  and  she  seems  neither  to  have  known  nor  cared  what 
he  did.  The  story  is,  that,  under  his  astute  management, 
an  investment  of  less  than  $1,000,  made  in  1862,  notwith- 
standing the  hazard  attending  repeated  changes,  has  so 
wonderfully  increased  that  it  is  now  represented  by  lands 
and  mortgages  aggregating  a  value  of  over  $20,000.  His 
control  over  her  property  has  been  absolute.  While  she 
has  been  the  owner  in  name,  he  has  been  so  in  fact,  so  far 
as  ownership  can  be  indicated  by  dominion  and  use.  While 
thus  managing  and  enlarging  her  estate,  it  is  said,  the  debt 
in  question  was  incurred.  As  already  stated,  its  amount  "^ 
Hot  given.  The  answer  says  he  was  "largely  indebted"  to 
her.  She,  in  stating  why  the  farm  was  conveyed  to  her, 
says  :  -'My  husband  had  used  some  money  of  mine,  and  he 
thought  that,  possibly,  after  we  got  on  the  farm,  and  all 
fixed  up,  we  might  make  a  home  there;  we  have  never 
stayed  long  in  any  one  place;  he  had  used  some  money  of 
mine  that  had  come  from  the  sale  of  lots ;  I  could  not  tell 
how  much  ;  I  will  have  to  refer  to  him."  And  he,  in  testi- 
fying upon  the  same  point,  says :  "  I  deeded  the  farm  to 
my  wife  because  I  owed  her  money  for  lots  exchanged  for 
other  properties,  the  title  to  which  I  took  in  my  own  name, 
and  also  for  money  belonging  to  her  which  I  had  used  for 
my  individual  purposes;  I  had  taken  title  to  these  proper- 
ties in  my  own  name,  without  the  knowledge  of  my  wife, 
when  they  should  have  been  in  her  name."  This  is,  sub- 
stantially, the  whole  of  the  evidence  in  support  of  the  debt. 
It  fails  to  prove  it.  It  is  so  general  and  indefinite  as  to 
create  suspicions.  Dolosus  versatur  in  generalibus.  But,  con- 
ceding every  word  of  it  to  be  true.  Who  can  say  what  the 
debt  was  ?  Whether  the  deed  was  intended  to  pay  $100  or 
$10,000,  the  evidence  furnishes  no  hint.  It  proves  abso- 
lutely nothing.  But  I  think  it  is  painfully  obvious  that  the 
thing  now  called  a  debt  is  a  pure  invention,  having  no  foun- 
dation in  truth. 

What  are  the  facts  ?     For  more  than  ten  years  this  hus- 
band has  bought,  sold  and  exchanged  lands  in  the  name  of 
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his  wife ;  his  judgment  has  determined  what  contracts 
should  be  made  and  what  should  not;  she  has  exercised 
neither  will  nor  choice;  he  has  received  everything,  held 
everything,  and  paid  out  whatever  has  been  paid ;  he  has 
kept  no  accounts,  rendered  none,  and  never  regarded  him- 
self as  accountable ;  under  his  adroit  management,  his  wife's 
few  hundred  dollars  have  grown  to  many  thousands — she  is 
rich  and  he  is  insolvent ;  and  yet  the  claim  is,  that,  upon  a 
fair  adjustment  of  his  dealings  with  her  estate,  he  was  found 
largely  indebted  to  her,  sufficient  to  absorb  his  whole  prop- 
erty. The  evidence  will  not  warrant  such  a  declaration  by 
this  court.  The  deed  to  Mrs.  Stiger  was  without  considera- 
tion as  against  creditors,  and  must  therefore  be  adjudged 
void. 

Has  the  complainant  a  right  to  impeach  the  validity  of 
this  deed?  The  covenant  on  which  his  judgment  is  founded 
was  made  on  October  12th,  1871.  Its  breach  was  coeval 
with  its  existence;  and  the  complainant's  right  accrued  as 
soon  as  the  covenant  w^as  made.  Chapman  v.  Holmes,  5 
Hal.  20.  His  damages  were  certain  and  fixed,  being  lim- 
ited inflexibly  to  the  consideration  paid  and  interest.  Stew- 
art V.  Drake,  4  Hal.  139 ;  Holmes  v.  Sinnickson,  3  Gr.  313 ;. 
Morris  V.  Rowan,  2  Harr.  305. 

An  accommodation  endorser  is  a  debtor  from  the  time  of 
his  endorsement,  and,  though  his  liability  at  the  outset  is 
only  contingent,  if  it  afterwards  becomes  absolute,  he  is 
esteemed  a  debtor  from  its  date,  and  a  subsequent  volun- 
tary conveyance  by  him  will  be  adjudged  fraudulent.  Cook 
V.  Johnson,  1  Beas.  51;  Phelps  v.  Morrison,  9  C.  E.  Gr.  198; 
S.  C.  on  appeal,  10  C.  E.  Gr.  538. 

A  contingent  debt,  likely  to  become  absolute,  and  which 
afterwards  does  become  absolute,  is,  both  on  principle  and 
precedent,  enough  to  furnish  a  motive  to  make  a  fraudu- 
lent conveyance  to  hinder  or  avoid  its  eventual  payment. 
McLaughlin  v.  Bank  of  Potomac,  7  How.  228. 

A  right  to  damages  arising  from  a  tort  is  within  the  pro- 
tection of  the   statute  of   13  Eliz.,  ch.   5,  {Rev.    p.    446^ 
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§  12,)  and  a  conveyance  made  to  defeat  such  right  will  be 
set  aside.  Scott  v,  Hartman,  11  C.  E.  Gr.  90;  Jackson  v. 
Myers,  18  Johns.  425  ;  Clapp  v.  Leatherhee,  18  Pick.  138 ; 
Fox  t.  HUls,  1  Conn.  295. 

In  Jackson  v.  Seward,  5  Com;.  72,  it  was  held  that  a  cove- 
nant guaranteeing  that  a  judgment  was  collectible,  consti- 
tuted the  covenantee  a  creditor  of  the  covenantor  from  its 
date ;  but  this  view  was  repudiated  in  the  court  of  errors 
by  the  only  judge  who  discussed  the  question.  He  said,  a 
covenant  which  simply  gives  a  right  of  action  in  the  future, 
in  case  it  is  not  performed,  does  not  constitute  the  cove- 
nantee a  creditor  of  the  covenantor  from  its  date,  and  that 
the  relation  of  creditor  and  debtor  cannot  exist  while  the 
covenant  is  unbroken.  Seward  v.  Jackson,  8  Cow.  437.  In 
a  subsequent  case,  (  Van  Wyck  v.  Seward,  18  Wend.  384,) 
Judge  Bronson,  in  defining  the  rights  of  the  parties  grow- 
ing out  of  the  same  covenant,  said :  "  The  contract  of  a 
surety  only  creates  a  contingent  liability.  Until  the  princi- 
pal is  in  default,  it  is  uncertain  whether  an  action  will  ever 
accrue  against  the  surety.  The  drawer  of  a  bill  of  exchange 
is  only  bound  to  pay  it  upon  a  contingency  which  may 
never  happen ;  and  so  it  is  with  the  endorser  of  negotiable 
paper  of  all  kinds.  The  contract  of  indemnity  is  another 
case  where  an  action  may  never  accrue  upon  the  undertak- 
ing. In  these  and  all  other  cases  depending  upon  contract, 
the  person  to  whom  the  engagement  is  made  is  as  much  a 
creditor  within  the  meaning  of  the  statute,  as  though  he 
had  a  debt  on  which  a  right  of  action  already  existed. 
There  is  no  reason  why  he  should  not  be  entitled  to  the 
same  protection  in  the  one  case  as  in  the  other.  In  the 
language  of  Chief  Justice  Mellen,  in  How  v.  Ward,  4:  Greenl. 
195,  although  he  cannot  maintain  an  action  on  the  contract 
until  it  has  been  violated,  still  he  has  an  interest  in  the 
property  as  a  fund  out  of  which  his  debt  ought  to  be  paid." 

The  rule  deducible  from  the  cases,  as  stated  by  the  edit- 
ors of  American  Leading  Cases,  is  to  this  efl'ect :  That  any  one 
liable  upon  a  contract,  expressed  or  implied,  though  only 


560  CASES  IN  CHANCERY.  [29  Eq. 

Post  V.  Stiger. 

contingently,  is  a  debtor  from  the  time  that  the  liabihty  is 
entered  into.  1  A^n.  Lead.  Cas.  42.  In  Alabama,  a  cove- 
nant of  seizin  has  been  held  to  create  the  relation  of  cred- 
itor and  debtor  between  the  parties  from  its  date.  Gannard 
V.  Eslava,  20  Ala.  732. 

The  statute  must  be  liberally  construed.  It  is  intended 
to  discourage  fraud  and  promote  honesty.  The  court  must 
so  apply  it  as  to  give  effect  to  its  fundamental  purpose.  At 
the  time  the  defendant  attempted  to  place  tliis  farm  beyond 
the  reach  of  those  who  could  maintain  actions  against  him, 
he  stood  liable  to  the  complainant  upon  his  solemn  cove- 
nant ;  the  amount  for  which  he  was  liable  was  fixed,  by  rule 
of  law,  with  as  much  certainty  as  if  it  had  been  expressed 
in  the  covenant,  and  the  complainant's  right  of  action  was 
as  perfect  as  it  would  have  been  had  it  rested  on  a  promise 
to  pay  a  sum  certain.  The  liability  was  absolute,  the  sum 
recoverable  certain,  and  the  right  of  action  perfect.  To  say 
that  the  holder  of  such  a  claim  is  not  a  creditor,  but  has 
merely  a  right  to  an  uncertain  compensation  for  an  injury, 
and  is  not,  therefore,  entitled  to  the  benefit  of  the  statute, 
would  be  a  distinction  quite  too  nice  for  a  rule  of  justice, 
especially  in  a  case  of  fraud. 

Although  Mrs.  Stiger  now  has  the  title  to  the  farm  in 
controversy,  she  does  not  hold  it  under  the  right  she 
acquired  from  her  husband.  After  she  obtained  title,  she 
conveyed  it  to  James  M.  Thompson,  and  he  subsequently 
reconveyed  it  to  her.  In  the  absence  of  proof  to  the  con- 
trary, he  must  be  considered  to  be  a  purchaser  in  good  faith 
for  value.  Her  title  now  stands  intrenched  in  the  virtue 
w^liich  his  purchase  communicated  to  it,  and  is,  therefore, 
unassailable.  But  this  does  not  impair  the  complainant's 
remedy ;  it  simply  renders  it  necessary  to  administer  relief 
by  another  method. 

The  farm,  at  the  time  it  was  conveyed  to  Mrs.  Stiger,  was 
worth  $22,000 ;  Mr.  Stiger  says  he  was  oftered  that  sum  for 
it;  it  was  subject  to  a  mortgage  of  $12,500,  so  that  the 
value  of  the  interest  acquired  by  Mrs.  Stiger  was  $9,500. 
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That  sura,  then,  represents  tlie  value  of  the  property  con- 
veyed to  her  by  her  husband  in  fraud  of  his  creditors. 
Having  disposed  of  the  property,  she  must  answer  for  its 
value.  An  attempt  has  been  made  to  show  that  she  subse- 
quently lost,  by  bad  bargains,  all  she  acquired  by  the  con- 
veyance. The  proof  does  not  sustain  that  view;  and,  even 
if  it  did,  it  would  not  relieve  her  from  liability.  She  held 
the  property  as  trustee  of  her  husband's  creditors,  and  dealt 
with  it  at  her  peril.  A  fraudulent  grantee  cannot  repel  the 
claims  of  the  creditors  of  the  grantor,  by  simply  saying,  "I 
have  lost,  by  imprudent  bargains  or  collusive  foreclosures, 
the  property  I  attempted  to  conceal,  and,  therefore,  I  am 
answerable  for  nothing." 

A  decree  will  be  advised  directing  the  defendants  to  pay 
the  complainant's  debt  and  the  costs  of  this  suit,  within 
twenty  days  after  service  of  a  copy  of  the  decree,  and,  in 
default  of  such  payment,  that  an  execution  shall  issue. 


The  Manganese  Iron  Ore  Company 

V. 

Charles  W.  Trotter. 

While  in  mere  mattSl-s  of  management  or  regulation  the  court 
may  .exercise  a  wide  discretion,  still,  where  the  rights  to  be  controlled 
grow  out  of  a  contract,  the  administration  or  regulation  must  conform 
to  the  contract,  for  the  court  is  as  much  bound  by  the  contract  as  the 
parties  themselves. 


On  petition  by  defendant  for  change  in  the  plan  of  man- 
agement of  a  tunnel. 

Mr.  R.  W.  Parker  and  31r.  C.  Parker,  for  defendant. 

Mr.  R.  Gilchrist  and  Mr.  B.  Williamson,  for  complainants. 
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The  Vice-Chancellor. 

The  rights  of  the  parties  to  this  controversy,  under  their 
several  contracts,  have  aU^eady  been  defined  by  this  court. 
Silsby  V.  Trotter,  2  Steio.  228.  The  present  complainants 
claim  to  have  succeeded  to  the  rights  of  the  complainant  in 
the  original  cause.  For  present  purposes  that  claim  may 
be  assumed  to  be  true  without  prejudice  to  the  defendant. 
The  rights  of  the  parties,  as  already  determined  by  the  judg- 
ment of  the  court  in  the  original  cause,  are :  First,  that 
both  parties  are  entitled  to  the  use  of  the  tunnel,  but  the 
right  of  the  complainant  is  subordinate  to  that  of  the  defend- 
ant; second,  that  until  the  complainant  is  able  to  furnish 
the  defendant  with  the  zinc  ores  he  is  entitled  to  under  the 
contract  of  April  28th,  1874,  and  until  he  gives  him  notice 
of  his  election  to  do  so,  the  defendant  has  an  exclusive  right 
to  the  use  of  the  tunnel  so  long  as  his  operations  in  the  mine 
render  the  exclusive  use  of  the  tunnel  necessary  to  him; 
third,  that  when  the  complainant  is  able,  and  has  notified 
the  defendant  of  his  election  to  mine  and  furnish  to  him  the 
zinc  ores  he  is  entitled  to  under  the  contract  of  April  28th, 
1874,  he  will  be  entitled  to  the  exclusive  use  of  the  tunnel 
for  the  purpose  of  furnishing  those  ores,  and  for  that  pur- 
pose only,  for  such  time,  in  each  year,  as  shall  be  necessary 
to  aftbrd  him  a  fair  opportunity  to  furnish  to  the  defendant 
the  quantity  of  ore  deliverable  to  him  in  that  year;  fourth, 
that  at  all  times  when  the  defendant's  mining  operations 
do  not  render  the  exclusive  use  of  the  tunnel  necessary  to 
him,  the  complainant  shall  be  permitted  to  use  it  to  such 
extent  as  will  not  interfere  with  the  defendant's  use  of  it; 
fifth,  that  whenever  the  defendant  shall  suspend  work  tem- 
porarily, or  his  mining  operations  do  not  render  the  use  of 
the  tunnel  necessary  to  him,  the  complainant  shall,  for  such 
period  as  the  defendant  does  not  need  its  use,  have  the 
entire  use  of  the  tunnel. 

An  order  declaring  the  rights  of  the  parties  in  conformity 
to  the  foregoing  determination,  was  made  January  15th, 
1878,  and  immediately  thereafter  the  present  complainants, 
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and  also  the  complainant  in  the  original  cause,  gave  notice 
of  their  election  to  mine  and  furnish  the  zinc  ores  the 
defendant  is  entitled  to  under  the  contract  of  April  28th, 
1874.  On  the  23d  of  February,  1878,  a  manager  was 
appointed,  with  direction  to  permit  the  Manganese  Iron  Ore 
Company  to  have  the  exclusive  use  and  possession  of  the 
tunnel  and  other  mining  tools,  for  the  purpose  of  mining 
and  making  delivery  to  the  defendant  of  the  zinc  ores  he 
was  then  entitled  to,  such  use  and  possession  to  continue 
only  for  such  period  of  time  as,  in  the  judgment  of  the 
manager,  was  reasonably  necessary  for  the  purposes  stated. 
The  manager  took  possession  March  14th,  1878.  Since 
then  the  complainants  have  mined  and  removed  over  four 
thousand  tons  of  franklinite,  and  about  one  hundred  and 
fifty  tons  of  zinc.  A  small  additional  quantity  of  zinc, 
estimated  by  the  manager  at  less  than  sixty  tons,  is  now 
accessible,  and  can  be  removed  in  a  few  days.  After 
that  is  removed,  before  any  other  zinc  can  be  safely  mined 
in  this  mine,  it  will  be  necessary,  in  the  judgment  of  the 
manager,  to  remove  a  quantity  of  franklinite  nearly  equal 
to  that  already  removed.  The  defendant  asks  that  the 
further  removal  of  franklinite  by  the  complainants  be 
arrested,  and  that  he  be  let  in  at  once  to  the  mine  and 
remove  the  quantity  he  is  authorized  to  take.  His  contract 
of  September  14th,  1876,  grants  him  the  right  to  mine  and 
take  "  from  either  side  of  the  tunnel  constructed  by  him," 
forty  thousand  tons  of  franklinite.  There  can  be  no  doubt 
that  the  franklinite  now  being  removed  is  the  very  ore 
covered  by  his  contract,  and  which  he  and  his  licensers  had 
in  mind  when  the  contract  was  made.  His  license  is  not  a 
roving  privilege,  giving  him  a  right  to  take  the  ore  wher- 
ever he  can  find  it,  nor  does  it  confer  upon  his  licensers  a 
paramount  right  to  that  found  on  either  side  of  the  tunnel, 
nor  power  to  compel  him  to  explore  elsewhere  on  the  terri- 
tory covered  by  his  license  for  his  forty  thousand  tons.  The 
aflidavits  before  the  court  on  this  application  render  it  quite 
certain  that  the  quantity  of  franklinite  remaining  on  either 
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side  of  the  tunnel,  as  at  present  constructed,  is  less  than  the 
defendant  is  entitled  to.  When  the  manager  was  appointed, 
the  court  believed  the  mine  or  excavation  then  opened  con- 
tained many  hundred  thousand  tons  of  franklinite.  The 
bill  and  affidavits  were  understood  to  represent  that  to  be 
the  fact.  The  affidavit  of  the  person  who  had  superin- 
tended all  the  mining  operations  of  the  complainant,  stated 
that  he  had  "stripped  and  exposed  to  view,  in  a  space  of 
one  hundred  and  ten  feet  in  length,  above  the  tunnel,  at 
least  from  sixty  to  seventy  thousand  tons  of  franklinite." 
It  is  now  clearly  demonstrated  that  the  direction  to  the 
manager  was  based  on  an  erroneous  estimate  of  the  quantity 
of  franklinite  then  accessible  from  the  tunnel,  and  that  if 
the  complainants  are  continued  in  the  exclusive  possession 
of  the  tunnel,  and  permitted  to  mine  and  remove  the  frank- 
linite necessary  to  be  removed  to  reach  the  zinc,  so  that  it 
may  be  safely  and  properly  mined,  the  defendant's  right  to 
take  forty  thousand  tons  of  franklinite,  at  the  point  where 
it  is  first  found,  on  either  side  of  the  tunnel,  will  be  at  least 
partially  defeated.  As  ah-eady  stated,  the  direction  to  the 
manager  was  given  under  the  belief  that  the  deposit  of 
franklinite  was  very  large,  and  it  was  also  believed  that  the 
removal  of  so  much  of  it  as  was  necessary  to  render  the  zinc 
easily  accessible,  even  if  it  reached  fifteen  or  twenty  thou- 
sand tons,  would  not  in  the  slightest  degree  impair  the 
defendant's  right,  for,  even  after  removal  of  that  quantity,  it 
was  supposed  much  more  would  still  remain  than  he  was 
authorized  to  take.  Against  this  method  of  management 
no  objection  suggested  itself  to  the  court  except  the  delay 
that  would  ensue  to  the  defendant  in  working  under  his 
license,  but  as  that  could  continue  only  for  a  short  time,  and 
as  it  did  not  appear  that  he  had  made  a  market  for  a  single 
ton  of  franklinite,  it  did  not  seem  possible  that  he  could 
suffiar  very  serious  injury.  But  the  facts  now  before  the 
court  very  materially  change  the  condition  of  affairs.  Less 
than  forty  thousand  tons  of  franklinite  remain;  by  the 
judgment  of  the  court  the  defendant  has  the  superior  right 
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to  the  use  of  the  tunnel,  for  the  purpose  of  mining  and 
removing  that  quantity  of  ore,  on  condition  that  he  works 
the  mine  to  the  full  extent  of  its  capacity ;  the  complainants 
were  given  the  exclusive  use  of  the  tunnel  for  the  purpose 
of  mining  zinc  for  the  defendant,  and  for  that  purpose  only, 
but,  as  a  matter  necessarily  incidental  to  the  accomplish- 
ment of  that  purpose,  they  have  been  permitted  to  mine  and 
remove  franklinite.  A  further  exercise  of  this  incidental 
right  will  materially  diminish  the  quantity  of  ore  the  defend- 
ant has  the  paramount  right  to  take  by  means  of  the  tunnel. 
In  view  of  these  facts,  it  is  plain  a  continuance  of  the  pres- 
ent plan  of  management  will  deprive  the  defendant  of  the 
benefit  of  both  his  contract  and  the  judgment  of  the  court. 
That  cannot  be  permitted.  The  court  must  protect  and 
preserve,  and  neither  withhold  or  destroy,  nor  permit  to  be 
withheld  or  destroyed. 

The  complainants  otFer  to  furnish  the  defendant  with  half 
the  quantity  of  franklinite  he  is  authorized  by  his  contract 
to  take,  on  being  paid  or  credited  with  the  cost  of  mining 
on  what  they  owe  the  defendant  for  constructing  the  tunnel. 
An  ofier  of  the  whole  quantity,  on  the  condition  named, 
would  seem  to  be  manifestly  fair ;  if  that  was  the  ofter,  and 
the  court  had  power  to  make  a  new  contract  for  the  parties, 
I  would  be  inclined  to  coerce  the  defendant's  acceptance ; 
but  the  right  and  liberty  of  making  contracts  belong  alone 
to  the  parties.  "While  it  is  true  this  is  purely  a  matter  of 
administration  or  regulation,  and  the  court  may  therefore 
exercise  a  wide  discretion,  still,  it  must  also  be  observed,  it 
is  an  administration  or  regulation  of  rights  secured  by  con- 
tract, and  that  the  court  is  as  much  bound  by  the  contracts 
as  the  parties  themselves.  A  right  to  mine  and  furnish 
zinc  was  reserved,  and  may  therefore  be  exercised ;  a  right 
to  mine  and  furnish  franklinite  was  not  reserved,  and  can- 
not, therefore,  be  exercised,  even  under  the  authority  of  the 
court,  unless  it  has  power  to  ingraft  a  new  provision  upon 
the  contract  against  the  will  of  one  of  the  parties.  No  depart- 
ment or  agency  of  government  possesses  any  such  power. 
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An  order  will  be  advised  directing  the  manager  to  liave 
the  zinc  now  accessible  mined  and  removed  as  soon  as  it  can 
be  done,  and,  immediately  thereafter,  pe:"mit  the  defendant, 
at  all  times  when  his  mining  operations  reiuler  the  exclusive 
use  and  possession  of  the  tunnel  and  other  mining  tools 
belonging  to  him  necessary  to  him,  to  ha^'-e  the  exclusive 
use  and  possession  thereof  for  the  purpose  of  mining  and 
removing  franklinite,  until  a  sufficient  quantity  of  franklin- 
ite  shall,  in  the  judgment  of  the  manager,  have  been 
removed  to  make  it  safe  and  proper  to  mine  and  remove 
zinc,  when  the  complainants  shall  again,  if  they  desire,  be 
permitted  to  have  the  exclusive  use  of  the  tunnel,  so  far  as 
may  be  necessary,  for  the  purpose  of  mining  and  removing 
zinc  for  the  defendant.  The  defendant'?  use  and  possession 
of  the  tunnel  must  be  such  only  as  were  awarded  to  him  by 
the  order  of  Januaiy  15th,  1878,  and  the  complainants  will 
have  a  right  to  use  it  when  the  defendant  does  not  require 
the  use  of  it,  or  when  their  use  of  it  will  not  iuter/e»re  wi*-h 
the  defendant's  use  of  it. 


The  Long  Branch  Commissioners 

V. 

The  West  End  Railroad  Company. 

1.  A  railroad  constructed  under  the  general  railroad  law  may  con. 
nect  with  another  railroad  at  a  point  where  there  is  neither  town,  eit) 
nor  village. 

2.  Both  terminal  points  of  a  railroad,  constructed  for  the  purpose  of 
forming  a  connection  between  existing  roads,  may  be  in  the  same 
town,  city  or  village. 

3.  A  railroad  constructed  under  the  general  railroad  law  may  law- 
fully occupy  a  public  highway  to  the  extent  of  a  reasonable  necessity. 

4.  A  complainant  is  not  entitled  to  a  preliminary  injunction  when 
the  right  on  which  he  founds  his  claim  is,  as  a  matter  of  law,  unsettled. 
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On  motion  for  injunction,  heard  on  bill,  answer  and  affi- 
davits. 

Mr.  J.  S.  Applegate  and  Mr.  Jacob  Vanaita,  for  motion. 
Mr.  S.  H.  Jones  and  Mr.  William  Walter  Phelps,  contra.. 

The  Vice-Chancellor. 

The  defendants  are  a  corporation  formed  under  the  gen- 
eral railroad  law.     They  acquired  corporate  powers  for  the 
purpose  of  constructing  a  railroad  from  a  point  in  the  line 
of  the  Long  Branch  and  Sea  Shore  Railroad  to  a  point  in 
the  line  of  the  New  York  and  Long  Branch  Railroad,  and 
thus  connect  the  two  roads.     The  proposed  road  is  about 
two  miles  long,  and  both  its  terminal  points  are  within  the 
territorial  limits  of  the  town  of  Long  Branch.     The  com- 
plainants seek  to  enjoin  the  construction  of  the  proposed 
road,  first,  because,  they  say,  no  corporation  formed  under 
the  general  railroad  law  is  authorized  to  construct  a  road 
whefe  both  of  its  termini  are  within  the  limits  of  the  same 
town,  city  or  village ;  and,  second,  because  this  road,  as  now 
located,  will  occupy  certain  public  highways  to  an  unneces- 
sary  or  unreasonable  extent.  _ 

Roads  less  than  ten  miles  in  length  are  clearly  authorized. 
The  first  section  enacts  that,  in  case  a  proposed  road  is  less 
than  ten  miles  in  length,  any  number  of  persons  not  less 
than  seven  may  form  a  company  for  the  purpose  of  con- 
structing it.  {Rev.  p.  925.)  Public  use  or  benefit,  and  not 
extent  or  length,  is  the  essential  test.  The  language  which 
furnishes  the  basis  of  the  first  ground  taken  by  the  com- 
plainants is  found  in  the  eleventh  section.  (i2ey.p.927.)  That 
section  authorizes  a  corporation  formed  under  the  act  to 
construct  railroad  between  the  points  named  in  its  articles 
of  association,  commencing  at  or  within,  and  extending  to  or  into, 
any  town,  city  or  village  named  as  the  place  of  the  termini  of  such 
road.  It  is  contended  that  these  words  plainly  mean  that 
each  terminus  must  be  at  or  within  a  diff-erent  town,  city  or 
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village ;  in  other  words,  that  the  road  must  commence  at  or 
within  one  town,  city  or  village,  and  extend  to  or  into 
another  town,  city  or  village.  The  direction  is  in  the 
disjunctive.  The  road  may  commence  either  at  or  within, 
and  extend  either  to  or  into,  a  town,  city  or  village.  A  road 
commencing  at  a  point  in  the  western  boundary  of  the  city 
of  Newark,  and  extending  to  the  city  hall,  would  be  located 
strictly  in  accordance  with  the  letter  of  the  act.  It  would 
commence  at  a  city  and  extend  into  a  city.  It  is  true,  it 
would  not  commence  at  one  city  and  extend  to  or  into 
another,  but  the  law  does  not  say  that  it  shall,  but  simply 
that  it  shall  commence  at  and  extend  into  a  city.  I  am 
unable  to  see  a  plain  design  in  these  words  to  restrict  the 
termini  of  a  road  constructed  under  this  act  to  two  differ- 
ent towns,  cities  or  villages. 

But  this  is  not  the  only  part  of  this  statute  to  be  consid- 
ered. In  construing  it,  all  parts  of  it  bearing  on  the  ques- 
tion in  hand  must  be  kept  in  view,  and  it  must  be  so 
interpreted  as  that  all  parts  of  it  shall  have  effect.  The 
twenty-third  section  expressly  declares  that  a  corporation 
whose  road  shall  be  constructed  under  this  law  shall  have 
the  right  to  connect  its  road  with  any  railroads  within  this 
state  or  any  other  state.  The  sole  purpose  of  the  acquisi- 
tion of  corporate  functions  by  the  defendants  was  to  build  a 
connecting  road  between  two  existing  roads.  Such  purpose 
is  specially  legalized.  A  junction  with  a  foreign  road  at  or 
within  a  town,  city  or  village,  on  many  portions  of  one 
boundary,  is  impossible.  To  construe  the  statute  as  requir- 
ing it  would  defeat  one  of  its  plainly-declared  objects.  The 
highest  tribunal  of  the  state  has  declared  that  a  junction  or 
connection  may  be  made  at  a  point  where  neither  town,  city 
nor  village  exists. 

Judge  Dixon,  speaking  for  the  whole  bench  of  the  court 
of  errors  and  appeals,  in  AWy-Gen.  v.  Delaware  and  Bound 
Brook  R.  R.  Co.,  12  C.  E.  Gr.  645,  says :  "For  the  purpose 
of  exercising  the  rights  plainly  intended  to  be  conferred  by 
the  twenty-third  section,  the  legislature,  in  my  judgment, 
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empowered  corporations  to  locate  and  construct  railroads 
between  places  designated  in  their  articles  of  association 
other  than  towns,  cities  or  villages."  The  connection  sought 
to  be  made  in  the  case  just  cited  was  with  a  road  con- 
structed under  the  authority  of  a  foreign  state,  but  the  right 
to  connect  with  roads,  both  without  and  within  the  state,  is 
conferred  in  the  same  sentence,  and  by  the  same  words,  and 
the  rule  of  construction,  therefore,  must,  necessarily,  be  the 
same  in  both  cases. 

The  complainants'  lirst  ground,  in  my  opinion,  is  not  well 
taken,  but,  even  if  the  defendants'  authority  to  construct 
this  road  could  be  considered  doubtful,  the  existence  of  such 
doubt  would  be  fatal  to  the  complainants'  claim.  A  com- 
plainant is  not  in  a  position  to  ask  for  a  preliminary  injunc- 
tion when  the  right  on  which  he  founds  his  claim  is,  as  a 
matter  of  law,  unsettled.  Citizens  Coach  Co.  v.  Camden  Horse 
R.  R.  Co.^  2  Stew.  304;  Atfy-Gen.  v.  Deknvare  and  Round 
Rrook  R.  R.  Co.,  12  C.  E.  Gr.  24;  Hackensack  Improvement 
Commission  v.  N.  J.  Midland  R.  R.  Co.,  7  C.  E.  Gr.  94.  The 
complainants'  right  to  invoke  the  exercise  of  the  prohibitory 
power  of  the  court,  at  this  stage  of  their  suit,  depends 
entirely  upon  the  defendants'  want  of  authority.  If  that 
question  has  already  been  determined  against  the  defend- 
ants by  the  judgment  of  the  appropriate  tribunal,  or  must 
be  according  to  settled  legal  principles,  the  complainants 
are,  as  a  matter  of  clear  right,  entitled  now  to  the  aid  of  the 
court,  but  not  otherwise.  'Eo  such  determination  has  been 
made.  The  complainants'  right  is  undetermined  and  in 
doubt,  and  they  cannot,  therefore,  have  the  remedy  they 
seek  until  they  have  first  established  their  right. 

I  do  not  think  the  matter  of  fact  on  which  the  complain- 
ants' second  claim  to  relief  rests,  is  sufficiently  established 
to  justify  the  allowance  of  a  preliminary  injunction.  It 
cannot  be  doubted  that  the  defendants,  in  the  construction 
of  their  road,  have  a  right  to  occupy  the  highways  to  the 
extent  of  a  reasonable  necessity.  31orris  and  Essex  R.  R. 
Co.  V.  Citi/  of  Newark,  2  Stock.  352;  Atfy-Gen.  v.  Morris  and 
37 
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Essex  R.  R.  Co.,  4  G  E.  Gr.  386 ;  Neivark  and  New  York  R. 
R.  Co.  V.  City  of  Newark,  8  C.  E.  Gr.  522.  Such  right  may 
arise  by  implication.  The  complainants  allege  that  the 
occupation  by  the  defendants'  road  of  certain  streets  of 
Long  Branch  will  exceed  this  limit,  while  the  defendants 
say  that  the  location  of  their  road,  at  the  point  of  contest, 
has  been  carefully  and  judiciously  made,  and  so  as  to  do  as 
little  damage  to  the  streets  as  can  be  done  if  the  line  of 
their  road  is  made  reasonably  direct.  The  main  point  of 
the  contest  is  at  the  crossing  of  a  street  called  Second 
avenue.  The  defendants  say,  in  order  to  construct  their 
road  skillfully  and  properly,  it  must  cross  this  street  longi- 
tudinally, while  the  complainants  insist  it  should  cross  at  a 
right  angle,  and  that  the  curve  necessary  to  be  made  to  do 
60  will  be  neither  unusual  nor  objectionable.  It  will  thus 
be  seen,  the  point  in  dispute  presents  simply  a  question  in 
engineering,  which  must  be  decided  almost  exclusively  on 
the  evidence  of  experts.  This  was  the  view  expressed  by 
the  chief  justice  in  the  case  last  referred  to.  The  material 
now  before  the  court  for  the  guidance  of  its  judgment  on 
this  point,  is  exceedingly  scanty.  One  expert  on  each  side 
has  expressed  an  opinion  under  oath — they  are,  of  course, 
somewhat  conflicting — but  neither  is  supported  by  sufficient 
reasons  to  make  it  the  iit  basis  of  a  judicial  determination. 
It  is  enough  to  say,  I  am  not  satisfied  the  defendants'  road 
will  occupy  or  encroach  upon  any  part  of  the  highways 
under  the  supervision  of  the  complainants  to  an  unreason- 
able or  unnecessary  extent. 
An  injunction  must  be  denied. 
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THE  PREROGATIVE  COURT 

OP 

THE  STATE  OF  NEW  JERSEY, 
MAY  TERM,  1878. 


Theodore  Runyon,  Esq.,  Ordinary. 


In  the  matter  of  the  admission  to  probate  of  a  paper 
writing  purporting  to  be  the  will  of  Edward  Evans, 
deceased,  late  of  Burlington  county. 

1.  The  statute  [Rev.  p.  755,  §  16,)  provides  that  "no  will  shall  be 
proved  before  the  ordiuary  or  surrogate  until  after  ten  days  from  the 
death  of  the  testator."  E.  died  on  December  19th,  1811.— Held,  that 
the  probate  of  his  will  and  the  issuing  of  letters  testamentary  thereon 
on  December  29th,  1877,  were  erroneous  ;  they  ought  not  to  have  been 
granted  until  after  that  day. 

2.  The  caveators  applied  to  the  orphans  court  for  an  order  setting 
aside  the  probate  and  letters,  which  was  refused.  On  appeal  from  this 
order  of  refusal  the  proceedings  of  the  orphans,  court  were  affirmed.— 
Held,  that  the  orphans  court  can  review  the  surrogate's  acts  only  by 
appeal.     [Rev.  p.  791,  g  174.) 

On  appeal  from  the  decree  of  the  orphans  court  of  Bur- 
lington county. 

Mr.  C.  S.  See,  for  appellants. 

Mr.  J.  Flemming,  for  respondents. 
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On  admission  to  probate  of  the  will  of  Edward  Evans. 

The  Ordinary. 

Edward  Evans  died  on  the  19th  of  December,  1877. 
On  the  29th  of  that  month  a  paper,  purporting  to  be  hm 
last  will  and  testament,  was  admitted  to  probate  by  the  sur- 
rogate of  the  county  of  Burlington,  who  then  issued  letters 
testamentary  thereon.  No  caveat  had  then  been  filed 
against  admitting  it  to  probate.  Subsequently  various 
caveats  were  filed,  and  the  caveators  applied  to  the  orphans 
court  of  that  county  for  an  order  setting  aside  the  probate 
and  revoking  the  letters.  That  application  was,  on  the  9th 
of  February,  1878,  denied.  From  the  order  denying  it,  an 
appeal  was  taken  to  this  court. 

The  questions  presented  for  decision  are,  whether,  in 
view  of  the  fact  that  the  testator  died  on  the  19th  of  the 
month,  the  admission  of  the  paper  to  probate  on  the  29th  ot 
that  month  was  contrary  to  law ;  and  whether  the  denial,  by 
the  orphans  court,  of  the  application  to  set  aside  the  pro- 
bate and  revoke  the  letters,  was  erroneous. 

As  to  the  first  question :  The  sixteenth  section  of  the 
orphans  court  act,  as  it  stood  before  the  revision  [Nix.  Dig, 
643),  provided  that  the  surrogate  of  each  county  should 
"  take  the  depositions  to  wills,  administrations,  inventories,^ 
and  administration  bonds  in  case  of  intestacy,  and  issue 
thereon  letters  testamentary  and  of  administration."  It 
concluded  with  the  proviso  that  no  surrogate  should  pro- 
ceed to  prove  any  will  until  ten  days  from  the  death  of  the 
testator.  By  the  revision  it  is  enacted  in  lieu  of  the  proviso, 
that  no  will  shall  be  proved  before  the  ordinary  or  surrogate 
until  after  ten  days  from  the  death  of  the  testator.     [Rev.  p.  755.) 

The  industry  of  the  counsel  of  the  parties  has  presented 
to  the  court  very  many  of  the  decisions  on  the  subject  of 
the  computation  of  time.  They  are,  it  is  unnecessary  to 
remark,  conflicting,  and  they  furnish  neither  rule  nor 
precedent  by  v^^hich  the  method  of  computation  in  this  case 
should  be  governed. 

In  Griffith  v.  Bogert,  18  Hov).  158,  a  case  on  which  much 
reliance  was  placed   by  the    respondent's  counsel   on  the 
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hearing,  the  court  said :  "  It  would  he  tedious  and  unprofit- 
able to  attempt  a  review  of  the  very  numerous  modern 
decisions,  or  to  lay  down  any  rules  applicable  to  all  cases. 
Every  case  must  depend  on  its  own  circumstances."  It 
then  proceeded  to  illustrate  this  view  by  sajnng  that,  when 
the  construction  of  the  language  of  a  statute  is  doubtful, 
courts  will  always  prefer  that  which  will  confirm  rather 
than  destroy  any  bona  fide,  transaction  or  title ;  that  the 
intention  and  policy  of  the  enactment  should  be  sought  for 
and  carried  out,  and  that  courts  should  never  mdulge  in 
nice  grammatical  criticism  of  prepositions  or  conjunctions 
in  order  to  destroy  rights  honestly  acquired.  That  was  a 
case  where  a  sale  had  been  made  under  execution  of  the 
lands  in  Missouri  of  a  deceased  debtor.  The  law  of  that 
state  prohibited  it  from  being  done  until  after  the  expiration 
of  eighteen  months  from  the  date  of  the  letters  of  adminis- 
tration upon  the  estate  of  the  debtor.  The  letters  were 
dated  on  the  1st  of  November,  1819,  and  the  sale  took  place 
on  the  1st  of  May,  1821.  It  was  held  that,  in  computing 
the  time,  the  terminus  a  quo  should  be  included.  The  court 
said  there  was,  in  that  case,  no  reason  for  departing  from 
the  general  rule  and  popular  usage  of  treating  the  day  from 
which  the  term  is  to  be  calculated,  or  "  terminus  a  quo,''  as 
inclusive;  and,  after  stating  the  object  of  the  legislature  in 
maldng  the  provision,  added :  "  The  construction  which 
would  exclude  the  day  of  the  date  is  invoked,  not  to  avoid 
a  forfeiture  or  confirm  a  title,  but  to  destroy  one  obtained 
by  a  purchaser  in  good  faith,  under  the  sanction  of  a  public 
judicial  sale.  If  the  statute  in  question  were  one  of  limita- 
tion, whereby  the  remedy  of  the  creditor  would  have  been 
lost  unless  execution  had  issued  and  sale  been  made  within 
the  eighteen  months,  probably  a  different  construction 
might  have  prevailed."  It  will  be  seen,  then,  that  the  case 
furnishes  neither  rule  nor  precedent  for  the  case  in  hand. 

The  object  of  the  provision  under  consideration  is  obvi- 
ous. It  was  to  give  to  persons  interested  in  contesting  the 
admission  of  a  will  to  probate,  reasonable  opportunity  to  do 
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SO.  The  legislature  regarded  ten  days  from  the  death  of  the 
testator  as  reasonable  time,  and  it  intended  that  a  caveat 
filed  within  the  ten  days  should  prevent  the  surrogate  from 
admitting  the  will  to  probate.  The  language  of  the  statute 
is  so  clear  and  explicit  that  there  is,  indeed,  no  room  for 
any  other  than  the  most  obvious  construction.  By  the 
terms  of  the  proviso  in  the  act  as  it  stood  before  the  revi- 
sion, a  will  could  not  lawfully  be  admitted  to  probate  at  an 
earlier  day  than  the  tenth  after  the  day  of  the  death  of  the 
testator.  By  the  revision  it  is  provided  that  a  will  shall  not 
be  admitted  to  probate  until  after  the  period  of  ten  days 
shall  have  elapsed  from  the  day  of  the  death  of  the  testator. 
In  computing  the  ten  days  from  the  death,  the  day  on 
which  that  event  occurred  is  to  be  excluded.  Thome  v. 
Mosher,  5  C.  E.  Gr.  257.  The  statute  as  it  now  stands 
revised,  declares  that  the  will  shall  not  be  admitted  to  pro- 
bate until  after  the  ten  days. 

In  the  case  under  consideration,  the  testator  died  on  the 
19th  of  the  month.  The  29th  was  ten  days  from  that  time. 
The  will  could  not  lawfully  be  admitted  to  probate  until 
after  the  ten  days ;  that  is,  it  could  not  lawfully  be  admitted 
to  probate  until  after  the  29th.  The  admission  of  the  will 
to  probate  on  the  29th  was,  therefore,  illegal,  and  the  pro- 
bate would,  for  that  cause,  in  a  proper  proceeding,  be  set 
aside.  In  re  Little's  will,  referred  to  in  Tenbrook  v.  McColrriy 
5  Hal  336. 

This,  however,  is  not  a  proper  proceeding  for  the  pur- 
pose. The  application  was  made  to  the  orphans  court  tc 
set  aside  the  probate  and  revoke  the  letters  by  means  of  a 
rule  on  the  executrix  to  show  cause,  and  not  by  appeal. 
The  one  hundred  and  seventy-fourth  section  of  the  orphans 
court  act  {Rev.  p.  791)  provides  that  proceedings  of  surro- 
gates respecting  the  probates  of  wills  shall  be  subject  to 
appeal  to  the  orphans  court  by  any  person  interested,  or 
other  person  representing  him,  and  to  proceedings  thereon, 
as  if  the  will  had  not  been  proved.  The  orphans  court  had 
no  power  over  the  subject  of  the  application  in  question^ 
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except  when  brought  before  it  in  the  method  provided  by 
law — by  appeal. 

It  was  said,  in  Quidortv.  Pergeaux,  3  C.  E.  Gr.  472,  477,  that 
the  proceedings  of  the  surrogate,  in  admitting  a  will  to  pro- 
bate, are  those  of  a  regularly-established  court,  and  are  to 
be  treated  accordingly,  and  that  they  can  only  be  reviewed 
by  appeal. 

"  If,"  said  the  court  in  Ryno  v.  Ryno,  12  C.  E.  Gr.  522, 
"the  probate  be  irregular  or  voidable  for  any  cause,  the  rem- 
edy is  by  appeal,  or  by  proceeding  for  the  revocation  of  the 
letters  testamentary.  The  decree  of  the  surrogate,  until 
reversed,  is  both  conclusive  and  final."  The  court,  in  that 
case,  also  said  that,  by  the  grant  of  probate,  the  power  of 
the  surrogate  is  exhausted,  and  his  jurisdiction  over  the 
subject  matter  is  at  an  end. 

Whether  the  surrogate  may  review  and  set  aside  his 
decree  when  unlawfully  made,  as  in  the  present  case,  and 
where  it  has  been  made  through  fraud  or  imposition  prac- 
ticed upon  him,  it  is  not  necessary  now  to  consider. 

The  appellant's  counsel,  to  support  the  proceedings  in 
this  case,  cited  the  case  of  Morris  v.  Morris,  1  Harr.  526, 
and  the  cases  therein  referred  to.  It  is  enough  to  say,  in 
reference  to  them,  that  when  the  adjudications  therein  were 
made,  there  was  no  appeal  from  the  surrogate  to  the 
orphans  court  in  the  matters  which  were  the  subject  of 
those  adjudications.  And  so,  too,  when  the  appeal  in  the 
matter  of  Clemenfs  Appeal,  10  C.  E.  Gr.  508,  was  taken,  no 
appeal  had  been  given  to  the  orphans  court  from  the  order 
of  the  surrogate  granting  letters  of  guardianship.  Such 
appeal  has  since  been  given.     [Rev.  p.  791.) 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
costs. 
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Randal  S.  Blackwell  and  others,  appellants, 

V. 

LucRETiA  A.  F.  Blackwell  and  others,  executors, 
respondents. 

1.  Exceptions  by  creditors  to  an  executor's  account  must  be  taken 
in  the  manner  provided  by  statute.     {liev.,  Orphans  Court,  W  86-88.) 

2.  In  selling  their  testator's  real  estate,  the  executors  allowed  the 
widow,  who  was  one  of  the  executors,  to  fix  arbitrarily  and  retain  out 
of  the  purchaso-money  the  amount  claimed  by  her  as  the  value  of  her 
dower.  Such  amount  being  in  excess  of  the  true  value  of  her  dower, — 
Held,  that  they  must  account  for  the  difference. 

3.  The  executrix,  by  collusion  with  the  auctioneer,  bought  part  of 
the  personalty  at  less  than  it  would  have  brought  if  fairly  sold. — Held, 
that  the  executoi"s  must  account  for  the  difference  between  the  price 
paid  by  her  for  the  property  at  the  auction  and  the  inventory  valua- 
tion thereof. 


On  appeal  from  decree  of  Hunterdon  orphans  court. 
Mr.  R.  S.  Kuhl  and  Mr.  G.  A.  Allen,  for  appellants. 
Mr.  H.  A.  FliLck  and  Mr.  J.  T.  Bird,  for  respondents. 

The  Ordinary. 

The  petition  of  appeal  presents  various  subjects  for  adju- 
dication, all  of  which,  except  those  upon  which  I  am  about 
to  pass,  have  been,  by  consent  of  the  counsel  of  the  parties 
at  the  hearing  of  the  appeal,  withdrawn  from  consideration. 

Augustus  Blackwell,  late  of  the  county  of  Hunterdon,  by 
his  will  made  on  the  7th  of  January,  1874,  after  directing 
that  his  debts  and  funeral  expenses  be  paid,  gave  to  his  wife 
(whom,  and  his  brother  Bloomfield,  he  appointed  executors 
of  his  will)  any  of  the  household  furniture  in  his  house 
which  she  might  need  for  housekeeping,  any  cow^  she  might 
select  from  his  herd,  and  the  sum  of  $200.  He  then  gave 
to  his  daughter,  Annie  M.  Blackwell,  the  set  of  bed-room 
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furniture  which  was  theu  in  her  room,  a  cow,  and  the  sum 
of  $300.  To  his  son  Charles  he  gave  the  buggy  wagon 
whicli  the  former  was  accustomed  to  use,  the  harness  which 
he  used  with  it,  and  a  coh,  to  be  selected  by  Charles  from 
the  testator's  stock  of  horses;  and  also  the  sum  of  $200, 
and  the  testator's  wearing  apparel.  He  gave  the  residue 
of  his  estate  to  his  wife  and  two  children,  in  equal  shares, 
and  provided  that  his  executors  should  advertise  his  real 
estate  to  be  sold  at  private  sale  for  a  year,  if  it  should  not 
be  sooner  sold;  and  directed  that,  if  it  should  not  be  sold 
at  the  expiration  of  the  year,  they  should  sell  it  at  public 
sale.  His  personal  property  consisted  of  his  household  fur- 
niture and  the  stock,  &c.  on  his  farm,  and  some  pecuniary 
claims.  His  real  estate  consisted  of  the  farm  of  about  two 
hundred  acres  on  which  he  lived  (which  appears  to  have 
been  mortgaged  for  more  than  its  value),  a  tavern  property 
of  about  seven  acres,  and  two  houses  and  lots.  The  exec- 
utors sold  the  personal  property  at  public  auction,  part  of  it 
on  the  10th  of  March,  1874,  and  the  rest  subsequently. 
They  also  sold  the  real  estate  at  public  auction;  the  tavern 
property  and  the  houses  and  lots  on  the  21st  of  November, 
1874,  and  the  farm  on  the  3d  of  December  following. 
When  the  first  sale  of  personal  property  took  place,  the 
executors  were  not  aware  tliat  the  estate  was  insolvent,  as  it 
proved  and  was  afterwards  duly  declared  to  l)e.  The  second 
sale  of  the  personal  property  took  place  in  February,  1875, 
after  it  had  been  ascertained  that  the  estate  was  insolvent. 
Much  of  the  controversy  between  the  parties  has  arisen  in 
reference  to  that  sale  and  the  sale  of  the  real  estate. 

The  possession  of  the  farm  was  delivered,  on  the  1st  of 
April,  1874,  to  Mrs.  Vanderveer,  holder  of  the  third  mort- 
gage (which  was  for  $4,000  and  interest)  thereon,  as  mort- 
gagee thereof.  She  and  her  husband  leased  it  to  Mrs. 
Blackwell,  the  executrix,  for  one  year  from  that  time  at  the 
rent  of  $280,  the  interest  for  a  year  on  Mrs.  Vanderveer's 
mortgage.  The  property  w^as  sold,  as  before  stated,  on  the 
3d  of  December,  1874.     Though  it  was,  by  consent  of  the 
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mortgagees  and  Mrs.  Blackwell,  sold  free  of  all  encum- 
brance by  mortgage  or  of  dower,  the  sale  was  subject  to 
Mrs.  Blackwell's  right  as  tenant  to  enter  upon  the  property, 
take  care  of,  harvest  and  thresh  and  remove  the  then  grow- 
ing crop  of  winter  grain.  The  property  brought  at  the  sale 
$13,835.50.  It  was  bought  by  Henry  C.  Rinearson.  The 
principal  of  the  mortgages  on  it  amounted  to  $15,000. 

The  appellants  allege  that  the  executors  retained  out  of 
the  proceeds  of  the  sale,  among  other  sums,  for  expenses, 
&c.,  $20  for  auctioneer's  fees  for  selling  the  farm,  and 
$399.21  for  their  commissions  on  the  amount  at  which  the" 
property  was  sold,  and  they  therefore  object  to  the  allow- 
ance of  a  credit  of  $20  for  auctioneer's  fee  paid  William  S. 
Riley,  on  the  3d  of  December,  1874,  contained  in  the  exec- 
utor's account,  and  for  which  they  ask  allowance,  and  to  the 
allowance  of  commissions  in  the  account  in  respect  to  the 
proceeds  of  the  sale  of  the  farm.  Mr.  Riley  testifies  that 
his  compensation  for  selling  all  the  real  estate,  including  the 
farm  and  the  adjournment  of  the  sale  thereof,  was  $20. 
They  are  not  entitled  to  allowance  in  their  account  for 
either  the  $20  or  their  commissions  on  the  amount  of  the 
proceeds  of  the  sale. 

The  appellants  further  insist  that  the  value  of  the  rent  of 
the  farm  for  the  year  during  which  it  was  held  by  Mrs. 
Blackwell,  under  the  lease  from  Mrs.  Vanderveer  as  mort- 
gagee, was  at  least  $600,  and  that,  therefore,  the  demand  of 
Mrs.  Vanderveer  for  deficiency  is  greater  than  it  ought  to 
be  by  at  least  the  difierence  between  $600  and  the  amount 
of  rent  agreed  upon,  $280.  The  rent  for  that  year,  accord- 
ing to  the  proof,  should  have  been  as  much  as  $600.  But 
the  question  of  the  liability  of  the  mortgagee  to  account  for 
the  difference  cannot  be  entertained  in  this  proceeding.  If 
the  exceptants  had  desired  to  litigate  it,  they  should  have 
done  so  in  the  manner  provided  by  the  statute.  (Bev.,  Or- 
vhans  Court ^  §§  86-88.)     They  have  not  done  so. 

The  sale  of  the  other  real  estate  (the  tavern  property  and 
the  two  houses  and  lots)  is  brought  under  consideration  by 
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reason  of  the  objection  made  that  the  price  accounted  for 
by  the  executors  is  not  as  much  as  it  ought  to  be.  The 
conditions  of  sale  declared  that  both  properties  were  sold 
"  subject  to  the  right  of  Lucretia  Blackvvell  as  widow  of 
Augustus  Blackvvell,  deceased,  but  free  and  clear  of  all 
encumbrance  by  mortgage."  The  tavern  property  was 
struck  off  to  Charles  B.  Blackwell,  the  testator's  son,  at 
$1,997.50,  and  he  signed  an  acknowledgment  that  he  had 
purchased  it  at  that  price.  The  other  property  was  struck 
off  to  Jonathan  Hunt,  at  $600,  and  he,  too,  signed  an 
acknowledgment  that  he  had  purchased  it  at  that  price. 

It  appears  that  the  auctioneer,  to  prevent  misunderstand- 
ing, proclaimed,  during  the  sale,  that  the  sum  which  any 
person  should  bid  would  be  the  price  at  which  he  should 
have  the  property,  leaving  it  to  the  executors  to  release  the 
property  from  Mrs.  Blackwell's  claim  for  dower  and  any 
other  encumbrances  thereon.  It  appears,  also,  that  it  was 
proclaimed  or  understood,  at  the  sale,  that  the  widow  would 
accept  $700  for  her  dower  in  the  tavern  property,  and  $400 
for  her  dower  in  the  other;  and,  in  the  settlement  of  the 
purchase-money,  she  received  those  sums  accordingly. 
This  method,  by  which  she  was  allowed  to  fix  the  pecuniary 
value  of  her  dower  in  the  property  at  such  sum  as  she 
thought  proper,  is  obviously  liable  to  most  serious  objec- 
tions. There  does  not  appear  to  have  been  any  check 
upon  her  valuation,  nor  any  consideration  as  to  its  fairness. 
She  was  about  fifty  years  of  age.  Assuming  that  she  was 
in  good  health,  with  the  ordinary  average  expectancy  of 
life,  and  making  no  deductions  for  encumbrances  on  the 
property,  the  value  of  her  dower,  by  commutation,  accord- 
ing to  the  tables,  in  the  tavern  property,  would  have  been 
only  $419.47,  and  on  the  other  property,  only  $140.70;  yet, 
in  the  one  case  she  was  allowed  to  fix  it  at  $700,  and 
in  the  other  at  $400,  and  received  those  amounts  accord- 
ingly. She  should  not  be  permitted  to  retain  this  advantage. 
The   executors   must   account  for  the    difference   between 
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the  amounts  allowed  her  and  the  amounts  which  her  dower 
in  the  respective  properties  were  actually  worth. 

In  the  spring  immediately  following  the  death  of  the  tes- 
tator, a  large  quantity  of  the  manure  on  the  farm  was  spread 
upon  the  land  for  the  benefit  of  the  widow  as  lessee.  The 
orphans  court  charged  her  with  $100  for  it.  I  am  not  satis- 
fied, from  the  proof,  that  the  amount  of  this  charge  is  not 
sutficient.  The  proof  as  to  the  amount  of  the  manure  is 
somew^hat  vague.  J^obody,  indeed,  speaks  definitely  on  the 
subject.  There  is  an  admitted  error  of  $3.15  in  favor  of  the 
executors  in  the  charge  of  $44  for  carting. 

The  executors  ought  to  be  charged  with  the  difference 
between  the  inventory  price  of  all  the  articles  purchased  by 
the  widow  at  the  second  sale  of  the  personal  property  and 
the  price  at  which  they  were  struck  off  to  her.  In  the 
first  place,  she,  a  trustee,  purchased  at  her  own  sale  of 
the  trust  property.  In  the  next  place,  the  sale  was  so 
conducted  as,  to  secure  to  her,  at  merely  nominal  prices, 
all  of  the  property  which  she  desired  to  retain.  The 
auctioneer  not  only  did  not  encourage,  but  he  refused 
bidders.  He  admits  that  he  said  to  the  persons  present, 
before  the  sale  began,  that  "  the  sale  was  one  of  rather  a 
peculiar  nature ;  that  some  of  the  property  or  goods  in  the 
house  had  been  brought  there  by  the  widow,  but,  the  estate 
being  insolvent,  they  would  have  to  revert  to  the  benefit  of 
the  estate  or  creditors,  and  she,  as  executrix,  was  compelled 
to  sell  them  to  the  highest  bidder,"  or  words  to  that  effect. 
He  adds  that  he  said,  also,  that  an  opportunity  would  be 
given  to  every  one  to  bid,  and  that,  if  the  widow  bought, 
she  must  buy  like  the  rest.  He  says  that  he  was  aware, 
before  he  made  the  proclamation,  that  the  widow  intended 
to  purchase — that  she  herself  told  him  so. 

David  Conover  says,  the  auctioneer  "commenced  by  say- 
ing that  Augustus  Blackwell  had  made  a  will,  and  had  left 
the  household  goods  to  Mrs.  Blackwell,  all  she  saw  fit  to 
take ;  and  that  it  had  turned  out  that  the  property  would 
not  pay  the  debts,  and  the  household  goods  would  have  to 
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be  sold.  He  also  said  it  was  hard  for  Mrs.  Blackwell ;  that 
she  had  brought  a  good  many  goods  there,  and  that  the 
length  of  time  she  had  been  married  would  not  let  her  keep 
them,  and  they  had  to  be  sold."  He  says  the  auc- 
tioneer said  a  great  deal  more,  hut  that  is  about  the  sub- 
stance of  it;  that  he  preached  about  half  an  hour  about  the 
sale,  selling  the  goods,  and  it  being  hard  for  the  widow, 
which,  he  says,  they  all  knew. 

An  instance  is  given  in  the  testimony  of  the  auctioneer's 
ignoring  a  bid,  in  favor  of  the  widow,  and  striking  off  to 
her,  at  $5,  the  articles  (a  bed  and  its  furniture)  in  gross, 
which  were  worth  $50.  A  cupboard,  with  the  glassware 
and  crockery  in  it,  was  set  up  on  her  bid  of  $3,  and  struck 
off  to  her  thereon.  Drawers  full  of  bed  and  table  linen 
were  struck  off  to  her  at  prices  but  little  more  than  nomi- 
nal. The  auctioneer  bid  for  her,  declaring  that  the  bids 
were  hers.  Conover  says  that,  frequently,  during  the  sale, 
the  auctioneer  would  try  to  excite  the  sympathies  of  the 
people  for  the  widow ;  that  he  would  say  she  had  brought 
from  home  many  of  the  goods  ;  that  he  would  say :  "  Gen- 
tlemen, you  have  a  right  to  bid;"  that  he  would  set  up  the 
articles,  and,  without  giving  others  an  opportunity  to  bid, 
would  strike  them  off  to  her.  He  significantly  adds,  that 
there  was,  once  in  a  while,  a  bid  which  the  auctioneer  would 
not  refuse  to  take.  The  sale  was,  manifestly,  conducted  in 
such  a  manner  as  to  serve,  as  far  as  possible,  the  interest  of 
the  widow. 

There  is  no  specific  exception  as  to  the  failure  of  the 
executors  to  charge  themselves  with  the  amount  ($20)  at 
which  the  testator's  wearing  apparel  was  appraised  and 
inventoried;  nor  is  there  any  testimony  on  the  subject. 
The  attention  of  the  orphans  court  was  not,  it  would  seem, 
drawn  to  the  matter.  The  will  gave  the  testator's  wear- 
ing apparel  to  his  son.  It  appears  that  the  executors  were 
not  aware,  for  some  months  after  the  testator's  death,  that 
the  estate  was  insolvent.  The  household  furniture  and 
other  chattels  given  to  the  testator's  widow  and  children,  by 
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specific  bequest,  were  delivered  over  to  them  and  retained 
by  them  until  the  time  of  the  second  sale  of  personal  prop- 
erty, which  was  more  than  a  year  after  testator's  death. 
Whether  the  apparel  had  become  valueless  by  use  in  that 
time  does  not  appear.  As  before  remarked,  the  attention 
of  the  court  below  was  not  called  to  it,  and  there  no  evi- 
dence on  the  subject. 

The  appellants  insist  that  the  executors  should  themselves 
have  put  in  the  claim  of  Catherine  Blackwell,  a  minor, 
whose  guardian  the  testator  was,  among  the  debts  of  the 
estate ;  and  they  ask  that  the  executors  be  directed  by  the 
court  to  do  so  now.  The  ground  taken  by  them  is,  that  the 
executors  were  the  proper  persons  to  put  in  the  claim  as 
successors  of  the  testator  in  the  trust.  It  appears  that  the 
executors  found,  among  the  papers  of  the  testator,  two 
promissory  notes,  which  were  understood  to  belong  to  his 
ward.  They  were  advised  by  their  counsel,  that  the  claim 
of  the  ward  against  the  estate  in  their  hands  must  be  put  in 
like  any  other  debt,  and  that  it  was  no  part  of  their  duty  to 
put  in  the  claim.  This  matter  was  not  the  subject  of  excep- 
tion on  the  part  of  the  creditors.  There  was,  in  fact,  no 
exception  filed  to  the  account  on  this  score,  and  no  investi- 
gation into,  or  adjudication  upon  it,  was  had  or  made  in  the 
court  below.  The  remedy  of  the  ward,  who,  it  may  be 
remarked,  is  not  now  before  this  court,  must  be  sought  else- 
where. 

It  remains  to  consider  the  question  of  costs.  Some  of 
the  exceptions  to  the  account  were,  according  to  the  judg- 
ment of  the  orphans  court,  well  taken.  The  executors  are 
in  no  position  to  ask  that  the  costs  of  a  proceeding,  ren- 
dered necessary  by  their  dereliction  of  duty,  should  fall  on 
the  estate.  They  were  neither  entitled  to  counsel  fees  nor 
costs.     They  should  pay  costs,  both  below  and  here. 


CASES   ADJUDGED 

IN   THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

JULY  TERM,  1878. 


Job  Polhemus,  appellant, 


V. 


Ephraim  p.  Emson,  respondent. 

A  complainant  filed  his  bill  with  a  double  aspect,  asking  that  a  cer- 
tain voluntary  partition  should  be  established,  or,  failing  in  that,  to 
have  partition  made.  Such  voluntary  partition  was  established  by 
decree,  but,  on  appeal,  that  decree  was  reversed,  and  the  record 
remitted  to  be  proceeded  in  according  to  the  practice,  &c.—HeM,  that 
it  was  right  for  the  chancellor  to  retain  the  bill  in  order  to  decide  on 
the  alternative  prayer  for  a  partition. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Polhemus  v.  Emson,  1  Stew.  576. 

Mr.  Joel  Parker,  for  appellant. 

Mr.  James  Wilson,  for  respondent. 

The  Chief  Justice. 

This  case,  as  it  originally  stood  in  the  court  of  chancery, 
was  this  :  The  defendant  was  the  purchaser  of  an  undivided 
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interest  in  certain  lands  at  a  sale  made  by  the  sheriff  under 
an  execution  against  one  of  the  owners  in  common  of  such 
premises,  and,  by  virtue  of  such  interest,  had  commenced 
proceedings  at  law  to  have  these  lands  partitioned;  and, 
thereupon,,  the  complainant  exhibited  his  bill  in  chancery, 
enjoining  such  proceedings  and  praying  to  be  relieved  in 
either  of  two  ways,  viz.:  First,  to  have  a  certain  voluntary 
partition  which  had  been  made  by  the  tenants  in  common, 
established  between  himself  and  the  defendant ;  or,  second, 
to  have  a  partition  made  by  decree  and  according  to  the  prin- 
ciples of  equity.  On  the  final  hearing  of  this  cause  thus 
circumstanced,  the  chancellor  sustained  this  voluntary  parti- 
tion and  made  a  decree  in  conformity  with  such  view,  and, 
thereupon,  the  suit  was  transferred  to  this  court,  and,  on 
such  appeal,  the  question  considered  and  decided  here  was, 
whether  the  validation  of  the  voluntary  partition  above 
mentioned  was  proper.  Upon  full  advisement,  this  court 
came  to  the  conclusion  that  tenants  in  common  could  not 
make  a  partition,  unassisted  by  judicial  action,  which  would 
prevail  against  the  lien  of  an  existing  judgment,  and  this 
view  unavoidably  led  to  the  reversal  of  the  decree  that  was 
founded  on  the  opposite  theory.  This  was  the  entire  scope 
of  the  appellate  decision. 

The  cause  was  then  remitted,  and  the  next  step  on  the 
part  of  the  defendant  in  the  suit  was  a  motion  asking  the 
chancellor  to  dismiss  the  bill,  on  the  ground  that  such  w^as 
the  inevitable  consequence  of  the  decision  made  in  this 
court.  The  contention  was  that  the  entire  case  had  here 
been  passed  upon  and  finally  adjudged.  The  motion  was 
refused,  and  hence  the  present  appeal. 

The  construction  which  the  chancellor  put  upon  the  judg- 
ment of  this  court  was,  that  it  did  not  dispose  of  the  whole 
of  the  complainant's  equity,  and  I  have  failed  to  see  what 
there  is  in  the  history  of  this  case  that  has  bred  the  doubt 
with  respect  to  the  correctness  of  this  interpretation.  The 
bill  of  complaint  presented  the  case  of  the  complainant  in  a 
double  aspect,  praying  an  alternative  relief,  and  the  decision 
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in  the  court  of  chancery  and  in  this  court  was  addressed 
exclusively  to  one  of  such  prayers,  leaving  the  other  uncon- 
sidered and  undecided.  There  is  certainly  nothing  in  the 
opinion  read  in  this  court  from  which  it  can  be  even  implied 
that,  in  this  tribunal,  the  question  whether  the  complainant 
was  not  entitled  to  an  equitable  partition  of  the  premises 
received  a  judicial  consideration,  and  the  plea,  therefore, 
that  such  point  passed  to  judgment  is  entirely  a  gratuitous 
assumption.  This  part  of  the  case  has  not  been  settled  either 
in  this  court  or  in  the  court  of  chancery,  and  the  complain- 
ant has  an  unquestionable  right  to  have  it  settled,  and,  con- 
sequently, when  this  court  remitted  the  record,  with  a 
reversal  of  the  decree  respecting  the  eflect  of  the  voluntary 
partition  of  the  land,  and  with  a  direction  that  the  cause 
should  be  proceeded  with  in  the  court  of  chancery,  "accord- 
ing to  the  law  and  practice  of  said  court,"  the  proceedings 
were  manifestly  placed  before  the  latter  tribunal  in  the  same 
condition  as  though  the  chancellor  had  originally  rejected 
the  complainant's  primary  prayer,  which  was  to  give  effect 
to  the  distribution  of  the  premises  which  the  parties  had 
made  between  themselves.  The  appellants  appear  to  treat 
the  judgment  in  this  court  as  an  order  directing  the  bill  to 
be  dismissed;  but  the  entry  of  the  judgment  will  not  bear 
such  a  construction,  for,  instead  of  ordering  a  dismissal,  it 
directs  that  the  suit  be  proceeded  in.  If  this  court  had 
intended  to  decide  the  whole  case  in  favor  of  the  defendant, 
the  proper  entry  in  the  record  would  have  been,  that  the 
bill  should  be  ordered  to  be  dismissed.  Under  the  circum- 
stances of  the  case,  and  as  the  record  stands,  the  refusal  of 
the  motion  to  dismiss  the  bill  was  the  only  result  that  would 
harmonize  with  well-established  rules  of  equity. 

Why  should  this  bill  have  been  dismissed  ?  The  com- 
plainant is  entitled  to  a  division  of  the  land,  and  equity  has 
concurrent  jurisdiction  with  courts  of  law  over  the  subject. 
To  dismiss  this  suit  would  have  been  merely  to  remit  the 
parties  to  another  tribunal,  which,  in  such  a  situation,  is 
never  done.  Besides,  there  are  obvious  equities  entering 
38 
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into  the  case  which  make  it  necessary  that  the  partition 

should  be  made  in  the  tribunal  in  which  the  suit  is  now 

pending. 

I  think  the  decree  in  this  case  should  be  affirmed,  with 

costs. 

Decree  unanimously  affirmed. 


Richard  S.  Kuhl,  complainant, 

and 

Jacob  L.  Martin,  Henry  S.  Cook  and  others,  defendants. 

On  appeal  from  a  decree  of  the  chancellor  on  exceptions 
to  a  master's  report.  The  opinion  below  is  reported  in 
Kuhl  V.  Martin,  1  Stew.  370. 

Mr.  C.  Parker,  for  appellant. 

Mr.  G.  N.  Abeel,  for  respondent. 

The  Chief  Justice. 

Upon  a  full  consideration  of  this  case,  I  have  come  to  the 
conclusion  that  the  equities  involved  cannot  be  safely  settled 
unless  the  defendant,  Mrs.  Martin,  shall  be  permitted  to 
come  in  and  defend.  She  claims  under  a  mortgage  which 
has  been  assigned  to  her;  that  mortgage  was  derived  by 
her  from  her  codefendant,  Mr.  Cook,  and  in  the  bill  it  was 
attacked  as  invalid  in  his  hands.  But  that  attack  appears 
to  have  been  successfully  repelled ;  and  now  there  is  much 
in  the  case  to  raise  a  question  whether  this  encumbrance  is 
valid  in  the  hands  of  Mrs.  Martin.  She  refused  to  have 
that  matter  investigated  before  the  master.  The  contro- 
versy is  now  substantially  between  this  defendant  and  her 
codefendant,  Mr.  Cook.     If  Mrs.  Martin  has  no  equitable 
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title  to  the  mortgage  assigned  to  her,  she  has  no  standing 
by  virtue  of  which  she  can  question  the  validity  or  eifect  of 
the  levies  under  the  executions  mentioned  in  the  pleadings. 
The  bill  has  not  put  in  issue  her  equitable  title  to  this  mort- 
gage. That  title  should  be  put  in  issue,  and  the  other  ques- 
tions in  the  case  should  not  be  passed  upon  until  this  has 
been  done. 

On  this  ground  I  think  the  decree  should,  for  this  pur- 
pose, be  reversed,  but  without  costs. 

Decree  unanimously  reversed. 


The  City  of  Elizabeth,  appellant, 

and 

Isabella  Force  and  others,  respondents. 

If  a  negotiable  city  bond  be  stolen,  and  its  number  be  altered  by  the 
thief,  it  will  be  good  in  the  hands  of  a  subsequent  bona  fide  holder  who 
takes  it  for  value. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Force  v.  City  of  Elizabeth,  1  Stew.  403. 

Messrs.  Chetwood  ^  Williamson,  for  appellant. 

Mr.  Barker  Gummere,  for  respondents. 

The  Chief  Justice. 

This  bill  was  filed  by  Mrs.  Force  to  compel  the  city  of 
Elizabeth  to  pay  to  her  the  money  due  on  two  of  its  negoti. 


NoTE. — Corporation  bonds,  payable  to  bearer  or  order,  and  the  cou- 
pons annexed  thereto,  are  now  recognized  as  possessing  all  the  ordinary- 
properties  of  negotiable  instruments,  notwithstanding  some  excep- 
tional cases,  as  Diamond  v.  Lawrence  Co.,  37  Pa.  St.  353  ;  Crosby  v.  New 
London  B.  B.  Co.,  26  Conri.  121 ;  Myers  v.  York  B.  B.  Co.,  43  Me.  232; 
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able  bonds  which  she  had  purchased,  and  which  had  been 
stolen  from  her.  One  of  these  bonds  was  of  the  denomi- 
nation of  $500,  and  the  other  of  $1,000.  With  respect 
to  the  former  of  these  instruments,  I  shall  notice  it 
no  further  than  to  say  that,  in  my  opinion,  the  questions 
connected  with  it  were  properly  disposed  of  in  the  court  of 
chancery.  But  the  other  bond  stands  upon  quite  different 
ground. 

This  bond  was  dated  July  Ist,  1870,  was  payable  ta 
bearer,  with  interest  due  semi-annually,  to  be  drawn  on  the 
coupons  which  were  attached  to  it.  It  was  one  of  a  series 
of  seven,  of  $1,000  each,  numbered  from  1,711  to  1,717, 
and,  when  the  bond  in  question  was  stolen,  it  bore  the  num- 
ber 1,711,  but,  when  it  was  presented  for  payment,  and  was 
paid  by  the  city,  its  number  had  been  changed  to  1,714.  It 
was  obvious,  from  the  proofs,  that  this  alteration  had  been 
made  by  the  thief,  so  that  he  could  negotiate  the  instrument 
with  the  less  risk.  The  bond  was  paid  by  the  city  to  a  bona 
fide  holder  for  value. 

It  was  decided,  in  the  court  below,  that,  notwithstanding 
such  payment,  Mrs.  Force,  the  former  owner  of  the  bond, 
was  in  a  position  to  compel  the  payment  of  this  money  over 
again.  The  only  reason  given  in  support  of  this  view  was, 
"that  the  alteration  of  the  number  destroyed  the  bond  as  a 


Jackson  v.  York  It.  It.  Co.,  48  Me.  147  ;  Clarke  v.  Janesville,  1  Biss.  98, 
Miller,  J.  And  such  is  the  rule  established  by  the  recent  cases  in 
England.  Gorgier  v.  Mierille,  SB.  &  C.  45;  General  Estates  Co.,  L.  H. 
(3  Ch.  App.)  758;  Imperial  Land  Co.,  L.  R.  (11  Eg.)  478;  Hercules  Ins. 
Co.,  L.  B.  (19  Eq.)  302;  Goodioin  v.  Robarts,  L.  R.  (1  App.  Cas.)  476. 
See  Crouch  v.  Credit  Fonder,  L.  R.  (8  Q.  B.)  374. 

Such  bonds  or  coupons,  although  stolen,  are  collectible  in  the  hands 
of  a  bona  fide  holder,  who  took  them  for  value,  in  the  usual  course  of 
business,  before  maturity  and  without  notice.  Carpenter  v.  Rommel,  5 
Phila.  {Pa.)  34;  Consolidated  Ass'nv.  Numa  Avegno,  28  La.  An.  552;  Gil- 
borough  V.  Norfolk  R.  R.  Co.,  1  Hughes  410;  Seyhell  v.  Nat.  Currency  Bank, 
2  Daly  [N.  Y.)  383,  54  N.  Y.  288;  Evertson  v.  Nat.  Bank  of  Newport,  66 
N.  Y.  14;  California  v.  Wells,  15  Cal.  336  ;  Spooner  v.  Holmes,  102  Mass.  503. 

If,  however,  the  instrument  is  incomplete,  as  if  any  essential  part  is 
in  blank,  and  is  afterwards  filled  up  by  the  thief,  or  holder  through 
the  thief,  no  recovery  can  be  had.  In  Ledwich  v.  McKim,  53  N.  Y.  307, 
the  place  of  payment  was  left  in  blank,  and,  before  it  was  filled  up  by 
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means  of  legal  proof,  not  only  in  favor  of  the  person  wlio 
made  it,  but  of  any  subsequent  holder  who  must  trace  his 
title  to  him."  But  this  conclusion,  I  am  constrained  to 
think,  is  erroneous,  and  the  fallacy  has  arisen,  it  would 
seem,  from  considering  the  thief,  in  some  degree,  as  a 
holder,  in  a  legal  sense,  of  the  instrument  in  question.  But 
this  is  plainly  not  so,  the  thief  having  no  interest  in  the 
bond  in  any  degree  whatever,  so  that  his  act  in  altering  the 
number  was  the  act  of  a  mere  spoliator.  This  becomes  per- 
fectly clear  if  we  imagine  the  circumstance  of  the  bond 
being  recovered  by  Mrs.  Force  from  the  thief,  after  its 
alteration  and  before  its  payment — Could  it  be  pretended, 
according  to  the  law  as  it  is  settled  in  this  state  and  in  this 
country,  that,  in  such  a  situation,  she  would  have  been 
debarred  from  recovering  the  money  due  on  the  instru- 
ment? The  legal  rule  is  entirely  established  that  an  altera- 
tion of  an  instrument,  made  by  a  stranger,  without  the 
knowledge  or  consent  of  the  owner,  will  not  affect  the 
rights  of  the  latter  under  it ;  and,  by  force  of  such  rule,  it 
is  undeniable  that  Mrs.  Force,  notwithstanding  the  change 
in  the  number  of  that  bond,  if  it  had  come  back  to  her 
before  its  payment,  could  have  enforced  it  by  an  action  at 
law.  Such  being  the  case,  it  seems  to  follow,  as  the  neces- 
sary result  of  legal  principles,  that  the  bona  fide  holder  for 


the  president,  the  bonds  were  stolen. — Held,  that  a  bnna  fide  holder 
could  not,  by  insertinji  the  name  of  a  place  in  the  blank,  recover. 
In  Jackson  v.  Vicksburg  Co.,  2  Woods  141,  on  precisely  similar  facts,  the 
same  result  was  reached.  In  Maas  v.  Missouri  R.  R.  Co.,  11  Hun  [N.  Y.) 
8,  the  corporate  seal  of  the  obligors  and  the  endorsement  of  the 
trustee,  were  both  wanting  when  the  bonds  were  stolen  ;  subsequently 
these  were  forged,  and  then  the  bonds  came  into  plaintiff's  hands. — 
Held,  that  the  company  was  not  liable. 

Query.  Whether  a  seal  is  requisite.  It  is  not  to  the  coupon  of  a 
county  bond.  Ring  v.  County,  6  Iowa  265.  Nor,  it  seems,  to  the 
bond  itself.  People  v.  Mead,  24  N.  Y.  114;  2  Dan.  Neg.  Inst.,  §  1495. 
See  Porter  v.  Androscoggin  R.  R.  Co.,  37  Me.  349  ;  Regents  v.  Detroit,  12 
iMich.  138 ;  Crouch  v.  Credit  Fonder,  L.  R.  (8  Q.  B.)  374 ;  Mercer  County  v. 
Hacket,  1  Wall.  83  ;  Steamboat  v.  Shaw.  2  Greene  [la.)  91  ;  Chilton  v.  People, 
66  ///.  501  ;  Stevens  v.  AUmen,  19  Ohio  St.  485 ;  State  v.  Thompson,  49  Jlfo.  188. 

As  a  bond  takes  effect  from  its  delivery,  it  is  presumed  that  a  blank 
in  the  date  would  not  affect  a  recovery.     Pierce  v.  Richardson,  37  N.  H. 
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value  of  such  instrument  must  stand  on  the  same  vantage 
ground.  Such  holder  does  not,  in  legal  contemplation, 
derive  his  title  from  the  thief;  if  he  did,  such  title  would 
be  worthless  indeed,  and  it  would  not  be  necessary,  in  order 
to  make  it  so,  to  resort  to  the  fact  that  the  thief  had  vitiated 
the  bond  by  its  alteration.  In  2  Parsons  on  Bills  and  Notes, 
it  is  said :  "  The  bona  jide  assignee  for  value  of  lost  or 
stolen  negotiable  notes  and  checks,  has  a  valid  and  com- 
plete title  in  them,  even  though  his  transferrer  had  no  title 
whatever." 

It  is  clear  that  the  thief  in  this  case  had  no  rights  in  the 
instrument,  and  could  transmit  none.  But  the  holder  in 
good  faith  does  not  claim  to  be  invested  with  any  transmit- 
ted right ;  the  bond  being  payable  to  bearer,  he  claims  by 
force  of  the  direct  promise  of  the  city  made  to  himself. 
The  consequence  is  that  he  can  no  more  be  affected  by  the 
act  of  a  spoliator,  in  altering  the  instrument  for  which  he 
has  honestly  paid  value,  than  can  be  any  person  holding  a 
title  antecedent  to  such  alteration. 

Any  decision  in  this  case  exploding  the  defence  here 
interposed,  would,  it  appears  to  me,  be  greatly  inconsistent 
with  the  legal  principle  that  gives  untrammeled  negotia- 


306;  Fournier  v.  Ci/r,  64  Me.  32;  Whiting  v.  Daniel,  1  Flen.  &  Mun.  [Va.) 
391  ;  Adsetts  v.  Hives,  33  Beav.  52  ;  Bills  v.  Stanton,  69  III.  51. 

The  thief's  insertion  of  the  name  of  a  payee  in  the  blank  left  for 
that  purpose,  is  not  such  an  alteration  as  will  avoid  the  bond.  Boyd  v. 
Kennedy,  9  Vr.  146  ;  Dutchess  Co.  Ins.  Co.  v.  Hachfield,  1  Hun  {N.  Y.)  &1b. 
For  the  fact  of  the  bond  not  being  payable  to  a  j^articular  person,  does 
not  render  it  non-negotiable  {Smith  v.  County,  54  Mo.  58)  ;  and  the  same 
rule  applies  to  a  coupon  [McCoy  v.  Washington  Co.,  3  Wall.  Jr.  381)  ;  but 
see  Evertsonv.  Nat.  Bank  of  Newport,  66  N.  Y.  14,  21,  qualifying  these 
cases,  and  Clarke  v.  Janesville,  1  Biss.  98,  103. 

In  an  ordinary  bond  an  obliaee  is  as  essential  as  an  obligor.  Pelham 
V.  Grigg,  4  Ark.  141  ;  Phelps  v.  Call,  7  Ired.  (N.  C.)  262 ;  Marsh  v.  Brooks, 
11  Ired.  {N.  C.)  409;  Kemp  v.  McGuigan,  Tapp.  [Ohio)  50.  See  Boyd  v. 
Kennedy,  9  Vr.  146,  149  ;  Grai/  v.  Humph,  2  Hill  (S.  C.)  Ch.  6  ;  McCown  v. 
Wheeler,  20  Tex.  372  ;  Van  Amringe  v.  Morion,  4  Whart.  (Pa.)  382  ;  Coles  v. 
Hulme,  8  B.  &  C.  568,  574,  note  (a)  ;  Giles  v.  Halsted,  4  Zah.  366. 

If  overdue  bonds  or  coupons  are  stolen,  and  then  come  into  a  bona 
fide  holder's  hands,  he  cannot  collect  their  amount.  Arents  v.  Com.  18 
'Gratt.  (  Va.)  750;  First  Nat.  Bank  v.  County  Com'rs,  14  Minn.  77  ;    Belo  v. 
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bility  to  instruments  of  this  kind.  The  case  presented  is 
the  strongest  possible  in  favor  of  the  city.  No  question  of 
negligence  in  its  making  the  payment  in  question  is  at  all 
pertinent,  for,  if  the  agents  of  the  city  had  been  aware, 
when  they  made  such  payment,  that  the  bond  had  been 
both  stolen  and  altered,  they  could  not  have  refused  to 
redeem  it,  as  it  was  then  held  by  an  innocent  purchaser. 
The  alteration  itself  was  in  an  immaterial  particular,  as  the 
number  on  a  bond  is  no  part  of  it.  Such  has  always  been 
the  common  law  doctrine,  for,  even  in  an  indictment,  it  was 
not  necessary,  although  the  case  called  for  an  insertion  in 
the  pleading  of  an  exact  copy  of  the  instrument,  to  include 
the  figures  or  numbers  upon  the  paper,  and  which  were 
extrinsic  of  the  body  of  such  instrument.  The  number  of 
the  bond  is  put  upon  it  as  a  mark  denoting,  for  the  conve- 
nience and  protection  of  the  maker,  that  it  is  one  of  a 
series,  but  such  mark  does  not  enter  into  or  in  anywise 
aflfoct  the  agreement  embodied  in  it;  the  purchaser  has 
nothing  to  do  with  it,  and  need  give  it  no  heed.  To  lay 
down  the  broad  doctrine  (and  this  must  be  done  if  this 
decree  be  sustained)  that  an  alteration  in  such  an  incidental 
and  unessential  characteristic  as  this,  by  a  person  possessed 


Forsytke,  76  JV.  C.  489  ;  Vermih/e  v.  Adams  Ex.  Co.,  21  Wall.  138.  See 
Union  Bank  v.  JVew  Orleans,  14  Am.  Law  Reg.  555. 

In  Evertson  v.  Nat.  Bank  of  Newport,  66  N.  Y.  14,  coupons  were  held 
to  be  entitled  to  three  days'  grace,  so  that  a  purchaser  after  the  time 
specified  for  payment,  but  before  the  expiration  of  the  days  of  grace, 
was  deemed  a  purchaser  before  maturity.  iSee  Bowen  v.  Newell,  8  N.  Y. 
190.  In  Arents  v.  Com.,  18  Grait.  (  Va.)  750,  such  coupons  were  held  not 
entitled  to  grace. 

The  fact  that  a  holder  of  debentures  purchased  them  after  the  com- 
pany passed  a  resolution  to  wind  up,  will  not  affect  his  rights.  Bnpe- 
rial  Land  Co.,  L.  H.  [11  Eq.)  478. 

That  the  real  owner  gave  immediate  notice  of  the  theft,  by  publication, 
will  not  of  itself  deprive  the  holder  of  his  right  to  recover.  Seybell  v. 
Nat.  Currency  Bank,  2  Daly  383,  54  N.  Y.  288  ;  Murray  v.  Lardner,  2  Wall. 
710.  But,  after  actual  service  of  such  notice,  bankers  and  brokers  should 
retain  a  memorandum  in  order  to  identify  stolen  bonds,  etc.,  if  presented. 
Vermilye  v.  Adams  Ex.  Co.,  21  Wall.  138.  Mere  omission  to  look  for 
such  notice  twelve  months  after  publication,  is  no  proof  of  mala  Jides. 
Raphael  v.  Bank  of  England,  17  C.  B.  161.    Whether  evidence  of  defend- 
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of  no  legal  title  to  the  instrument,  will  have  the  effect  of 
annulling  such  instrument  in  the  hands  of  a  bona  fide  holder 
who  has  purchased  and  paid  for  it  in  the  ordinary  course  ot 
trade,  would  be  to  imperil  all  persons  dealing  in  this  species 
of  property.  I  am  very  clear  that  the  true  principle  should 
be,  that  the  holder  of  a  negotiable  instrument  should  bear 
no  risk  arising  from  antecedent  alterations  of  it,  except  with 
respect  to  such  as  have  been  made  by  a  prior  legal  holder; 
and  against  the  existence  of  any  such  imperfections  in  his 
title  he.  has  a  sufficient  guarantee  in  that  common  prudence 
that,  for  the  most  part,  deters  men  from  doing  an  act 
destructive  of  their  own  rights ;  whereas,  if  he  is  to  be  held 
answerable  for  the  acts  of  persons  having  no  legal  interest 
in  the  instrument,  no  safeguard  whatever  is  provided  in  the 
nature  of  the  transaction. 

The  only  judicial  determinations  upon  this  subject  that  I 
have  found,  are  two,  and  they  both  are  authorities  for  the 
conclusion  above  expressed.  The  first  of  these  is  Berdsell  v. 
Russell,  29  N.  Y.  220,  the  points  decided  being,  that  the  num- 
bers of  bonds  are  not  an  integral  part  of  them,  and  that  it 
would  be  an  unjust  presumption  to  assume  that  a  change  in 


ant's  custom  to  disregard  such  notices,  together  with  the  magnitude 
of  their  business,  constitutes  mala  fides,  is  a  question  for  the  jury. 
Seyhell  v.  Nat.  Currency  Bank,  ubi  supra. 

The  case  of  Texira  v.  Evans,  1  Anstr.  228,  in  which  Lord  Mansfield 
held  that  an  agent  might,  under  a  parol  authority,  fill  in  blanks  in  a 
deed,  has  been  overruled  in  England  and  in  some  of  the  American 
states,  although  followed  in  many  others. 

In  an  elaborate  note  to  Preston  v.  Hall,  (23  Gratt.  [Va.)  600)  in  21 
Am.  Law  Reg.  699,  711,  nearly  all  of  the  American  cases  are  collected, 
and  the  impossibility  of  any  attempt  to  reconcile  them  shown. 

Some  additional  cases,  principally  later  ones,  are  here  annexed. 
Those  following  the  rule  in  Texira  v.  Evans,  are:  Boyd  V.Kennedy,  9  Vr. 
146  ;  White  \.  Vermont  R.  R.  Co.  21  How.  575,  578  ;  Manning  v.  Norwood,  1 
Ala.  {N.  S.)  429  ;  Vliet  v.  Camp,  13  Wis.  198  ;  Van  Etta  v.  Everson,  28  Wis. 
33;  Spencer  v.  Buchanan,  Wyight  (0.)  583;  Franklin  Bank  v.  Columbus,  Id. 

741  ;  Kelly  v.  State,  25  Ohio  St.  567  ;  Johnson  v.  Johnson,  31  Ohio  St. ; 

Bartlett  v.  Board,  tfrc,  59  III.  364 ;  State  v.  Dean,  40  Mo.  464 ;  McCown  v. 
Wheeler,  20  Tex.  372;  Viser  v.  Rice,  33  Tex.  139;  Bank  of  Com.  v. 
McChord,  4  Dana  [Ky.)  191  ;  Coster^s  Appeal,  13  Pa.  St.  292  ;  Hultz  v.  Com,, 
3  GranVs  Cas.  [Pa.)  61  ;   Thompson  v.  Williams,  1  Fla.  56  ;  State  v.  Pepper, 
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the  mere  numbering  of  a  negotiable  bond,  offered  for  sale 
in  the  usual  course,  would,  as  a  matter  of  law,  operate  as 
notice,  or  as  any  intimation,  of  the  larceny  of  it.  The 
other  case  is  that  of  Commonwealth  v.  Emigrant  Industrial 
Savings  Bank,  98  3Iass.  12,  and  facts  essentially  similar  to 
those  now  under  consideration  gave  occasion  for  the  discus- 
sion of  precisely  the  same  legal  questions  with  which  we  are 
now  concerned.  Five  stolen  negotiable  bonds  had  been 
taken  for  value,  in  the  usual  course  of  business,  by  the 
Emigrant  Industrial  Savings  Bank,  without  notice,  express 
or  implied,  of  any  defect  in  the  title.  The  numbers  of 
these  bonds  had  been  altered  by  the  thief;  and  the  ques- 
tions considered  were,  whether  such  alteration  was  material, 
and  whether  it  affected  the  title  of  the  bank,  and  they  were 
both  resolved  in  favor  of  the  bona  fide  holder  of  the  instru- 
ments. This  case  was  evidently  regarded  as  one  of  import- 
ance, and  was  carefully  considered. 

With  respect  to  the  bond  for  $1,000,  the  decree  should 
be  reversed,  and  neither  party  be  allowed  costs  in  this  court. 

Decree  unanimously  reversed. 


31  Ind.  76;  Wild  Cat  Branch  v.  Ball,  45  Ind.  213:  Hunt  v.  State.  53 
Ind.  321. 

Those  overruling  Texira  v.  Evans  are :  Wynne  v.  Governor,  1  Yerg. 
{.Tenn.)  149  ;  Gilbert  v.  Antony,  Id.  69  ;  Cain  v.  Heard,  1  Cold.  [Tenn.)  163  ; 
Drumright  V.  Philpot,  16  Ga.  424  ;  Ingraham  v.  Edwards,  64  III.  526  ;  Ayres 
V.  Probasco,  14  Kan.  175;  Canal  St.  R.  R.  v.  Armstrong,  27  La.  An.  433; 
Kime  v.  Brooks,  9  Ired.  [N.  C.)  218  ;  Marsh  v.  Brooks,  11  Ired.  (N.  C.)  409 ; 
Bland  v.  O'Hagan,  64  N.  C.  471  ;  Barden  v.  Southerland,  70  A\  C.  528; 
Penn  v.  Hamlelt,  27  Gratt.  (  Va.)  337 ;  Newlin  v.  Beard,  6  W.  Va.  1 10. 

Compare,  also,  Matson  v.  Booth,  5  M.  &  S.  223 ;  Adsetts  v.  Hves,  33 
Beau.  52;  Arringion  v.  Burton,  19  Ala.  114;  Boyd  v.  Boyd,  2  A".  t&  M.  {S. 
C.)  125;  Jordan  v.  Nelson,  2  Wash.  [Va.)  164;  Deckers  Case,  6  Cow. 
{N.  Y.)  59  ;  Van  Amringe  v.  Morton,  4  Whart.  {Pa.)  382  ;  United  States  v. 
Turner,  2  Bond  379. 

Whether  an  alteration  apparent  on  the  face  of  a  note  is  material  or 
not,  is  a  question  for  the  court.  Hill  v.  Calvin,  4  How.  (iMiss.)  231  ; 
Steele  v.  Spencer,  1  Pet.  552;  Stephens  v.  Graham,  7  S.  &  R.  [Pa.)  505; 
Bowers  v.  Jewell,  2  N.  H.  543  :  see  Taylor  v'  Mosely,  6  Car.  &  P.  273  ;  Bea- 
man  v.  Russell,  20  Vt.  205;  Wheelock  v.  Freeman,  13  Pick.  [Mass.)  165; 
Richmond  Co.  v.  Dam,  7  Blackf.  ilnd.)  412;  Ramsey  v.  McCue,  21  (?ra«. 
(Fa.)  349.— Rep. 
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Charles   M.  K.  Paulison  and  Anna  Paulison,  his  wife, 

appellants, 

and 

John  H.  Van  Iderstine,  respondent. 

Where  neither  the  deed  nor  the  mortgage  for  lands  sold  showed  any 
division  of  the  tract  into  lots,  and  the  respondent  testified,  also,  that 
the  sale  was  in  gross, — Held,  that  a  claim  by  the  appellant  for  the 
reformation  of  the  instruments,  made  nearly  six  years  afterwards,  on 
the  ground  that  the  tract  contained  fourteen  lots  moi-e  than  she  then 
supposed,  could  not  be  sustained. 


On  appeal  from  a  decree  of  tlie  chancellor,  reported  in 
Paulison  v.  Van  Iderstine,  1  Steiv.  306. 

Mr.  John  C.  Paulison,  for  appellant. 
Mr.  John  P.  Emery,  for  respondent. 

"Woodhull,  J. 

The  appellants,  who  were  complainants  in  the  court 
below,  tiled  their  bill  setting  forth,  amongst  other  things, 
that  Mrs.  Paulison,  being  seized  in  her  own  right,  in  fee,  of 
a  certain  tract  of  land  and  premises  in  the  city  of  Passaic, 
on  or  about  the  3d  day  of  March,  1869,  through  the  said  C. 
M.  K.  Paulison,  as  her  agent,  bargained  and  agreed  with 
Van  Iderstine,  the  defendant  below,  to  sell  and  convey  to 
him,  and  the  said  Van  Iderstine  agreed  to  purchase  of  her, 
the  said  tract  of  land  and  premises,  upon  the  following 
terms,  viz. :  That  the  price  and  value  of  said  property  should 
be  $350  per  city  lot  of  twenty-five  hundred  square  feet,  for 
as  many  of  said  lots  as  said  property  contained,  and  that 
said  Van  Iderstine  should  pay  $350  for  each  said  city  lot  of 
twenty-five  hundred  square  feet;  certain  property  of  Van 
Iderstine  to  be  taken  in  part  payment  at  an  agreed  valua- 
tion, and  the  balance  of  the  purchase-money,  whatever  that 


2  Stew.]  JULY  TERM,  1878.  595 


Paulison  v.  Van  Iderstine. 


might  be,  to  be  secured  by  mortgage  on  the  premises  to  be 
conveyed  to  him  by  the  complainants ;  that,  in  pursuance  of 
this  agreement,  the  said  premises  were  conveyed  by  the 
complainants  to  Van  Iderstine,  but,  by  a  wrong  description, 
in  that  the  fourth  and  sixth  bounding  lines  were  stated  to 
be  respectively  five  hundred  and  eight  feet  and  six-tenths, 
and  three  hundred  and  thirty-nine  feet  and  six-tenths,  in 
length,  when,  in  fact,  the  length  of  the  fourth  Une  was  seven 
hundred  and  six  feet  and  one-tenth,  and,  of  the  sixth  line, 
five  hundred  and  thirty-two  feet  and  eight-tenths;  that  the 
erroneous  measurements  called  for  in  the  said  description 
were  taken  from  a  certain  map  which,  at  the  time  of  the 
agreement,  was  supposed  to  be  correct,  and  from  which  the 
complainants  obtained  the  measurements  which  formed  the 
basis  of  their  computation  of  the  number  of  city  lots  to  be 
conveyed,  and  the  amount  of  the  purchase-money;   that, 
being  misled  by  the  erroneous  figures  marked  upon  the  said 
map^  indicating  the  length  of  the  fourth  and  sixth  lines 
bounding  the  said  tract,  the  complainants  estimated  the 
number  of  city   lots   contained   therein  to   be   thirty-one, 
whereas,  by  the  true  measurement,  it  contained  about  forty- 
five;  that  the  mortgage  given  by  the  defendant  for  the 
estimated  balance  of  the  purchase-money  fell  short  of  the 
true  balance  by  the  sum  of  $4,900,  the  price  of  fourteen 
city  lots  at  $350  per  lot ;  and  that,  in  order  to  carry  out  the 
understanding  and  intent  of  the  parties,  the  amount  named 
therein  should  have  been  $12,000  instead  of  $7,100. 

The  bill  claims  that  the  difference  between  these  two 
sums— viz.,  $4,900— is  justly  and  equitably  due  to  the  com- 
plainant Mrs.  Paulison  ;  and  the  relief  prayed  for  is,  in  sub- 
stance, that  the  defendant  may  be  decreed  to  pay  to  her  the 
the  said  sum  of  $4,900,  with  legal  interest  from  the  3d 
day  of  March,  1869. 

The  defendant,  on  the  other  hand,  denies  that  he  ever 
entered  into  any  such  contract  or  agreement  as  that  alleged 
in  the  bill.  He  insists  and  testifies  that  the  sale  in  question 
was  a  sale  of  a  tract  with  known  and  well-defined  bounda- 
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ries,  for  a  gross  sum.  The  deed  and  mortgage  contain  no 
reference  to  city  lots,  and  seem  plainly  to  indicate  a  sale  of 
an  entire  tract  for  a  sum  in  gross.  The  same  is  true  of  an 
unexecuted  agreement  in  writing,  drawn  by  the  direction 
of  Mr.  Paulison,  and  admitted  by  him  to  contain  the  terms 
of  the  actual  contract  between  himself  and  the  defendant. 
The  case  made  by  the  bill  is  one  which  appeals  strongly  to 
the  favorable  consideration  of  a  court  of  equity.  If  the 
terms  of  the  contract  between  these  parties  were,  in  fact, 
such  as  the  complainants  allege,  the  conveyance  to  Van 
Iderstine,  and  his  mortgage  to  the  complainant  Mrs.  Pauli- 
son, do  not  truly  represent  the  understanding  and  intention, 
either  of  those  who  executed,  or  of  those  who  received 
them.  In  order  to  do  this,  the  price  of  fourteen  additional 
city  lots,  at  $350  per  lot,  should  have  been  added  to  the  con- 
sideration named  in  the  deed,  and  to  the  amount  secured  b}' 
the  mortgage. 

The  theory  of  the  complainants  is,  that  this  would  have 
been  done  when  those  instruments  were  executed,  if  the 
parties  had  then  known  that  the  true  contents  of  the  tract 
of  land  in  question  were  forty-five,  and  not  thirty-one,  city 
lots  Their  request,  therefore,  is,  in  effect,  that  a  court  of 
equity  will  treat  the  instruments  referred  to  as  reformed  in 
accordance  with  the  true  intention  of  the  parties,  and  will 
aid  them  in  collecting  from  the  defendant  the  difference 
between  the  amount  of  purchase-money  paid  by  him  and 
that  which,  by  his  contract,  he  is  bound  to  pay. 

The  objection  of  laches  seems  to  have  no  application  to 
the  case  as  stated  and  understood  by  the  complainants. 
Their  suit  is  brought,  not  to  rescind,  but  to  enforce  a  con- 
tract. Its  object  is  simply  to  recover  an  unpaid  balance  of 
purchase-money.  In  such  a  case,  no  reason  is  perceived 
why  any  delay  in  bringing  the  suit,  short  of  the  statutory 
limit,  should  bar  a  recovery.  Lapse  of  time,  however,  must 
necessarily  affect  the  determination  of  every  case  in  which 
a  contract  is  sought  to  be  proved  by  oral  testimony  alone, 
and  this  is  especially  true  as  applied  to  a  case  like  the  pres- 
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ent,  where  the  contract  attempted  to  be  established  varies 
from  that  which  the  parties  themselves  have  expressed  or 
plainly  indicated  in  writing.  In  such  a  case,  any  considera- 
ble delay  in  pursuing  the  proper  remedy  is  always  danger- 
ous, and  may  be  fatal. 

By  allowing  almost  six  years  to  elapse  before  filing  their 
bill,  the  complainants  have  chosen  to  encounter  this  danger. 
Having  founded  their  claim  upon  an  express  contract,  they 
are  bound  to  establish  it  by  some  preponderance  of  proof. 
This,  in  my  judgment,  they  have  failed  to  do.  The  decree 
of  the  chancellor  is  therefore  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


JosiAH  Holcombe,  appellant, 

and 

Hiram  Holcombe  and  others,  respondents. 

Where  a  fund  is  directed  by  testator's  will  to  be  invested  by  execu- 
tors, the  interest  payable  annually  to  A,  for  life,  the  fund  itself  is  tax 
able  in  the  hands  of  the  executors,  and  they  have  a  right  to  retain  the 
tax  out  of  the  interest. 


On  appeal  from  a  decree  of  the  ordinary,  reported  in  Hol- 
combe V.  Holcombe,  12  C.  E.  Gr.  473. 


Note. — In  Hepburn  v.  Hepburn,  2  Bradf.  [N.  Y.)  74,  a  testator  gave 
the  rents,  income  and  profits  of  all  his  estate  *  *  *  to  his  wife 
and  son,  equally  to  be  divided  between  them  during  their  joint  lives, 
with  remainder  in  fee  to  the  son's  issue,  for  which  latter  distribution  a 
power  of  sale  was  given  to  the  executors. — Held,  that  the  taxee  on  the 
estate  during  the  lives  of  the  wife  and  son  must  be  paid  by  them 
equally.     See  Anderson  v.  Greble,  1  Ashin.  {Pa.)  136. 

In  Lawrence  y.  Holden,  3  Bradf.  (iV.  Y.)  142,  a  testator  gave  his  wife, 
"free  and  clear  of  all  encumbrances,"  the  use  of  a  dwelling-house  for 
life  ;  and,  at  her  request,  the  same  to  be  sold,  the  proceeds  invested, 
and  the  income,  etc.,  applied  to  her  use  for  life. — Held,  that  the  widow 
must  pay  the  annual  taxes.  See,  also.  Fleet  v.  Borland,  11  How.  Pr.  [N. 
Y.)  489. 
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Mr.  Allen,  for  appellant. 
Mr.  Emery,  for  respondent. 

Van  Syckel,  J. 

Jacob  H.  Holcombe,  by  his  will,  gave  to  his  daughter, 
Mrs.  Sharp,  the  interest  for  life  of  certain  investments,  with 
provision  that  she  should  have  the  principal  sum  if  she  had 
living  issue;  otherwise,  on  her  death,  it  should  be  equally- 
divided  between  her  two  sons.  The  sons  were  appointed 
executors  of  the  will,  and,  on  settlement  of  their  accounts, 


In  Varney  v.  Stevens,  22  Me.  331,  the  language  was  :  "  My  will  is  that 
my  said  wife  Dorothy  Varney  shall  have  the  whole  of  my  estate  *  *  * 
during  her  natural  life,"  and  no  devise  or  bequest  over  was  made. — 
Held,  that  the  wife  took  only  an  estate  for  life,  and  must  pay  the  taxes 
during  its  existence. 

In  Webb  V.Burlington,  28  Vt.  188,  $10,000  of  government  stock  of  one 
of  the  United  States  was  given  in  trust  that  the  interest  and  income 
thereof  might  be  for  the  use  and  benefit  of  testator's  wife  during  her 
natural  life,  and,  upon  her  death,  the  principal  to  be  paid  to  testator's 
then  heirs  at  law. — Held,  that  the  wife  must  pay  the  annual  assess- 
ments of  taxes.  Spangler  v.  York  Co.,  13  Pa.  St.  322,  is  almost  identical 
in  facts  and  conclusions  ;  see,  also,  McDonald  v.  Heylin,  4  Phila.  {Pa.)  73. 

In  Pinckney  v.Pinckney,  1  Bradf.  (iV.  Y.)  269,  a  testator  gave  his  wife 
the  use  and  income  of  certain  real  estate,  and  also  the  interest  of 
$7,000. — Held,  that  the  taxes  thereon  were  a  proper  charge  against  her. 

In  Waldo  v.  Cummings,  45  III.  421,  a  devise  of  one-third  of  testator's 
estate  to  A  for  life,  "to  be  used  and  occupied  by  her,  with  the  rents, 
issues  and  profits  thereof,"  with  remainder  to  B,  in  trust  for  his  chil- 
dren, with  a  proviso  that  if  the  children  should  permit  any  portion  of 
the  estate  to  be  sold  for  taxes,  and  it  should  not  be  redeemed,  they 
should  forfeit  their  title  to  the  unredeemed  portion. — Held,  not  to 
release  A's  liability  to  pay  the  annual  taxes  assessed  on  her  estate. 

In  John-son  v.  Smith,  5  Bush  [Ky.)  102,  a  tenant  of  a  determinable 
freehold  estate  for  life  was  held  liable  for  the  taxes  on  the  property. 
See,  also,  Arnold  v.  Smith,  3  Bush  {Ky.)  163. 

In  Anderson  v.Hensley,  8  Heisk.  {Tenn.)  834,  a  testator  provided  that 
his  wife  should  use  and  occupy  his  homestead  in  N.,  during  her  life  or 
widowhood,  with  the  privilege  of  his  children  also  occupying  it  at  her 
discretion,  and  that,  after  her  death  or  marriage,  the  property  should  be 
sold  and  divided  among  his  three  children. — Held,  that  she  must  pay 
the  taxes  thereon. 

In  Sohier  \ .  Eldredge,  103  Mass.  345,  a  fund  was  given  to  trustees  "  to 
receive  and  collect  the  income  and  produce  thereof,  and,  after  deduct- 
ing all  needful  and  proper  costs,  charges  and  expenses,  to  pay  the 
residue  of  said  income  to  A  "  during  her  life,  and,  on  A's  death,  the 
capital  to  B. — HeMi  that  the  United  States  succession  and  legacy 
duties  must  be  paid  by  A,  out  of  the  income. 
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it  appears  that  they  hold  the  sum  of  $16,427.15  to  be 
invested  for  Mrs.  Sharp.  The  only  question  in  this  case  is, 
how,  and  in  whose  hands,  this  sum  is  to  be  assessed  for  taxes? 
By  the  seventh  section  of  the  act  concerning  taxes,  passed 
April  11th,  1866,  {Rev.  p.  1142),  every  person  shall  be  assessed 
in  the  township  or  ward  where  he  resides,  for  all  per- 
sonal estate  in  his  possession  or  under  his  control  as  trustee, 
o-uardian,  executor  or  administrator.  The  executors  in  this 
case  fall  within  the  class  of  trustees  designated  by  this  sec- 
tion, and  are  liable  to  be  assessed  for  the  fund  in  their  hands. 
The  law  is  express  that  the  whole  fund  must  be  assessed  in 


The  rule,  in  case  the  gift  constitutes  an  annuity,  is  different. 

In  McComVs  Case,  i.Bradf.  {N.Y.)  151,  a  testator  gave  to  his  wife  an 
annuity,  to  be  paid  semi-annually,  and  directed  his  executors  to  retain 
in  their  hands  and  keep  invested  a  sum  sufficient  to  pay  such  annuity. — 
Held,  that  the  executors  weve  bound  to  invest  a  sum  sufficient  to  yield 
the  annuity  clear  of  taxes  and  commissions.  See,  also,  Booth  v.  Ammer- 
man,  Id.  129. 

In  Swett  V.  Boston,  18  Pick.  {Mass.)  123,  a  testator  gave  to  his 
daughter,  a /me  covert,  the  interest  of  $50,000  from  the  time  of  his 
decease,  during  her  natural  life,  and  at  her  decease  the  principal  to  be 
equally  divided  among  her  children."— -ffe^fi?,  to  constitute  an  annuity, 
payable  free  of  taxes. 

In  State,  Wi/ckof  v.  Jones,  10  Vr.  650,  executors  invested  $6,500,  as 
directed  by  will,  on  bond,  whereby  the  interest  was  secured  to  be 
paid  to  testator's  widow  during  life,  in  lieu  of  dower,  and  then  the 
principal  to  be  paid  to  the  executors  for  distribution. — Held,  that  the 
executors  were  taxable  with  the  value  of  the  principal,  computed 
according  to  the  rules  of  chancery. 

In  Pearson  v.  Chace,  10  B.  I.  455,  A  gave  to  his  wife,  in  lieu  of 
dower,  the  dividends  and  income  of  certain  shares  of  stock  dum  sola, 
and  then  to  his  three  daughters.— iJeW,  to  be  a  gift  of  income,  and 
not  an  annuity,  and  that  the  wife  was  liable  for  the  tax  thereon  so 
long  as  she  received  the  income. 

In  State,  Howell  v.  Cornell,  2  Vr.  374,  the  holder  of  a  bond  conditioned 
for  paying  an  annuity  of  $166,  was  held  taxable  only  upon  the 
amount  of  the  annuity  due  on  the  day  of  assessment.  See,  also,  State, 
Hill  V.  Hansom,  7  Vr.  50. 

In  Hqf's  Appeal,  24  Pa.  St.  200,  a  gift  of  "  the  interest  on  $1 5,000  of 
such  stock  as  I  may  possess,"  was  held  not  to  be  a  specific  devise  of 
the  stock,  but  of  the  interest  on  $15,000  of  testator's  six  per  cent, 
stock,  at  its  par  value,  the  taxation  to  be  borne  by  the  legatee. 

In  Cochran  v.  Cochran,  2  Desauss.  {S.  C.)  521,  a  testator,  inter  alia, 
devised  his  dwelling-house  to  his  widow  for  life. — Held,  that  she  should 
pay  one-third  of  the  taxes  thereon,  the  remaining  two-thirds  to  be 
borne  by  the  estate. 

In  Fountaine  v.  Pellet,  1  Ves.  337,  an  executor  was  directed  that  the 
mansion-house  and  its  contents  "  be  kept  in  hand  and  in  good  order 
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their  hands ;  it  caunot  escape ;  but  it  is  silent  as  to  the  way 
in  which  the  tax  shall  be  paid — whether  out  of  the  fund 
itself,  or  out  of  the  annual  interest.  In  the  absence  of  statu- 
tory direction,  this  question  must  be  settled  upon  general 
principles. 

In  case  of  tenant  for  life  of  land,  it  is  the  duty  of  the  trus- 
tee to  see  that  the  equitable  tenant  for  life,  in  rightful  pos- 
session, pays  all  taxes  and  rates.     Perry  on  Trusts^  §  554. 

The  rule  is  general  that  the  tenant  for  life  must  keep 
down  the  ordinary  taxes.  The  distinction  is,  that  where 
the  assessment  goes  to  the  permanent  benefit  of  the  estate, 


and  repair"  until  the  estate  should  be  discharged  from  all  encum- 
brances, and  not  to  be  let  to  any  person,  but  that  a  daughter  might 
"have,  hold,  occupy,  use  and  enjoy  the  premises  for  her  life." — Held, 
that  during  such  occupation  she  must  pay  the  taxes.  See,  also, 
Amory  v.  Lowell,  104  Mass.  265. 

If  a  tenant  for  life  assign  his  estate  at  a  stipulated  annual  rent,  his 
assignee  is  obliged  to  pay  the  taxes.  Prettyman  v.  Walston,  34  III.  175  ; 
Fox  V.  Long,  8  Bush  [Ky.)  551. 

One  of  three  tenants  in  common  for  life,  is  bound  by  law  to  pay 
one-third  of  the  taxes  assessed  on  the  premises.  Anderson  v.  Greble,  1 
Ash7n.  {Pa.)  136. 

A  dowress,  like  any  other  life  tenant,  must  pay  the  taxes  during  the 
enjoyment  of  her  estate,  but  not  before  her  dower  has  been  assigned. 
Branson  v.  Yancy,  1  Dev.  [N.  C.)  Eq.  77  ;  Strawn  v.  Sirawn,  50  III.  256. 

Before  such  assignment,  taxes  should  be  deducted  from  the  whole 
estate.  Hillgartner  v.  Gebhart,  25  Ohio  St.  557  ;  see  Riley  v.  Clamorgan,  15 
Mo.  331  ;  Ware  v.  Owens,  42  Ala.  212. 

Whether  a  dowress  can  be  rendered  liable  for  taxes  assessed  against 
her  husband  in  his  lifetime,  see  Harrison's  Case,  16  Am.  Law  Reg.  385. 

In  cases  of  ordinary  tenancies  for  years,  the  lessor  is 'obliged  to 
pay  the  taxes.  The  following  cases  are  exceptions :  Premises  were 
leased  for  ten  years,  free  of  rent,  on  condition  that  the  lessee  would 
erect  a  building  on  the  lands  and  surrender  the  whole  at  the  expira- 
tion of  his  term. — Held,  that  the  tenant  must  pay  the  taxes.  Willard 
V.  Blount,  11  Ired.  [N.  C.)  624. 

So,  where  lands  were  leased  for  ninety-nine  years,  with  a  covenant 
for  renewal, — Held,  that  the  lessee  or  his  assignee  must  pay  the  taxes. 
Hughes  v.  Young,  5  Gill  &  Johns.  {Md.)  67;  see  also,  Elmira  v.  Dunn,  22 
Barb.  [N.Y.)  402. 

As  to  the  rule  in  case  of  a  perpetual  ground  rent,  see  Irwin  v.  Bank 
of  United  States,  1  Pa.  St.  349. 

The  life  tenant  is  entitled  to  no  apportionment  from  the  remainder- 
man, or  vice  versa.  Thus,  in  Sutton  v.  Chaplain,  10  Ves.  66,  where  the 
tenant  died  in  the  middle  of  the  year,  and  the  taxes  became  due 
afterward, — Held,  that  the  remainderman  must  bear  the  whole  chai'ge, 
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it  may  be  apportioned  between  the  life  tenant  and  the 
remainderman.     Cairns  v.  Chabert,  3  Edw.  Ch.  312. 

It  is  a  rule  of  general,  if  not  of  universal,  application,  that 
it  is  incumbent  upon  a  tenant  for  life  to  pay  all  taxes  upon 
the  lands  subject  to  the  tenancy  during  his  life.  2  Scribner 
on  Dower  732.  He  is  entitled  to  the  enjoyment  of  it  only 
during  his  life-time,  and  he  is  bound  to  transmit  the  estate 
as  he  received  it. 

Upon  principle,  the  same  rule  should  be  applicable  to  an 
investment  by  an  executor,  under  the  directions  of  a  will, 
for  the  benefit  of  another  for  life.     So  long  as  the  life  ten- 


notwithstanding  the  six  months'  previous  enjoyment  of  the  premises 
by  the  tenant  for  life. 

In  Holmes  v.  Taber,  9  Allen  (Mass.)  246,  the  tax  wa?  assessed  against 
a  life  tenant  on  May  1st,  1860,  for  the  ensuing  year ;  on  May  22d  he 
died. — Held,  that  the  tax  for  the  entire  year  must  be  taken  irom  the 
income  of  the  life  tenant.  See,  also,  Solder  v.  Eldredge,  103  Mass.  345  ; 
Butledge's  Case,  Harp.  [S.  C.)  Ch.  65;  Blight  v.  Blight,  51  Pa.  St.  420; 
Graham  v.  Dunigan,  2  Bosiv.  [N.  Y.)  516;  Poindexter  v.  Green,  6  Leigh 
{  Va.)  504.  Nor  can  he,  in  accounting,  be  allowed  for  interest  paid  or 
discount  received  on  the  assessment.     Barnum  v.  Barmtvi,  42  Md.  251. 

The  rule  as  to  assessments  for  permanent  improvements  on  the 
premises  is  otherwise,  and  they  must  be  equitably  apportioned  between 
the  two  estates.  Williams  v.  Brace,  5  Conn.  190;  Fleet  v.  Borland,  11 
How.  Pr.  [N.  Y.)  489;  Plympton  v.  Boston  Dispensary,  106  3Iass.  544; 
Miller's  Case,  Tvck.  (N.  Y.)  346;  Slilivellx.  Dovghtg,  2  Bradf.  {N.  Y.)  311  ; 
Peck  V.  Sherwood,  56  N.  Y.  615.     See  Folley  v.  Passaic,  11  C.  E.  Gr.  216. 

In  WItyte  v.  Nashville,  2  Swan  (Tenn.)  364,  and  in  Hitncr  v.  Ege,  23  Pa. 
St.  305,  it  was  held  that  an  assessment  for  the  cost  of  a  pavement  laid 
on  the  premises  during  the  occupation  of  a  tenant  for  life,  must  be 
borne  by  him. 

A  remainderman  coerced  into  paying  taxes  or  assessments,  may  com- 
pel the  life  tenant  to  refund  them.  Linden  v.  Graham,  34  Barb.  (iV.  Y.) 
316;  Graham  v.  Dunigan,  2  Bosw.  {N.  Y.)  516,  6  Duer  629;  see  Dorr  v. 
Boston,  6  Gray  [Mass.)  131. 

At  common  law,  it  seems,  a  tenant  for  life  would,  by  a  sale  for  taxes, 
have  forfeited  his  estate  for  waste.  McMillan  v.  Bobbins,  5  Ohio  28  ; 
Stetson  V.  Day,  51  Me.  434;  see  Robinson  v.  Miller,  2  B.  Mon.  [Ky.)  284, 
292;  Patrick  v.  Sherwood,  4  Blatch.  112;  Burhans  v.  Van  Zandt,  7  N.  Y. 
523. 

In  making  sale  of  the  tenant's  interest,  the  collector  may  not  take 
the  whole  interest  for  a  shorter  term  than  that  of  the  tenant,  but 
must  take  so  much  as  is  necessary  for  the  whole  terni.  Holabert  v. 
Blakely,  1  Boot  [Conn.)  505;  see  Campau  v.  Godfrey,  18  Mich.  27,  where 
the  interest  of  one  tenant  in  common,  in  part  only  of  the  lands  held 
in  common,  was  sold  on  execution,  and  the  court  refused  to  set  aside 
the  sale. — Rep. 
39 
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ant  enjoys  the  entire  produce  of  the  fund,  she  should  be 
required  to  keep  down  the  taxes  upon  it;  otherwise  the 
fund  itself  must  become  impaired,  and  the  entire  burden 
thrown  upon  those  who  take  the  fund  at  her  death.  If  she 
had  absolute  ownership  in  the  fund,  she  would  have  the 
taxes  to  pay,  and  there  seems  to  be  no  reason  why  she 
should  not  pay  the  taxes  during  such  period  as  she  is 
entitled  to  the  entire  use  and  benefit  of  it. 

In  Currie  v.  Gould,  2  Madd.  163,  the  right  of  an  executor 
to  retain  taxes  out  of  the  interest  of  the  fund  in  his  hands 
was  admitted,  and  the  same  rule  was  applied  in  Atwood  v. 
Lawjprey,  cited  in  a  note  to  East  v.  Thoimbury,  3  P.  W7ns.  126. 

I  think  the  chancellor's  view,  that  the  executors  have  a 
right  to  retain  the  tax  out  of  the  interest,  is  correct,  and 
that  the  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Martha  B.  Stevens,  appellant, 

and 

W.  "W.  Shippen  and  others,  respondents. 

1.  In  case  of  an  executory  contract  to  build  a  vessel,  to  be  paid  for 
in  installments  as  the  work  progresses,  the  title  remains  in  the  builder 
until  the  vpork  is  completed,  and  the  rule  is  the  same  where  the  vessel 
is  built  under  the  inspection  of  a  superintendent  appointed  by  the 
purchaser. 

2.  The  title  to  the  vessel  known  as  the  "Stevens  Battery"  (under 
the  contract  between  Robert  L.  Stevens  and  the  United  States  govern- 
ment), was  vested  in  Robert  L,  Stevens  at  the  time  of  his  death,  and, 
under  his  will,  passed  to  Edwin  A.  Stevens,  his  residuary  legatee. 


On  appeal  from  a  decree  of  the  Chancellor,  reported  in 
Stevens  v.  Shippen,  1  Steio.  487. 
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Mr.  Joel  Parker,  for  the  state. 

Mr.  Walter  L.  Clarkson  and  Mr.  F.  W.  Stevens,  for  the 
heirs  of  E.  L.  Stevens. 

Van  Syckel,  J. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of 
the  chancellor,  reported  in  1  Stew.  487.  The  only  question 
raised  on  this  appeal  is,  whether,  under  the  resolution  of 
congress,  approved  by  the  president  July  17th,  1862,  which, 
by  its  terms,  released  and  conveyed  the  unfinished  vessel 
known  as  the  "  Stevens  Battery,"  to  the  "  heirs  at  law  of 
Robert  L.  Stevens,  deceased,  or  their  legal  representatives," 
the  title  to  that  vessel  passed  to  those  heirs  at  law,  or  to 
Edwin  A.  Stevens  as  the  residuary  legatee  of  Robert  L. 
Stevens  ? 

On  the  10th  of  February,  1843,  Robert  L.  Stevens 
-entered  into  a  contract  with  Mr.  Upshur,  then  secretary  of 
the  navy,  for  the  construction  of  a  war  steamer  for  the 
United  States  government,  for  harbor  defence,  shot-and- 
shell-proof;  to  be  built  principally  of  iron,  upon  a  plan 
devised  by  Mr.  Stevens.  The  vessel  was  to  be  built  for  a 
stipulated  price,  according  to  plans  and  specifications  agreed 
upon,  and  to  be  completed  within  two  years.  Under  this 
original  contract,  there  could  be  no  doubt  that  the  legal  title 
to  the  vessel  remained  in  Mr.  Stevens  until  it  was  completed 
and  delivered  to,  and  accepted  by,  the  government. 

On  the  14th  day  of  jSTovember,  1844,  a  second  contract, 
explanatory  of  the  first  contract,  was  entered  into  between 
Mr.  Stevens  and  Mr.  Mason,  who  had  succeeded  Mr. 
Upshur  as  secretary  of  the  navy.  After  reciting  the  con- 
tract of  February  10th,  1843,  it  was  agreed  that  it  should 
be  modified  and  explained  as  follows  :  The  time  for  the  com- 
pletion and  delivery  of  the  vessel  was  extended  two  years 
from  the  date  of  the  explanatory  agreement;  the  specifica- 
tions were  in  some  respects  altered,  and  the  manner  in 
which  the  vessel  was  to  be  equipped  more  definitely  stated. 
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It  was  further  stipulated  and  agreed  that  the  secretary  of 
the  navy  should  appoint,  and  that  Mr.  Stevens  should  admit 
within  his  establishment  for  building  said  war  steamer, 
some  person  or  persons  whose  duty  it  should  be  to  attend 
at  the  works  of  the  said  Stevens,  and  to  receive  and  receipt 
for,  on  account  of  the  navy  department,  all  materials,  of 
every  description,  which  should  be  delivered  for  construct- 
ing said  war  steamer,  her  engines  and  dependencies;  which 
materials,  when  so  received  and  receipted  for,  should  be 
distinctly  marked  with  the  letters  "  U.  S.,"  and  should 
become  the  property  of,  and  belong  to,  the  United  States ; 
that  the  said  Stevens's  bills  for  labor  and  unwrought  mate- 
rials (already  or  thereafter  to  be  rendered)  should  be  certified 
for  payment  with  the  customary  percentage  of  addition,  and 
that  the  authority  of  the  inspecting  officer  should  not  be 
understood  to  extend  to  the  right  to  judge  of  the  quality  or 
fitness  of  the  said  materials,  or  the  workmanship  of  any 
part  of  them,  but  merely  to  the  cost  of  the  same ;  that  the 
navy  department  should  pa}^  to  said  Stevens,  as  the  price  of 
the  said  war  steamer,  when  fully  completed  and  delivered 
in  conformity  with  the  provisions  of  this  contract,  the  sum 
of  $586,717.84 ;  that,  as  security  for  the  faithful  perform- 
ance of  his  contract,  the  said  Stevens  should  execute  to 
the  United  States  a  mortgage  upon  certain  specified  real 
estate  in  Hoboken,  with  ample  power  to  enter  upon  and 
sell  the  same  in  case  of  failure  on  his  part  to  perform  the 
contract ;  that,  after  bills  certified  to  the  amount  of  $500,000 
had  been  paid  to  Mr.  Stevens,  the  balance  of  the  contract 
price,  if  it  was  deemed  necessary  for  the  security  of  the 
government,  should  be  withheld,  as  further  security  for  the 
execution  of  the  contract  by  Mr.  Stevens,  and,  in  addition 
to  the  said  mortgage  security,  that,  when  the  vessel  should 
be  fully  completed  in  all  respects,  and  duly  delivered  to  and 
received  by  the  agent  of  the  United  States,  according  to  the 
terms  of  the  contract,  the  balance  of  the  contract  price 
should  be  paid  to  Mr.  Stevens,  and  his  mortgage  surren- 
dered to  him  for  cancellation. 
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Mr.  Stevens  executed  the  mortgage  called  for  by  the  con- 
tract, proceeded  with  the  work  upon  the  vessel,  and,  in 
1856,  before  its  completion,  he  died. 

In  1849,  the  government,  having  advanced  $500,000  of  the 
price,  refused  to  make  any  further  payment,  and  the  work 
was  therefore,  for  a  time,  suspended,  but  was  again  resumed 
in  1853.  At  the  time  of  his  death,  Mr.  Stevens  had 
expended  upon  the  vessel,  which  was  then  far  from  comple- 
tion, over  $113,000  of  his  own  money,  in  addition  to  the 
sum  of  $500,000  received  from  the  United  States  govern- 
ment. By  his  will,  dated  in  1846,  he  made  his  brother, 
Edwin  A.  Stevens,  his  residuary  legatee,  and  it  is  admitted 
that  if  the  vessel  was  part  of  the  estate  of  Robert  L.  Stevens, 
it  passed,  under  his  will,  to  his  brother  Edwin. 

The  general  rule  of  law,  that,  under  a  contract  for  build- 
ing an  entire  vessel,  no  property  vests  in  the  party  for  whom 
she  is  built  until  she  is  ready  for  delivery,  and  has  been 
accepted  and  approved  by  such  party,  is  not  controverted. 
But  it  is  claimed  that  this  case  is  taken  out  of  the  general 
rule,  by  the  fact  that  this  vessel  was  constructed  under  the 
superintendence  of  the  government ;  that  payments  were 
made  upon  her  as  the  work  progressed;  and  that,  by  the 
terms  of  the  contract,  materials  for  her  construction  were 
to  be  marked  with  the  letters  "U.  S.,"  and  to  be  the  prop- 
erty of  the  United  States.  The  case  relied  upon  to  support 
this  distinction  is  Scudder  v.  Calais  Steamboat  Co.,  1  Cliff. 
370,  in  which  Justice  Clifford  relies  upon  the  authority  of 
Woods  V.  Russell,  b  B.  ^  Aid.  942. 

In  this  state,  in  Elliott  v.  Edwards,  6  Vr.  265,  it  has  been 
-expressly  held,  contrary  to  the  rule  laid  down  in  Woods  v. 
Russell,  that,  in  case  of  an  executory  contract  to  build  a  ves- 
sel, to  be  paid  for  in  installments  as  the  work  progresses,  the 
title  remains  in  the  builder  until  the  work  is  completed  and 
delivered.  This  case  was  affirmed  in  our  court  of  last  resort 
(7  Vr.  449),  and  must  be  accepted  as  the  law  of  this  case. 

In  Clarke  v.  Spence,  4  Ad.  ^'  El.  448,  some  importance  is 
attached  to  the  fact  that  the  vessel  was  to  be  built  under  a 
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superintendent  appointed  by  the  purchaser,  on  the  ground 
that  the  builder  was  bound  to  deliver  that  particular  vessel, 
and  the  purchaser  was  obliged  to  accept  it,  and  that  no  other 
vessel  could  be  delivered  in  performance  of  the  contract. 
But  the  court  in  that  case  was  constrained  to  observe,  that: 
"  Until,  however,  the  last  of  the  necessary  materials  be 
added,  the  vessel  is  not  complete — the  thing  contracted  for 
is  not  in  existence — for  the  contract  is  for  a  complete  vessel, 
and  not  for  parts  of  a  vessel ;  and  we  have  not  been  able  to 
find  any  authority  for  saying  that,  whilst  the  thing  con- 
tracted for  is  not  in  existence  as  a  whole,  and  is  incomplete, 
the  general  property  in  such  parts  of  it  as  are  from  time  to 
time  constructed  shall  vest  in  the  purchaser,  except  the  above 
passage  in  the  case  of  Woods  v.  Russell." 

It  will  be  observed  that  there  is  a  circumstance  which  dis- 
tinguishes the  case  in  hand  from  Clarke  v.  Spence.  In  that 
case  the  plan  of  the  vessel  was  agreed  upon,  and  the  super- 
intendent of  the  purchaser  was  present  to  see  that  proper 
materials  were  used  and  the  specifications  complied  with, 
and  the  vessel  was  to  be  taken  by  the  purchaser;  there  was 
to  be  no  uncertainty  in  regard  to  that;  while  in  this  case,  by 
the  express  terms  of  the  agreement,  the  authority  of  the 
inspecting  officer  was  not  to  extend  to  a  right  to  judge  of 
the  quality  or  fitness  of  materials,  or  of  the  workmanship 
of  any  part  of  them,  but  merely  as  to  the  cost  of  the  same, 
and  of  the  labor  actually  applied  to  them.  The  mode  in 
which  the  vessel  was  to  be  constructed  to  make  it  shot- 
proof,  was  left  to  the  judgment  of  Mr.  Stevens,  who,  in  the 
language  of  the  chancellor,  "  was  actuated  by  a  desire  to 
eml3ody  and  illustrate  his  own  ideas  of  naval  architecture 
for  the  purposes  of  warfare."  He  undertook  to  build  a  ves- 
sel which  should  be  shot-and-shell-proof  against  the  artillery 
then  in  use  on  board  vessels  of  war,  and  the  government,  in 
the  contract,  took  unusual  care  to  secure  itself  against  the 
contingency  of  loss  in  the  event  of  his  ideas  proving  to  be 
a  failure.  Taking  the  whole  contract  together,  it  is  mani- 
fest that  the   o-ovecnment  did  not  intend  to  become   the 
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owner  of  the  vessel  unless  she  was  a  success.  She  was  not 
to  be  accepted  by  the  government  provided  she  was  made  to 
conform  to  a  certain  model,  but  only  in  the  event  that  she 
should  be  capable  of  offering  the  resistance  which  the 
builder  stipulated  she  should  show  under  fire.  Under  the 
original  contract  it  was  so  clear  that  the  title,  pending  the 
construction,  would  inhere  in  Mr.  Stevens,  that  the  parties, 
if  any  change  had  been  .intended  in  that  regard,  would  have 
left  no  uncertainty  about  it  in  the  explanatory  agreement, 
which  was  drawn  with  so  much  care  for  the  public  interests. 
The  mortgage  which  Mr.  Stevens  was  required  to  execute 
upon  very  valuable  lands  as  security  for  the  faithful  per- 
formance of  his  contract,  confirms  this  view,  and  the  provi- 
sion that  certain  materials  should  be  marked  "U.  S.,"  and 
become  the  property  of  the  government,  supports  rather 
than  weakens  it,  for,  if  the  ownership  of  the  vessel  itself  was 
to  be  transferred,  it  seems  reasonable  to  presume  that  the 
declaration  as  to  ownership  would  not  have  been  limited  to 
the  materials. 

If  it  had  been  the  purpose  of  the  explanatory  agreement 
to  vest  the  title  in  the  government,  it  is  reasonable  to  sup- 
pose that  there  would  have  been  a  clear  expression  to  that 
effect,  and  that  neither  party  would  have  been  content 
to  leave  so  important  a  matter  to  uncertain  inference. 
Advances  were  to  be  made  by  the  government  to  Mr. 
Stevens,  according  to  the  amount  of  materials  furnished  for 
the  work,  and,  therefore,  they  were  marked  "  U.  S."  to 
ascertain  the  progress  of  the  work,  so  that  the  government 
would  not  pay  faster  than  the  work  was  done,  and,  also,  to 
prevent  any  misappropriation  of  such  materials,  by  divert- 
ing them  to  other  uses,  after  the  government  had  advanced 
money  to  the  contractor  to  an  amount  based  upon  the  value 
of  such  materials.  This  was  a  wise  precaution.  The  pay- 
ments were  not  understood  to  have  the  effect  of  divesting 
Mr.  Stevens  of  the  title,  because  the  contract  expressly 
states  that  the  payments  were  made  in  consideration  of  the 
security — that  is,  the  mortgage — given  for  the  faithful  exe- 
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cution  of  the  contract.  The  reason  for  making  the  pay- 
ments being  declared,  in  the  contract,  to  be  in  consideration 
of  the  security  given  by  Mr.  Stevens,  no  other  intention 
can  fairly  be  imputed  to  the  contracting  parties.  The  idea 
that  the  title  passed  out  of  the  builder,  is  also  excluded  by 
the  language  of  the  agreement,  "that,  when  the  said  Stevens 
shall  have  fully  completed  the  said  war  steamer,  and  when 
she  shall  have  been  delivered  and  accepted  by  the  agent  of 
the  United  States,  the  balance  of  the  purchase  price  shall 
be  paid,  and  the  said  mortgage  surrendered."  This  lan- 
guage, used  repeatedly  in  the  contract,  was  certainly  inapt, 
if  it  was  understood  that  the  title  resided  in  the  govern- 
ment. 

The  delivery  was  to  be  that  of  a  vessel  in  its  complete 
state,  and  its  acceptance  was  to  be  contingent  upon  its 
capacity  to  accomplish  what  its  builder  had  promised  ;  other- 
wise the  right  to  reject  it  was  unquestionable.  That  such  was 
the  interpretation  put  upon  this  agreement  by  the  govern- 
ment, may  be  fairly  drawn  from  the  history  of  the  transac- 
tion. When  the  work  was  suspended,  in  1849,  by  reason  of 
the  refusalof  the  secretary  of  the  navy  to  make  any  further 
payments,  the  vessel  was  left  in  the  possession  of  Robert  L. 
Stevens,  and,  after  his  death,  in  the  exclusive  possession  of 
Edwin  A.  Stevens.  There  has  never  been  any  attempt  on 
the  part  of  the  government  to  assert  any  title  to  the  vessel, 
or  to  take  possession  of  her.  On  the  contrary,  so  far  as 
appears,  the  inspecting  officer  of  the  government  was  with- 
drawn, and  Robert  L.  Stevens,  in  his  life-time,  after  1852, 
expended,  of  his  own  money,  over  $113,000,  and,  after  Rob- 
ert's death,  Edwin  expended  over  $89,000,  in  the  work  of 
completing  the  vessel,  without  any  governmental  supervi- 
sion or  interference. 

I  conclude,  therefore,  both  upon  the  law  applicable  to 
the  contract,  and  upon  the  understanding  fairly  to  be 
deduced  from  its  terms,  and  the  conduct  of  the  parties  to 
it,  that,  at  the  time  of  Robert  L.  Stevens's  death,  the  title 
to  this  vessel  was  vested  in  him.     The  government  had  a 
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right  to  recover  its  damages  against  the  estate  of  Robert  L. 
Stevens  for  breach  of  his  contract,  with  power  to  resort  to 
the  collateral  mortgage,  and,  it  may  be,  also  to  an  equitable 
lien  on  the  vessel,  to  enforce  the  payment  of  the  damages 
recovered.  No  construction  of  the  contract  more  beneficial 
to  the  government  can  be  made. 

The  resolution  of  congress  upon  which  this  controversy 
arises,  must  be  read  with  this  understanding  of  the  legal 
rights  of  the  respective  parties  under  the  original  and 
explanatory  agreements. 

Edwin  A.  Stevens  was  permitted  to  remain  in  the  exclu- 
sive possession  and  control  of  the  battery  during  his  life- 
time. He  made  various  proposals,  during  the  late  civil  war, 
to  complete  the  vessel  for  the  United  States  government, 
which  resulted  in  the  appointment  of  a  board  of  examiners 
to  inspect  the  vessel,  and  a  report  by  a  majority  of  them, 
dated  December  24th,  1861,  that  it  was  not  advisable,  on  the 
part  of  the  government,  to  finish  the  battery  on  the  plan 
then  proposed  by  Edwin  A.  Stevens. 

On  the  17th  of  the  following  July,  the  joint  resolution  in 
question  was  passed,  as  follows : 

"A  resolution  releasing  to  the  heirs  at  law  of  Eobert  L.  Stevens, 
deceased,  all  the  right,  title  and  interest  of  the  United  States  in 
and  to  the  Stevens  Battery. 

'■'■Resolved,  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  That  all  the  right,  title  and 
interest  of  the  United  States  in  and  to  the  Stevens  Battery  be  and  the 
same  are  hereby  released  and  conveyed  to  the  heirs  at  law  of  the  said 
Robert  L.  Stevens,  or  their  legal  representatives." 

The  government  could  not  invest  the  heirs  at  law  with 
the  title  of  the  vessel,  because  it  had  no  title  itself — it  had 
merely  a  right  of  action  for  damages.  The  words  of  the 
resolution  are  not  apt  to  pass  a  right  of  action,  and  if  they 
were,  the  word  "  release"  would  strongly  indicate  an  inten- 
tion to  relieve  the  person  against  whom  the  right  of  action 
existe'd,  and  not  to  confer  upon  another  the  right  to  main- 
tain suit  against  him. 
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From  1849,  when  further  advances  were  refused,  up  to 
1862,  when  this  joint  resolution  was  passed,  no  attempt  had 
been  made  on  the  part  of  the  government  to  enforce  against 
Mr.  Stevens  or  his  estate  its  claim  for  damages,  if  any  right- 
fully existed,  and  it  is  highly  improbable  that  congress 
would,  under  the  circumstances,  have  attempted  to  revive  a 
stale  claim  and  have  conferred  upon  the  heirs  at  law  of 
Robert  L.  Stevens  any  right  to  involve  his  estate  in  litiga- 
tion. I  think  that  the  purpose  and  effect  of  the  resolution 
was  to  surrender  any  right  which  the  government  had  to  a 
completion  of  the  battery,  and  to  free  Mr.  Stevens's  estate 
from  all  liability  to  damages  for  the  non-performance  of  the 
contract.  The  result  is,  that,  under  the  will  of  Robert  L. 
Stevens,  the  title  to  the  battery  vested  in  his  residuary 
legatee. 

The  decree,  so  far  as  appealed  from,  should  be  affirmed, 

with  costs. 

Decree  unanimously  affirmed. 


Solomon  D.  McMillan,  appellant, 

and 

James  D.  Fish,  The  JSTew  York  Water  Proof  Paper  Com- 
pany and  others,  respondents. 

1.  The  criteria  to  determine  whether  property  is  real  or  personal  are, 
annexation,  appropriation  and  intention  to  make  a  permanent  acces- 
sion to  the  freehold. 

2.  Where  a  mortgage  is  drawn  and  executed,  which  is  intended  to 
carry  into  execution  a  previous  agreement,  but  which,  by  the  mistake 
of  the  draughtsman,  either  as  to  law  or  fact,  does  not  fulfill  that  inten- 
tion, or  violates  it,  equity  will  correct  the  mistake  so  as  to  conform  to 
the  intention  between  parties. 

3.  Where  the  scrivener,  in  drawing  a  mortgage  on  land  from  a  cor- 
poration, made  it  to  the  mortgagee  and  his  "successors,"  it  was 
reformed  to  his  "  heirs." 
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Mr.  Joseph  C.  Potts,  for  appellant. 
Mr.  G.  Ackerson,  for  respondents. 

On  appeal  from  the  decree  of  the   chancellor,  reported 

in  Fish  v.  N.  Y.  Wafer  Proof  Paper  Co.,  2  Stew.  16. 

SCUDDER,  J. 

The  statement  of  facts  in  this  case  sufficiently  appears  in 
the  opinion  of  the  chancellor.  The  two  mortgages  given 
by  The  New  York  Water  Proof  Paper  Company  to  the  com- 
plainants below,  as  trustees,  to  secure  the  bondholders  their 
bonds  for  $15,000,  the  amount  advanced  as  a  loan  to  the 
company  to  aid  in  establishing  and  prosecuting  their  busi- 
ness, were  contemporaneous,  and  intended  to  effect  the  same 
purpose.  One  was  distinctively  a  mortgage  on  the  realty, 
describing  the  lands  upon  which  the  building  and  machinery 
were  erected,  by  metes  and  bounds,  without  reference  to  the 
structures  upon  it.  The  second,  for  greater  security, 
described  only  the  machinery  then  in  the  mill. 

It  is  manifest,  from  the  evidence,  that  there  was  no  inten- 
tion to  separate  the  machinery  and  fixtures  for  manufactur- 
ing in  the  mill  from  the  realty,  and  treat  them  distinctively 
as  chattels,  but,  in  the  abundance  of  caution,  a  chattel  mort- 
gage, in  form,  was  given,  in  addition  to  the  mortgage  on  the 
land,  to  secure  the  same  debt,  to  the  same  creditors  and  at 
the  same  time. 

This  chattel  mortgage  was  not  refiled  within  the  time 
required  by  statute  (Peo.  p.  709,  §  41),  hence  McMillan,  one 
of  the  bondholders,  sued  upon  his  bonds  at  law,  obtained  a 
judgment,  and  levied  on  all  the  machinery  in  the  mill,  to 
obtain,  as  he  supposed,  a  first  lien  thereon. 

A  bill  was  filed  by  Fish  and  others,  who  were  mortgagees 
and  trustees  for  all  the  bondholders,  to  foreclose  the  mort- 
gage on  the  real  estate,  and  McMillan  was  enjoined  by  the 
decree  of  the  chancellor  from  selling  the  machinery  named 
in  the  chattel  mortgage.     The  decree  for  foreclosure  directs 
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that  it  be  sold  as  part  of  the  realty,  to  satisfy  all  the  bond- 
holders secured  by  the  mortgage  on  the  real  estate.  The 
judgment  creditor  appeals  from  this  decree,  because  it 
directs  the  sale  of  all  the  property  mortgaged,  as  realty, 
whereas  he  claims  that  portions  of  it  are  personalty.  The 
facts,  however,  show,  as  clearly  appears  in  the  opinion  of 
the  chancellor,  that  the  machinery  mentioned  in  the  chattel 
mortgage,  and  claimed  by  the  complainants  in  their  petition 
for  injunction,  are  permanent  fixtures.  They  have  all  the 
qualities  necessary  to  constitute  them  parts  of  the  realty. 
These  qualities  have  been  so  recently  and  fully  considered  in 
our  courts  that  I  need  only  refer  to  some  of  the  later  cases. 
Quinb^  V.  Manhattan  Cloth  Co.,  9  C.  K  Gr.  260  ;  Blanche  v. 
Rogers,  11  C.  E.  Gr.  563.  At  the  last  term  of  this  court 
this  subject  received  a  most  careful  examination  in  the  case 
of  Wmiamson  v.  N.  J.  Southern  R.  R.  Co.,  2  Steio.  311, 
wherein  it  was  held  that  the  rolling  stock  of  a  railroad  com- 
pany was  personal  property. 

The  criteria  to  determine  whether  property  is  real  or  per- 
sonal are,  annexation,  appropriation  and  intention  to  make 
a  permanent  accession  to  the  freehold.  So  completely  do 
all  the  qualities  co-exist  in  this  case,  that  the  mill  was  built 
and  conformed  in  size  and  structure  for  this  very  machinery 
that  was  put  in  it,  fastened  to  it,  and,  in  part,  imbedded  in 
its  walls  and  floors,  so  that  a  removal  of  any  important  part 
of  the  machinery  would  impair  the  building  and  prevent 
the  very  purpose  of  its  erection.  One  of  the  witnesses,  who 
was  the  first  president  and  afterwards  secretary  of  the  com- 
pany, after  describing  the  different  pieces  of  machinery  and 
their  uses,  says:  "The  whole  concern,  as  it  now  stands,  is 
adapted  to  the  manufacture  of  water-proof  paper;  this 
machinery  was  placed  in  the  mill  as  a  permanent  fixture;  I 
never  heard  any  intimation  on  the  part  of  any  director  or 
stockholder  to  have  the  machinery  removed."  And,  again: 
"  The  principal  value  of  the  property  consists  in  its  entirety, 
as  it  now  exists  there." 
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The  chemical  machine,  or  bath,  was  the  novelty  or  princi- 
pal patented  machine  used  in  the  manufacture  of  the  water- 
proof paper,  and  constituted  the  great  estimated  value  of 
the  enterprise.  This  was  connected  with  the  washer,  and 
this,  again,  with  rollers,  either  plain  or  embossed,  by  which 
the  process  was  completed.  The  chemical  apparatus  and 
the  washer  could  not  be  taken  out  of  the  building  without 
destroying  them,  and  all  the  articles  named  in  the  chattel 
mortgage  are  securely  imbedded  or  fastened  to  the  realty, 
or  so  attached  that  they  cannot  be  separated  without  great 
prejudice  to  the  parts  taken  and  those  that  would  remain. 
It  is  of  no  consequence,  therefore,  that  the  chattel  mortgage 
was  not  refiled,  for  all  the  machinery  named  therein  was 
covered  by  the  mortgage  on  the  land. 

The  judgment  of  McMillan  was  obtained  subsequent  to 
the  registry  of  the  mortgages,  and  there  is  no  error  in  the 
decree  which  postpones  his  lien  to  the  prior  lien  of  the 
mortgages  on  the  property  therein  described. 

The  decree  also  reforms  the  mortgage  by  substituting  the 
word  "  heirs  "  for  "  successors."  To  this,  objection  is  made 
on  this  appeal.  The  deed  for  the  land  was  made  to  the  cor- 
poration in  the  usual  form,  to  have  and  to  hold  to  them, 
"  their  successors  and  assigns."  This  deed  was  delivered  to 
the  attorney,  to  draw  a  mortgage  in  ample  and  complete 
form  to  secure  the  bondholders  for  their  advances  to  the 
company.  This  was  the  only  instruction  given  him  for  its 
preparation.  By  mere  mistake  and  inadvertence  he  drew 
the  mortgage  conveying  the  land  to  James  D.  Fish  and 
Charles  H.  P.  Babcock,  as  trustees,  and  to  their  successors. 
By  copying  from  the  deed  to  the  corporation,  the  scrivener 
made  the  mistake  by  which  the  judgment  creditor  now 
contends  that  only  an  estate  for  life  was  given  to  these 
trustees. 

It  does  not  appear  in  the  proofs,  nor  in  the  answer  of 
McMillan,  who  was  one  of  the  directors  and  a  bondholder, 
that,  at  the  time  the  mortgage  was  given,  either  he  or  any 
of  the  officers  or  bondholders  understood  that  any  other 
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estate  than  a  fee-simple  was  conveyed  by  mortgage  to  secure 
the  bonds  of  the  company.  The  use  of  the  word  "  suc- 
cessors," taken  from  the  deed  of  the  company,  shows  that 
something  more  was  intended  than  a  life  estate,  and  that 
the  purpose  was  to  convey  all  the  estate  which  the  corpora- 
tion had  in  the  lands.  The  mortgage  was  not  technically 
drawn  to  express  the  intent,  but  there  is  no  difficulty  in 
reforming  the  instrument  to  conform  to  the  intention  of  the 
parties,  as  it  is  apparent  on  the  face  of  the  deed,  supported 
by  the  parol  proof  of  the  agreement  and  understanding  of 
the  parties. 

This  case,  upon  the  facts,  avoids  the  difficulty  considered 
in  Wheeler  v.  Kwtland,  8  C.  E.  Gr.  13,  9  C.  E.  Gr.  552, 
where  such  reformation  of  the  deed  would  prejudice  a 
subsequent  judgment  creditor;  for  here  McMillan  was  a 
director  in  the  company  when  the  mortgage  was  given,  a 
bondholder  to  be  secured  by  the  mortgage,  and  a  partici- 
pant in  the  arrangement  by  which  the  security  was  given. 
It  is  within  the  rule  recognized  in  Wintermute  v.  Snyder, 
2  Gr.  Ch.  500,  that,  where  an  instrument  is  drawn  and  exe- 
cuted which  professes  or  is  intended  to  carry  into  execution 
an  agreement  previously  entered  into,  but  which,  by  the 
mistake  of  the  draughtsman,  either  as  to  law  or  fact,  does 
not  fulfill  that  intention,  or  violates  it,  equity  will  correct 
the  mistake  so  as  to  produce  a  conformity  to  the  intention. 
This  is  unobjectionable  between  parties  to  the  deed  and 
those  who  have  knowledge  of  its  purpose  and  intention 
before  its  execution.  A  court  of  equity  will  give  effect  to 
the  deed  in  such  a  case,  so  as  to  carry  out  the  intention  of 
the  parties,  Huyler  v.  Atwood,  11  C.  E.  Gr.  504 ;  Sisson  v. 
Donnelly,  7  Vr.  432. 

These  questions  which  have  been  considered,  cover  and 
settle  the  direct  points  of  the  appeal,  and  we  have  not  gone 
outside  of  them  to  decide  other  matters  presented  in  the 
arguments  of  counsel  or  in  the  opinion  of  the  court  below. 
For  the  reasons  above  given,  the  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 
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Timothy  H.  Prudden,  appellant, 

and 

Oscar  Lindsley  and  others,  respondents. 

1.  Trustees,  who  are  the  legal  owners  of  land  in  fee,  may  dedicate 
the  land  to  public  uses  not  inconsistent  with  the  trust. 

2.  An  adverse  public  user,  for  the  purposes  of  a  highway,  of  land  so 
held  in  trust,  continuing  for  twenty  years,  will  establish  the  highway 
against  both  trustees  and  cesiuis  que  trust,  whether  consistent  with  the 
trust  or  not,  and  although  the  trust  be  for  the  benefit  of  a  portion  of 
the  public. 

3.  When  the  verdict  of  a  jury,  upon  an  issue  framed  in  chancery,  is 
set  aside,  the  cause  cannot  be  finally  decided  upon  the  proofs  offered 
at  the  jury  trial.  Ordinarily,  such  evidence  is  before  the  chancellor 
only  for  determining  what  weight  should  be  given  to  the  verdict. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Prudden  v.  Lindsley,  1  Stew.  378. 

Mr.  J.  R.  Emery  and  Mr.  H.  C.  Pitney,  for  appellant. 

Mr.  George  T.  Werts,  for  respondents. 

Dixon,  J. 

The  complainant  in  this  cause  filed  his  bill  against  the 
defendants,  trustees  of  school-district  No.  72,  in  the  county 
of  Morris,  to  perpetually  enjoin  them  from  constructing  a 
school-house  upon  a  strip  of  land  which,  he  alleged,  was  a 
public  highway,  and  by  means  of  which  access  was  had  to 
his  shop  and  barn.  On  the  return  of  a  rule  to  show  cause, 
the  answer  of  the  defendants  was  filed,  denying  the  exist- 
ence of  the  highway,  but  an  injunction  pendente  lite  was 
granted.  Thereupon,  on  motion  of  the  defendants,  an  issue 
was  framed  to  try,  before  a  jury  of  Morris  county,  the  fact  so 
disputed.  At  that  time  the  complainant  obtained  a  verdict, 
on  the  coming  in  of  which  the  defendants  moved  to  set  the 
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same  aside,  for  the  reason  that  the  title  of  the  premises  in 
controversy  was  such  that  no  legal  highway  could  be  estab- 
lished thereon,  either  by  user  or  by  express  dedication,  the 
only  modes  relied  on  by  the  complainant  for  its  creation. 
The  defendant's  view  was  adopted  by  the  chancellor,  and 
the  bill  was,  therefore,  dismissed.  From  such  dismissal  this 
appeal  is  taken. 

The  ^ocas  in  quo  has,  since  September  13th,  1813,  been 
held  under  a  deed  of  that  date,  made  by  Jacob  Allen  and 
Zophar  Freeman  and  others,  "  trustees  chosen  by  a  meeting 
of  the  inhabitants  of  Green  Village  and  vicinity  for  the  pur- 
pose of  purchasing  a  lot  of  land  for  the  use  of  the  school  in 
Green  Village,"  by  which  deed  sixty-two  hundredths  of  an  acre 
of  land  were  conveyed  to  the  trustees  in  fee,  "  to  be  appropri- 
ated, used  or  made  use  of  or  occupied  for  the  use  of  the 
school  in  Green  Village,  or  the  building  of  a  school-house, 
if  it  should  be  required  to  be  put  to  that  use,  "^  *  to  be 
kept  for  the  use  of  the  school  in  Green  Village  as  long  as 
grass  grows  and  water  runs."  Under  this  conveyance  the 
defendants  claim  title  by  virtue  of  an  act  of  the  legislature 
approved  March  14th,  1875  (P.  L.  p.  415).  Over  one  side 
of  this  tract  the  complainant  insists  that  the  trustees  have 
created  the  highway  contended  for,  by  their  positive  and 
unequivocal  acts  of  dedication.  Whether  those  acts  can 
legally  have  such  effect,  is  one  of  the  questions  to  be  con- 
sidered. 

The  trustees  are  the  legal  owners  of  the  land,  but,  as  the 
purposes  for  which  they  own  it  are  expressed  in  the  deed 
by  which  they  hold  the  title,  their  acts  cannot  be  allowed  to 
violate  the  trust.  That  trust,  however,  is  of  a  somewhat 
indefinite  character,  and,  therefore,  a  discretion  is  vested  in 
the  trustees  as  to  the  mode  in  which  it  may  be  best  sub- 
served ;  and  within  the  range  of  this  discretion  their  acts 
are  lawful  and  binding.  These  plain  principles,  so  easily 
stated,  but  perhaps  not  so  easily  applied,  are  the  criteria  for 
testing  the  power  to  dedicate.  If  the  highway,  claimed  by 
by  the  complainant,  could  be  laid  out  by  the  trustees  in  fur- 
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therance  of  their  trust,  then  their  dedication  is  valid.  Rex 
V.  Leake,  b  B.  ^  Ad.  469. 

It  cannot  be  asserted,  as  a  principle  of  law,  that  the  devo- 
tion of  part  of  a  school  plot  to  the  purposes  of  a  highway, 
is  inconsistent  with  the  trusts  impressed  upon  it,  for,  mani- 
festly, circumstances  may  be  imagined  where  a  public  road 
would  be  convenient,  or  even  necessary,  for  the  enjoyment 
of  the  school;  and,  therefore,  the  question  whether  such 
dedication  can  be  made,  is  one  of  fact,  to  be  determined  by 
the  conditions  of  each  case.. 

In  the  present  suit,  this  question  of  compatibility  received 
no  consideration  whatever  at  the  trial  before  the  jury.  The 
power  of  the  trustees  to  dedicate  was  not  there  contro- 
verted, and  the  jury  was  accordingly  instructed  that  if  the 
trustees,  by  certain  of  their  acts,  intended  to  dedicate  the 
lands  for  the  purpose  of  the  passage  of  the  public,  they 
could  not  afterwards  revoke  their  act,  and  a  valid  dedica- 
tion would  arise.  A  verdict  founded  on  this  direction  the 
chancellor  would  be  justified  in  setting  aside.  He,  how- 
ever, went  further,  and  adjudged  that  the  alleged  dedication 
was  incompatible  with  the  purposes  expressed  in  the  deed, 
and  dismissed  the  bill.  If  he  reached  this  adjudication  as  a 
conclusion  of  law,  then,  as  already  intimated,  I  think  he 
was  in  error;  if  as  a  conclusion  of  fact,  then,  it  seems  to 
me,  he  was  putting  to  an  unauthorized  use  the  evidence 
offered  at  the  circuit.  That  evidence  was  not  before  him, 
except  collaterally,  to  be  used  in  determining  what  weight 
was  to  be  given  to  the  verdict ;  it  was  not  evidence  upon 
the  final  hearing.     Black  v.  Shreve,  2  Beas.  455,  466. 

Doubtless  the  chancellor  might  properly  order  the  proofs 
offered  before  the  jury  to  stand  as  testimony  in  the  cause, 
but  it  would  not  be  fair  to  the  party  who  had  secured  the 
verdict,  to  regard  those  proofs  as  comprising  all  the  evi- 
dence which  he  should  be  allowed  to  produce,  as  to  a 
matter  of  fact  not  actually  disputed  in  the  forum  of  litiga- 
tion. And  yet  this  must  be  done,  before  it  can  be  con- 
cluded at  this  stage  of  the  suit  that  the  grant  of  the  land 
40 
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for  a  highway  was  inconsistent  with  the  purposes  of  the 
trust.  If  the  verdict  is  not  warranted  by  the  proofs  upon 
all  the  points  which  should  have  been  decided  in  the  issue, 
then  the  parties  should  be  permitted  to  bring  in  their 
evidence  on  the  points  not  so  settled,  the  verdict  standing 
as  conclusive  upon  the  other  points,  or  the  verdict  should 
be  set  aside  and  all  points  be  thrown  open  to  controversy. 
But,  if  the  verdict  be  vacated,  then  the  cause  is  not  ripe  for 
decision  upon  disputed  questions  of  fact.  For  this  reason, 
therefore,  I  think  the  dismissal  of  the  bill  was  erroneous. 

But  there  is  another  ground  on  which  the  complainant 
bases  his  claim — viz.,  that,  by  adverse  user  for  over  twenty 
years,  the  public  has  acquired  the  easement  of  a  highw^ay, 
notwithstanding  the  trusts  created  by  the  deed.  The 
defendants,  on  the  contrary,  insist  that  such  a  user  would 
be  ineftectual  to  impair  those  trusts.  This  contention,  also, 
the  defendants  made  for  the  iirst  time  on  the  motion  to  set 
aside  the  verdict.  At  the  trial  they  had  confined  their 
efforts  to  a  denial  of  the  fact  of  user.  In  the  chancellor's 
view,  the  evidence  of  this  fact  seems  not  to  have  been  satis- 
factory. If  it  is  not  (and  this  question  was  not  discussed 
and  is  not  decided  in  this  court),  the  verdict  may  be  vacated 
for  this  cause,  and  the  matter  thrown  open  for  further  liti- 
gation, unless  the  defendants'  claim  as  to  the  law  is  well 
founded.  I  think,  however,  they  are  in  error  here,  also. 
The  effect  of  twenty  years'  adverse  user  by  the  public,  is 
very  sweeping  upon  all  claims  that  are  capable  of  being 
asserted  against  it.  Said  Judge  Story  :  "  By  our  law,  upon 
principles  of  public  convenience,  the  term  of  twenty  years 
of  exclusive,  uninterrupted  enjoyment,  has  been  held  a  con- 
clusive presumption  of  a  grant  or  right.  *  *  The  pre- 
sumption is  applied  as  a  presumption  juris  et  de  jure,  wher- 
ever, by  possibility,  a  right  may  be  acquired  in  any  manner 
known  to  the  la-\v."     Ti/ler  v.  Willdnso?},  4  3Ioson  C.  C.  397. 

A  stranger,  by  an  adverse  possession  as  against  a  trustee, 
continued  for  the  requisite  period  of  time,  may  bar  both  the 
legal  estate  of  the  trustee  and  the  equitable  interest  of  the 
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cestui  que  trust.  3  Wash,  on  Real  Property  163.  Even  the 
sovereign,  it  is  said,  may  be  bound  by  long  acquiescence  in 
public  user.  Queen  v.  East  3Iark,  11  Ad.  ^  E.  {N.  S.)  877 ; 
New  Orleans  v.  United  States,  10  Pet.  662. 

Although,  therefore,  the  legal  owners  of  the  land  in  the 
present  case  were  trustees,  that  would  not  stay  the  force  of 
the  user  on  the  claims  of  the  cestuis  que  trust.  As  a  failure 
on  the  part  of  the  legal*  owner  to  assert  his  right  at  law 
during  the  twenty  years  of  obstruction  would  conclusively 
establish  against  him  a  grant  to  the  public,  so  a  like  failure 
of  the  equitable  owners  to  assert  their  right  in  a  court  of 
equity  would  conclusively  establish  the  grant  against  them. 
That  the  original  trusts  were  in  favor  of  the  public,  or  a 
part  of  it,  cannot  prevent  the  effect  of  the  prescription. 
The  power  of  the  public  to  impress  a  particular  use  on  its 
own  property  would  seem  to  be  less  deniable  than  its  power 
so  to  affect  private  estates.  If  the  earlier  and  the  later 
public  easements  are  consistent,  then  the  first  interposes  no 
obstacle  to  the  acquisition  and  enjoyment  of  the  second ;  if 
they  are  inconsistent,  the  use  of  the  one  and  disuse  of  the 
other  continuously  for  twenty  years,  must  indicate  the 
public  election  which  to  enjoy,  until  the  legislature  inter- 
feres. Perhaps,  where  the  easement  is  created  by  public 
act  of  the  legislature,  no  inconsistent  public  right  can  arise 
without  legislative  sanction.  Such  was  the  view  expressed 
in  Pex  V.  Leake,  ubi  supra.  But,  in  the  present  case,  the 
trusts  resulted  from  the  acts  of  merely  private  persons,  and 
no  reason  exists  for  holding  them  to  be  superior  to  the  ordi- 
nary public  power  of  suspension  or  modification.  In  my 
judgment,  therefore,  an  uninterrupted  and  adverse  public 
use  of  the  highway  for  over  twenty  years  would  establish 
the  easement,  notwithstanding  the  prior  trusts. 

For  these  reasons,  the  decree  of  dismissal  should  be 
reversed,  and  the  cause  remitted  for  further  proceedings  in 
the  court  below. 

Decree  unanimously  reversed. 
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"Warren  N.  Trusdell,  appellant, 

and 

Aaron  O.  Price,  respondent. 

Where  T.  had,  before  the  transaction  in  question,  been  accustomed 
to  obtain  money  for  B.,  and  B.  had,  by  a  general  power  of  attorney, 
transferred  to  T.,  to  secure  his  indebtedness,  all  moneys  payable  on  a 
city  paving  contract, — Held, 

(1)  That  no  particular  trust  arose  from  such  transfer,  by  virtue  of 
which  T.  must  reserve  sufficient  funds  to  indemnify  P.,  an  endorser  on 
one  of  B.'s  notes,  negotiated  by  T.,  and  used  in  the  paving  contract. 

(2)  That,  if  such  trust  had  existed,  it  would  have  been  personal 
between  T.  and  B.,  from  which  P.  could  derive  no  benefit,  and  subject 
to  B.'s  release  at  any  time. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
m  Price  v.  Trusdell,  1  Slew.  200. 

Reed,  J. 

This  is  an  appeal  from  a  decree  advised  by  the  vice-chan- 
cellor. The  facts  are  these  :  One  Samuel  Barber,  on  July 
9th,  1872,  entered  into  a  contract  with  the  city  of  Newark 
to  pave  Broad  street.  Price  and  Trusdell,  the  parties  to 
this  suit,  were  sureties  for  Barber's  fulfillment  of  the  terms 
of  his  contract.  Previous  to  the  signing  of  this  contract, 
Trusdell  had  been  accustomed  to  raise  money  for  Barber. 
After  the  signing  of  the  contract,  Barber  was  anxious  to 
raise  money  to  carry  it  into  execution.  He  applied  to  Trus- 
dell for  the  purpose.  Trusdell  raised  him  $25,000,  on  three 
notes  drawn  by  Barber  to  the  order  of  one  Thomas  H. 
Price ;  two  were  for  $8,000,  and  one  for  $9,000.  Each  note 
was  endorsed  by  one  Jacob  Schultheis,  and  the  two  $8,000 
notes  were  then  endorsed  by  Trusdell  as  third  endorser,  and 
by  Aaron  O.  Price  as  fourth  endorser,  while  the  $9,000  note 
was  endorsed  by  said  Price  as  third,  and  by  Trusdell  as 
fourth  endorser.  On  the  24th  of  July,  1872,  Mr.  Barber, 
their  maker,  gave  to  Trusdell  two  orders,  one  upon  the 
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auditor  and  the  other  upon  the  treasurer  of  :N"ewark,  and 
directed  those  officers  respectively  to  pay  to  Trusdell  all 
moneys  due  or  to  become  due  upon  the  paving  contract.  Upon 
these  orders  a  large  amount  of  money  was  paid  by  the  city 
of  Newark  to  Trusdell  as  the  work  of  paving  progressed,  in 
all  over  $80,000.     The  two  $8,000  notes,  above  mentioned, 
were  paid  by  Mr.  Trusdell,  but  the  $9,000  note  was  not 
paid,  but  Mr.  Price,  the  third  endorser,  was  compelled  to 
take  it  up,  and  he  still  holds  it.     Price  filed  his  bill  in  this 
case  against  Trusdell,  to  compel  him  to  pay  the  $9,000  note 
so  taken  up  and  held  by  Price,  on  the  ground  that  the 
orders  given  by  Barber  to  Trusdell  were  given  to  Trusdell, 
and  the'moneys  paid  to  him  under  them  in  trust,  that  he 
should  apply  the  moneys  so  received  in  paying  the  three 
notes  mentioned.     Outside  of  such  alleged  trust,  Price  has 
tio    claim    against    Trusdell.      Trusdell    is    a    subsequent 
endorser,  and,  by  well-settled  legal  rule,  Price  can  look  only 
to  the  preceding  parties. 

The  ground-work  of  the  bill  of  complaint  is  an  under- 
standing between  Barber,  Trusdell  and  Price,  at  the  time 
these  notes  were  drawn  and  negotiated  and  the  orders  were 
given,  that  the   notes  were  secured   by  the  money  to  be 
received  from  the  city  of  Newark.     The  statement  is  to  the 
effect  that  an  express  trust  was  created  in  favor  of  both  Bar- 
ber and  Price  that  sucli  moneys  to  be  received  by  Trusdell 
should  be  appropriated  primarily  to  the  payment  of  these 
notes.     This  feature  of  the  case,  however,  entirely  disap- 
peared subsequently,  and  the  evidence  and  argument  in  the 
cause  were  shaped  so  as  to  present  a  quite  difterent  case. 
There  is  no  evidence  whatever  to  show  any  such  arrange- 
ment to  which  Price  was  a  party ;  but,  on  the  contrary,  it 
appears  that  Price  declined  to  have  anything  to  do  with  any 
assignment  to  himself  of  the  fruits  of  the  paving  contract. 
It^  is   then   insisted    that  the    evidence    shows   that  an 
arrangement  was  made  between  Barber  and  Trusdell  that 
he  (Trusdell)  should  apply  the  proceeds  received  from  the 
paving  contract  upon  these  notes ;  that  thus  Barber  had  a 
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right  to  insist  upon  the  application  of  the  said  moneys  in 
accordance  with  such  arrangement,  and  that  it  thereby  fol- 
lows that  Price,  endorser  and  payer  of  the  same  debt,  can 
invoke  the  aid  of  this  court,  and,  by  substituting  himself  for 
Barber,  the  principal  debtor,  he  can  stand  upon  Barber's 
rights,  Trusdell  denies  the  existence  of  this  arrangement. 
Trusdell's  position  is,  that  he  was  accustomed  to  raise 
money  for  Barber;  that  he  raised  money  previous  to  his 
negotiation  of  these  three  notes,  and  that  he  loaned  him 
money  subsequent  thereto ;  that  these  orders  were  received 
as  general  security,  and  there  was  no  understanding  that 
the  proceeds  from  them  were  to  be  applied  primarily  to  any 
particular  part  of  the  current  obligations  of  Barber  to  him. 
From  these  orders  there  was  received  by  Trusdell  a  sum 
much  more  than  sufficient  to  pay  these  notes.  But  all  that 
he  did  receive  has  been  applied  to  the  payment  of  the  two 
$8,000  notes  and  other  obligations  of  Barber.  There  is  no 
surplus  unappropriated.  The  primary  question  which  Price 
raises  is,  whether  these  three  notes  were,  by  Trusdell's 
promise,  to  be  first  paid.  He  insists  that  such  was  the 
understanding  between  Trusdell  and  Barber. 

As  to  what  conversation  took  place  at  the  time  of  the 
negotiation  of  the  notes  and  the  signing  of  the  orders,  there 
is  only  the  testimony  of  Barber  and  Trusdell.  That  testi- 
mony was  taken  four  years  after  the  event  of  which  it  pur- 
ports to  be  an  account.  Our  experience  of  the  fallibility 
of  the  memory  will  lead  us  to  believe  that  only  in  extraor- 
dinary instances  can  the  exact  words  be  reproduced  after 
such  an  interval.  The  account  of  the  words  used  is  gener- 
ally the  statement  of  what  we  would  now  say  if  we  were 
placed  in  the  old  position,  and  desired  to  express  the  senti- 
ments which  we  now  think  we  then  felt  and  understood, 
and  which  we  think  other  parties  then  felt  and  understood. 
Although  Barber  now  asserts  that  Trusdell  said  he  would 
draw  the  money  and  see  these  notes  paid,  I  am  convinced 
that  Barber  did  not  then  understand  that  there  was  any 
special  agreement  concerning  the  application  of  the  money 
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to  these  notes  in  preference  to  other  notes.  At  that  time 
Trusdell  had  other  notes,  or  was  endorser  upon  other  notes, 
of  Barber's.  The  whole  detailed  transaction  has  impressed 
me  with  the  conviction  that  there  was  no  specific  agreement 
about  these  three  notes.  He  seems  to  have  negotiated  these 
notes  just  as  he  had  others.  He  did  not  procure  Aaron  0. 
Price's  endorsement  upon  them.  He,  as  broker,  treated  it 
as  any  other  paper,  and  the  orders  were  taken  as  additional 
security,  for  the  benefit  of  no  particular  endorser  and  to  be 
applied  to  no  particular  note.  Barber's  admission  to  Price, 
in  the  presence  of  Mr.  McCarter,  in  Washington  city,  is 
utterly  inconsistent  with  his  present  position  that  Price  had 
any  interest  in  such  assignment  of  the  paving  contract, 
directly  or  through  an  agreement  with  Barber.  The 
various  promises  of  Trusdell  to  pay  or  to  take  care  of  the 
$9,000  note,  are  adduced.  These  promises,  assuming  them 
to  have  been  made,  are  only  important  as  evidence  of  a  trust. 
In  any  other  aspect  they  can  have  no  force.  They  have  no 
original  obligation  upon  which  to  base  a  legal  or  equitable 
claim,  because  they  are  without  consideration,  and  void  by 
the  statute  of  frauds,  as  contracts  to  pay  the  debt  of  another. 
As  evidence  of  such  a  trust  as  Price  claims,  I  do  not  think 
they  are  important.  In  his  conversation  with  Mr.  Coult,  in 
which  he  said  the  $9,000  note  was  to  be  paid  out  of  the  last 
payment  on  the  paving  contract,  and  he  had  no  doubt  it 
would  be  paid,  he  yet  insisted  on  his  right  to  pay  himself 
first.  All  his  other  promises  were  based  on  the  idea  that 
the  amount  of  money  to  come  from  the  paving  contract 
would  settle  all  claims  between  him  and  Barber.  It  was 
undoubtedly  upon  this  supposition  that  he  was  willing  to 
take  care  of  Price. 

There  is  also  introduced  an  unsigned  agreement,  prepared 
by  Mr.  McCarter,  dated  July  7th,  1878.  This  is  said  to 
have  been  prepared  with  the  knowledge  of  Mr.  Trusdell, 
and  therefore  he  assented  to  the  recitals  therein.  The  paper 
was  designed  to  fix  the  method  by  which  the  money  received, 
or  to  be  received,  should  be  appropriated.     After  reciting 
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the  giving  of  the  two  orders  of  July  24th,  it  recites  that  the 
purport  of  giving  them  was  to  trafisfer  all  moneys  as  collat- 
eral security  for  advances  of  money  to  Barber  made  or  to 
be  made  by  Trusdell  and  the  other  Price,  Thomas  H.  But 
it  convincingly  appears,  from  the  testimony,  that  the  paper 
had  its  origin  in  the  desire  of  Barber  to  do  something  to 
satisfy  Aaron  O.  Price,  who  was  becoming  clamorous  for 
the  payment  of  the  $9,000  note.  That  at  the  time  Barber 
was  on  the  brink  of  bankruptcy,  and  the  recital  was  put  in, 
not  as  an  assertion  of  the  truth,  but  to  give  a  color  of  truth 
to  what  was  not  true — namely,  that  this  paper  was  not  the 
first  arrangement,  but  was  carrying  out  and  evidencing  a 
previous  arrangement,  so  old  as  not  to  be  affected  by  the 
bankrupt  law.  Besides,  another  contract,  for  the  same 
purpose,  which  was  afterwards  signed,  contained  a  differ- 
ent recital.  If  the  recital  had  been  true,  then  Barber  cut 
out  all  benefit  which  Aaron  O.  Price  might  have  had  under 
such  an  arrangement,  by  covenanting  that  Trusdell  should 
apph'  the  money  from  such  contract  first  to  the  payment 
of  all  notes  or  obligations  of  any  kind  held  by  Trusdell 
against  Price.  By  the  agreement  of  the  same  date,  but 
executed  about  a  week  later,  Barber  did  cut  out  all  right  of 
the  complainant  to  such  moneys.  My  conclusion,  then,  is, 
that  a  trust  never  existed  by  which  Trusdell  was  bound  to 
Barber  to  apply  the  moneys  received  from  the  paving  con- 
tract to  the  payment  of  this  note  of  $9,000.  If  I  had 
reached  a  diflerent  conclusion,  I  think  this  trust  was  per- 
sonal, and  that  Barber  had  the  right  to  release  the  trustee 
from  his  obhgation  at  any  time.  The  agreement  of  July 
7th  did  so  release  Trusdell,  and  thereafter  neither  Barber, 
nor  any  one  in  Barber's  place,  could  urge  any  equity  against 
Trusdell.  Hill  v.  Gomme,  5  Mi/l  ^  Cr.  250 ;  Ovivell  v.  Hos- 
intal  of  St.  Barnabas,  12  C.  E.  Gr.  650.  Nor  am  I  able  to 
perceive  that  any  new  equity  arose  by  which  (upon  the 
assumption  that  a  trust  existed)  Price,  a  stranger  to  the 
agreement,  could  ask  its  enforcement.  No  change  in  the 
condition  of  the  respondent  is  shown  to  have  occurred  by 
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reason  of  the  supposed  existence  of  such  a  trust,  or  by  any 
act  of  Trusdell  relative  thereto. 

I  think  the  decree  should  be  reversed. 

Decree  unanimously  reversed. 


Ashhurst  and  others,  complainants, 


V. 


Potter  and  others,  defendants. 

A  testator  gave  his  estate  to  his  executors,  in  trust,  to  pay  an 
annuity  to  his  widow  for  life,  the  remainder  to  be  divided  into  equal 
shares,  those  of  the  sons  to  be  paid  to  them  upon  their  respectively 

attaining   their    majority,   and   those   of   ^^^  .^^^f^^^^V  "    and  th! 

inve^ted^the  interest  to  be  paid  to  them  during  their  lives  and  the 

remainder  to  their  children.     There  were  two  sons  and  two  daughters. 

The  sons'  shares  were  paid  (after  reserving  a  fund  sufficient  to  yield 
the  annuitv),  not  in  money,  but  by  transferring  to  them  one-half  m 
value  of  the  remaining  securities  of  the  estate.  Afterwards  the 
amount  of  the  estate  was  increased  by  a  rise  in  the  value  of  the  secu- 
rities and  bv  stock  dividends  thereon,  and  another  similar  transfer 
of  securitie;was  made  to  the  sons  on  account  of  their  proportionate 
shares  of  such  increase.  At  the  time  of  the  last  payment,  however,  a 
devastavit  by  the  trustee  existed. -iJeW, 

(n  That  the  equahty  of  the  sons'  shares  was  referable  to  the  time 
when  each  could  claim  the  payment  thereof,  and,  hence,  each  was 
entitled  to  one-fourth  of  the  estate  as  it  stood  when  he  became  of  age. 

(2)  That  the  transfer  of  the  securities  to  the  sons  was  equivalent  to 
an  actual  payment  of  each  son's  share. 

(3)  That  the  sons  must  account  for  and  refund  a  proportionate  part 
of  the  securities  transferred  for  the  second  payment,  accordmg  to  then- 
present  value,  sufficient  to  make  good  the  devastavit. 

(4)  That  the  sons  having  received  the  second  payment  bona  fide  and 
under  a  mistake,  are  not  liable  for  interest  thereon. 

(5)  That  the  bill  is  one  to  ascertain  the  trustee's  management  ot  tlie 
estate,  and  to  recover  the  part  wasted,  constitutes  no  formal  objection 
to  the  sons'  accounting  in  this  suit,  they  being  defendants  and  inter- 
ested  in  the  adjustment  and  settlement  of  the  estate. 
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On  appeal  from  a  decree  of  the  chancellor,  on  exceptions 
to  a  master's  report.  The  opinion  below  is  reported  in 
Ashhurst  v.  Field,  11  C.  K  Gr.  1.;  see,  also,  *S'.  C,  1  Steic.  315. 

Mr.  Elmer  E.  Green  and  Mr.  E.  Spencer  Miller,  for  com- 
plainants. 

Mr.  Northrop  and  Mr.  C.  Parker,  for  defendants. 

The  report  of  Barker  Gummere,  Esq.,  as  master,  on 
exceptions  to  which  the  chancellor's  opinion  was  rendered, 

is  as  follows : 

Thomas  F.  Potter,  domiciled  in  New  Jersey,  died  in  1853, 
having  first  made  his  will,  which  was  proved  in  New  Jersey 
by  Richard  S.  Field,  James  Potter  and  others,  the  executors 
thereof.  By  the  will,  the  testator  devised  all  his  lands  to 
his  widow  for  life,  and  after  her  death  to  his  son  John,  and 
gave  to  his  widow  an  annuity  of  $6,000  during  her  life. 
He  also  gave  $50,000  to  a  son  James,  who  died  during  the 
testator's  life-time.  He  then  gave  all  the  residue  of  his 
estate,  real  and  personal,  to  his  executors,  in  trust,  for  the 
use  of  his  children,  John,  William  H.,  Elizabeth,  Alice,  and 
James,  to  be  equally  divided  between  them,  share  and  share 
alike,  the  shares  of  the  sons  to  be  paid  to  them  as  they 
severally  arrived  at  age;  the  interest  of  the  respective 
shares  of  the  daughters  to  be  paid  to  them  yearly  during 
their  lives,  and  upon  their  deaths  their  shares  to  be  divided 
equally  among  their  respective  children,  but  if  either  should 
die  without  issue,  her  share  to  go  to  her  surviving  brothers 
and  sisters,  equally  to  be  divided  between  them.  The  exec- 
utors were  empowered  to  sell  the  real  estate  not  specifically 
devised,  and  any  part  of  the  personal  estate,  at  their  discre- 
tion, and  to  invest  the  proceeds  in  bonds  and  mortgages,  or 
in  productive  stocks,  as  they  might  deem  best. 

The  estate  consisted  of  a  large  amount  of  the  stocks  of 
the  Camden  and  Amboy  Railroad  Company,  Delaware  and 
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Earitan  Canal  Company,  and  Philadelphia  and  Trenton 
Eailroad  Company  (which,  as  they  were  of  the  same  value 
and  paid  the  same  dividends,  I  shall  call  collectively  the 
Joint  Company  stocks),  a  large  amount  of  canal  and  railway 
bonds,  and  divers  other  stocks,  and  a  valuable  real  estate 
which  was  sold  by  the  executors. 

John  Potter,  the  oldest  son,  arrived  at  age,  and  on  Jan- 
uary 21st.  1858,  the  executors  paid  him  $127,250,  on 
account  of  his  share  of  the  estate,  and  among  the  securities 
transferred  to  him  in  this  payment  wxre  488  shares  of  the 
Joint  Company  stocks.  William  H.  Potter,  the  second  son, 
arrived  at  age,  and  on  December  2d,  1859,  the  executors 
paid  him,  in  like  manner,  $127,345,  and  among  the  securi- 
ties transferred  to  him  in  such  payment  were  498  shares  of 
the  Joint  Company  stocks.  In  both  cases  these  stocks  were 
transferred  at  par,  but  their  then  market  value  was  ninety 
per  cent. 

Shortly  after  these  payments,  all  the  executors,  excepting 
Richard  S.  Field,  ceased  to  act,  and  he  became  the  acting 
executor,  and  subsequently,  by  the  death  of  the  others,  the 
surviving  executor.  At  the  time  of  the  payment  to  the 
sons,  the  trust  funds  were  intact,  and  the  executors  evi- 
dently paid  to  each  son  one-fourth  of  the  estate  remaining, 
after  reserving  an  ample  fund  for  the  payment  of  the  annu- 
ity and  expenses  of  administering.  After  he  became  the 
acting  or  surviving  executor,  Mr.  Field  committed  a  devas- 
tavit upon  the  trust  fund,  and  at  his  death  a  large  deficiency, 
both  of  principal  and  income,  existed,  which  his  private 
estate  is  insufficient  to  make  good.  After  the  payment  to 
the  sons,  no  allotment  of  the  securities  was  made  either  to 
the  daughters  or  to  what  I  shall  call  the  annuity  fund,  but 
the  whole  were  held  as  a  unit.  The  Joint  Company  stocks 
appreciated  largely  in  value,  and  large  cash  and  stock  divi- 
dends were  declared  upon  them,  so  that  the  994  shares 
remaining  after  the  payment  to  the  sons,  and  of  the  then 
value  of  about  $90,000,  are  now  transmuted  into  $150,000 
of  United    States   bonds,  besides  264  shares    now  in    the 
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receiver's  hands,  worth  about  $35,000,  and  100  shares 
which  Mr.  Field  paid  to  William  H.  Potter,  as  an  additional 
payment  to  John  and  William  on  account  of  their  shares  in 
the  increase  of  the  annuity  fund,  making  the  total  increase 
in  this  investment  at  least  $130,000  in  currency,  besides  cash 
dividends  and  interest.  On  April  1st,  1867,  and  presumably 
after  the  devastavit  began,  Mr.  Field  paid  to  William  H. 
Potter  $20,000  in  Camden  and  Amboy  Railroad  bonds,  and 
on  March  10th,  1870,  100  shares  of  Joint  Company  stocks, 
as  the  alleged  shares  of  John  and  William  in  the  accumula- 
tions of  the  annuity  fund.  Burlington  and  Mount  Holly 
Railroad  shares  have  also  appreciated  by  stock  or  scrip  divi- 
dends. 

It  is  contended  on  the  part  of  the  daughters  that  the 
transactions  between  the  executors  and  the  sons  in  1858  and 
and  1859  were  not  "payments,  but  allotments  of  specific  securities, 
and  that  it  was  the  duty  of  the  executors  to  have  allotted, 
in  1859,  to  each  of  the  daughters,  a  like  number  of  shares  of 
the  same  securities,  and  to  the  annuitv  fund  morto;ao:e  securi- 
ties  of  proper  amount,  and  that  this  court  must  deem  this 
allotment  to  have  been  made,  as  in  equity  it  should  have 
been  made ;  and  that,  therefore,  as  the  sons  had  been 
allotted  986  shares  of  the  Joint  Company  stocks,  the  994 
remaining  shares  must  be  taken  to  have  been  allotted  to  the 
daughters,  and  these  shares,  with  their  accretions  of  princi- 
pal and  income,  and  the  substituted  securities — i.  e.,  the 
United  States  bonds,  which  are  clearly  identified  as  such — 
have  always  been  and  are  still  the  unwasted  property  of  the 
daughters. 

On  the  part  of  the  sons  it  is  contended  that  they  were 
paid  $127,300  each,  in  depreciated  securities  in  part,  and 
that  as  no  allotment  has  ever  been  made  of  specific  securi- 
ties to  the  daughters,  either  by  the  terms  of  the  will  or  the 
action  of  the  executors,  the  daughters  have  never  been,  and 
are  not  now,  entitled  to  anything  more  than  $127,300  each, 
and  the  legal  interest  thereon  (exclusive  of  their  interest  in 
the  annuity  fund),  and  that  all  accretions,  principal  and 
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interest,  belong  to  the  annuity  fund,  for  the  equal  benefit  of 
the  sons  and  daughters. 

I  do  not  think  either  position  is  well  taken,  and  I  shall 
proceed  to  announce  the  equitable  rights  of  the  parties  in 
the  trust  funds  as  they  seem  to  me,  after  careful  considera- 
tion. 

It  is  not  disputed  by  either  party  that  each  son,  as  he 
arrived  at  age,  was  entitled  to  receive  the  sum  of  $127,300. 
The  direction  of  the  will  was,  that  the  share  of  each  son 
should  be  paid  to  him,  and  a  literal  compliance  with  this 
direction  required  the  executors  to  sell  the  securities  at 
market  prices,  and  pay  the  proceeds  to  the  sons ;  instead  of 
80  doing,  they  transferred  certain  securities  to  each,  at 
agreed  prices ;  a  course  which  is  perhaps  generally  pursued 
in  such  cases,  and  is  tantamount  to  selling  the  securities  and 
paying  over  the  money  proceeds,  provided  the  agreed  prices 
are  equal  to  the  market  prices;  no  attempt  has  been  made 
to  impeach  the  fairness  of  the  transactions  or  of  the  prices, 
and  the  evidence  as  to  the  agreed  price  of  the  Joint  Com- 
pany stocks  is,  that  it  was  above  the  market  value,  the  sons 
taking  it  at  $100  per  share,  while  the  market  value  was  but 
$90.  (See  p.  22,  line  28  of  the  depositions,  and  p.  9  of 
defendants'  exhibits.)  I  conclude,  then,  that  these  transac- 
tions were,  to  all  intents,  sales  of  these  securities  and  pay- 
ments of  the  proceeds  to  the  sons,  and  a  fair  compliance 
with  the  directions  of  the  will,  and  that  the  efiect,  as 
between  the  cestuis  que  trust,  is  the  same  as  if  the  securities 
had  been  sold  to  third  persons  in  open  market.  Whether, 
eventually,  the  sons  gained  or  lost  by  these  transactions, 
whether  they  afterwards  sold  these  stocks  at  $90,  or  retained 
them  until  they  were  worth  $160,  can  no  more  concern  the 
executors  or  the  daughters  than  if  purchasers  in  open 
market  had  sustained  such  loss  or  gained  such  profit ;  nor 
can  the  fact  that  the  sons  were  the  purchasers,  any  more 
aflect  the  equitable  rights  of  the  daughters  in  the  remain- 
ing securities,  than  if  third  persons  were  such  purchasers. 
The  only  pertinent  inquiries  are.  Were  these  transactions 
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fair?  Were  they  in  substantial  compliance  with  the  will? 
I  must  answer  both  questions  in  the  affirmative,  and  decide 
that  they  can  have  no  influence  or  bearing  upon  the  rights 
of  the  daughters  in,  or  the  dealings  of  the  executors  with, 
the  remaining  trust  funds,  other  than  that  they  established 
that  the  sons  have  received  the  shares  to  which  they  were 
under  the  circumstances  entitled  on  arriving  at  age. 

But  it  is  insisted  on  the  part  of  the  daughters,  that  it  was 
the  plain  duty  of  the  executors,  at  and  after  the  settlemeat 
with  William  in  1859,  to  have  made  an  allotment  of  the 
remaining  securities  among  the  daughters  and  the  annuity 
fund,  clearly  separating  and  appropriating  certain  securities 
to  each  share,  giving  to  each  daughter  (in  round  figures) 
1127,000,  and  to  the  annuity  fund  $136,000 ;  and  that,  in 
making  such  allotment,  equality  should  have  been  preserved 
between  the  sons  and  daughters,  and,  as  the  sons  had  received 
986  shares  of  the  Joint  Company  stocks,  the  remaining  994 
shares  should  have  been  allotted  to  the  daughters,  and  that 
the  propriety  of  such  allotment  is  strengthened  by  the  plain 
duty  of  the  executors,  to  allot  first  to  the  annuity  fund 
(which  is  the  primary  charge  upon  the  trust  fund)  the  most 
certain  and  fixed  securities,  to  wit,  the  bonds  and  mortgages. 

Now,  it  is  clear  that  the  executors  ought,  at  and  after  the 
settlement  with  the  sons,  to  have  allotted  the  proper  securi- 
ties of  the  estate  in  the  proper  proportion,  but  in  this  case,  a 
2mor  duty  was  also  imposed  upon  them ;  the  trust  fund  at 
that  time  consisted  of  about  $150,000  in  bonds  and  mort- 
gages, and  $241,000  in  Joint  Company  and  other  railway 
stocks  and  bonds,  and  other  private  stocks  and  bonds,  and 
the  immediate  cestuis  que  trust  were  two  infant  daughters 
and  the  widow  of  the  testator,  whose  dependent  and 
defenceless  condition  entitled  them  to  extraordinary  care 
and  i^rudence  on  the  part  of  the  trustees,  and  would  have 
called  forth  the  most  rigid  protection  of  this  court  if  its  aid 
had  been  then  invoked.  I  cannot  conceive  that  this  court 
would  have  permitted  $241,000  of  these  funds — more  than 
three-fifths  of  the  whole — to  remain  in  investments  unau- 
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thorized  by  the  practice  of  the  court,  and,  in  my  opinion, 
unauthorized  by  the  will. 

In  New  Jersey,  executors  and  trustees,  unless  otherwise 
specifically  directed  by  the  will  or  trust  deed,  will  only  be 
authorized  or  permitted  to  invest  trust  funds  in  bonds  and 
mortgages,  and  bonds  or  stocks  of  this  state  or  the  United 
States.  Grayw  Fox,  Sax.  259;  Vreeland  v.  Vreelaiul,  1  C.  E. 
Gr.  512,  530.  And  the  like  rule,  requiring  such  invest- 
ments to  be  made  in  certain  government  stocks  fixed  by 
statute  and  the  rules  of  the  court,  is  enforced  in  England. 
Hill  on  Trustees  (4th  Am.  ed.)  369;  Leioin  on  Trusts  (2d 
Am.  ed.)  337. 

In  this  will  the  executors  are  authorized  to  sell  both  the 
real  and  personal  estate  of  the  testator,  and  invest  the  pro- 
ceeds "  in  bonds  and  mortgages,  or  in  productive  stocks," 
at  their  discretion.  Here  is  no  specific  direction  to  invest  or 
continue  investments  in  certain  named  stocks;  the  invest- 
ments ■primarily  contemplated  by  the  testator  were  those  in 
"bonds  and  mortgages,"  {Earlom  v.  Saunders,  Amb.  240; 
Cowley  V.  Hartstonge,  1  Boio  361 ;  Cookson  v.  Reay,  5  Beav. 
22,)  and  the  alternative  discretion  to  invest  in  stocks  could 
only  be  exercised  when  the  executors  were  unable  to  make 
investments  on  bond  and  mortgage.  If  bonds  and  mort- 
gages could  not  be  obtained,  then  the  "  productive  stocks  " 
in  which  they  were  authorized  to  invest  must  be  construed, 
in  the  absence  of  specific  directions  in  the  will,  to  .be 
intended  to  mean,  and  to  mean,  "  stocks  "  such  as  would 
be  approved  by  this  court — stocks  or  bonds  of  this  state 
or  of  the  United  States.  In  such  investment  the  execu- 
tors must  exercise  their  discretion,  just  as  this  court  would 
exercise  it.  A  review  of  all  the  authorities,  in  this  country 
and  in  England,  may  be  fairly  taken  to  establish  the  fol- 
lowing rule  :  "  That,  if  the  discretion  given  by  the  will 
or  deed,  as  to  investments,  is  couched  in  general  words,  as 
'good  security,'  'stocks,'  'productive  stocks,'  'public  stocks,' 
or  '  at  discretion,'  without  specifying  any  particular  securi- 
ties or  stocks,  the  executors  or  trustees  will  only  be  per- 
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mitted  to  exercise  their  discretion  as  the  court  under  whose 
jurisdiction  they  are  acting  would  exercise  it,  and  will  be 
allowed  to  invest  only  in  such  securities  as  are  approved 
by  the  rules  and  practice  of  such  court."  I  do  not  think 
the  court  of  chancery  of  this  state  would  permit  any  trustee 
to  invest  in  the  stocks  or  bonds  of  a  private  corporation. 
Such  investments  are  hardly  distinguishable  from  "  per- 
sonal securities,"  for  their  safety  is  dependent  upon  the 
vicissitudes  of  trade  and  the  integrity  and  sagacity  of 
directors  and  managers.  The  incessant  fluctuations  in  the 
values  of  such  stocks  among  us,  and  the  frauds  and  follies 
of  directors,  occurring  almost  daily,  make  the  idea  of 
"safety,"  in  such  investments,  ridiculous.  ISTor  can  I  think 
that  any  investments  dependent  upon  such  elements  would 
be  permitted  by  this  court,  in  the  absence  of  precise  testa- 
mentary direction  or  the  controlling  force  of  a  statute.  The 
governing  principle  in  courts  of  equity  is  to  require  trust 
funds  to  be  invested  in  those  securities  whose  values  nearest 
approach  to  immutability, — i.  e.,  loans  secured  upon  real 
estate,  or  stocks  and  bonds  of  the  "state."  Eut  it  may  be 
said  that  these  executors  did  not  make  investments,  but 
merely  continued  investments  made  by  the  testator,  in  pri- 
vate stocks.  I  cannot  think  that  this  altered  their  duty  or 
responsibility.  At  the  testator's  death  they  were  clothed 
with  full  powers  to  act,  and  the  duty  of  acting  was  imposed 
upon  them.  They  were  bound  to  act,  and  to  invest  in 
public  securities  or  bonds  and  mortgages.  Retaining 
improper  investments  was,  in  effect,  making  them;  retention 
in  such  cases  is  a  positive  act ;  and  the  fact  that  the  testator 
had  considered  these  stocks  good  investments,  and  had 
invested  in  them,  cannot  excuse  them  for  investing  in  them. 
HemjMlVs  Appeal,  18  Pa.  St.  303.  I  cannot,  therefore,  hold 
that  these  executors  should  have  made  cmy  allotment  of  these 
shares,  but  I  am  of  opinion  that  it  was  their  duty  to  have 
converted  all  these  stocks  and  bonds,  amounting  to  $241,000, 
into  bonds  and  mortgages,  or  bonds  of  this  state  or  of  the 
United  States,  and  then  to  have  allotted  those  securities  in  the 
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proper  proportions  to  the  three  funds,  holding  them  sepa- 
rately, and  properly  identified  with  the  respective  funds,  and 
keeping  separate  accounts  of  each. 

The  executors  neglected  their  duty,  and  involved  the 
shares  of  the  daughters  and  of  the  annuity  fund  in  the  haz- 
ards of  separate  speculative  investments  in  each  of  these 
unauthorized  stocks.  As  between  the  cestuis  que  trust  and 
the  executors,  the  latter  were  bound  to  account  for  all 
profits,  and  to  make  good  all  losses.  But  the  cestuis  que  trust, 
as  between  themselves,  became  unwilling  tenants  in  com- 
mon in  each  of  these  investments,  each  of  the  daughters 
owning  an  undivided  thirty-two  and  one-half  per  cent,  of 
each  investment,  and  the  annuity  fund  an  undivided  thirty- 
five  per  cent,  thereof,  and  in  this  proportion  they  niust  share 
in  the  profits  and  losses  of  each  investment.  If  the  securi- 
ties representing  either  the  principal  or  income  of  any  of 
these  investments  can  be  traced  and  identified,  they  must 
now  be  divided  among  them  in  these  proportions.  I  have 
arrived  at  the  percentage  of  each  share  by  estimating  the 
value  of  the  whole  trust  fund,  taking  the  securities  at  j^ar, 
at  $391,000,  the  value  of  each  daughter's  share  at  $127,300, 
and  of  the  annuity  fund  at  $136,400,  at  and  immediately 
after  December  2d,  1859,  the  date  of  the  settlement  with 
William  H.  Potter. 

The  only  investment  that  resulted  in  any  considerable 
profit  was  that  in  the  Joint  Company  stocks,  of  which,  at 
the  last-mentioned  date,  the  trust  held  nine  hundred  and 
ninety-four  shares.  This  number  was  increased,  by  stock 
dividends  made  between  this  date  and  January,  1868,  to 
one  thousand  three  hundred  and  sixty-four  shares.  On 
December  10th,  1863,  Mr.  Field,  the  acting  executor,  con- 
verted one  thousand  of  these  shares  into  $150,000  of  United 
States  bonds,  now  in  the  hands  of  the  receiver,  and,  on 
March  9th,  1870,  he  transferred  one  hundred  other  of  these 
shares  to  William  H.  Potter,  as  an  alleged  payment  of 
$5,000  each  -to  William  and  John  of  their  shares  in  the 
increase   of   the    annuity   fund    (John    having    previously 
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assigned  his  share  in  said  fund  to  William),  and  the  remain- 
ing two  hundred  and  sixty-four  shares  are  now  held  by  the 
receiver.  The  daughters  are,  by  the  will,  entitled  to  receive, 
every  year,  as  their  absolute  property,  all  income  of  their 
respective  shares,  but  the  principal  remains  in  the  trust,  and 
of  it  they  are  only  tenants  for  life.  The  accounts  of  their 
principal  and  income  must,  therefore,  be  se^Darately  stated, 
and  any  securities  in  the  receiver's  hands  which  can  be 
identified  as  part  of  their  principal,  must  be  set  apart  for 
them,  whilst  any  that  can  be  identified  as  part  of  their 
income,  they  are  entitled  to  receive  absolutely.  The 
account  of  the  principal  and  income  of  the  annuity  fund 
may  be  stated  together,  as  all  accumulations  of  its  income 
must  be  annually  added  to  the  principal,  and  all  securities 
in  the  receiver's  hands,  which  can  be  identified  as  part, 
either  of  the  principal  or  income  of  that  fund,  must  be  set 
apart  as  belonging  to  the  principal  of  that  fund,  the  annu- 
ity having  always  been  regularly  paid.  The  directions  now 
to  be  given,  as  to  the  stating  of  the  several  accounts,  in 
respect  to  these  stocks,  will  probably  be  sufficient  for  stat- 
ing the  accounts  of  all  other  investments,  if  any,  the  securi- 
ties or  substituted  securities  of  which  can  be  identified, 
while  the  residue  of  the  accounts  may  be  stated  by  credit- 
ing them  with  their  proper  proportion  of  principal  in 
dollars,  and  with  income  thereon  at  the  legal  rates  of  inter- 
est,— i.  e.,  s.ix  per  cent,  to  July  4th,  1866,  and  seven  per  cent, 
since  that  date — where  the  actual  income  cannot  be  ascer- 
tained. In  stating  the  accounts  of  the  principal  of  the  two 
daughters  as  to  these  Joint  Company  stocks,  each  account 
must  commence  with  a  credit  to  each  daughter,  of  the  date 
of  December  2d,  1859,  of  three  hundred  and  twenty-three 
shares  of  these  stocks,  at  par.  This  item  will  stand 
unchanged  until  December  10th,  1863,  when  the  shares 
were  converted  into  United  States  bonds,  and  the  necessary 
entries  must  be  made  to  show  the  conversion  of  these  three 
hundred  and  twenty-three  shares  into  $48,750  of  United 
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States  bonds,  at  par,  wliicli  item  will  remain  unchanged  to 
the  end  of  the  account. 

In  stating  the  accounts  of  the  income  of  the  daughters,  as 
to  these  stocks,  each  account  must  be  credited  with  the 
actual  dividends,  in  cash,  declared  upon  the  three  hundred 
and  twenty-three  shares  from  J^ovember  1st,  1857,  to 
December  10th,  1863;  and  with  the  interest,  in  gold,  on 
$48,750  of  United  States  bonds,  from  the  last  date  to  the 
close  of  the  account;  and  with  one  hundred  and  twenty 
shares,  or  thirty-two  and  one-half  per  cent,  of  the  three 
hundred  and  sixty-four  shares  of  stock  dividends  (it  not 
being  contested  that  these  stock  dividends  represent  unpaid 
earnings),  as  of  the  dates  when  such  dividends  were 
declared,  and  estimating  the  stock  at  par;  and  with  the 
cash  dividends  declared  on  such  stock  from  the  time  of 
declaring  the  stock  dividends  to  the  close  of  the  account. 

In  stating  the  annuity  fund  account  as  to  these  stocks,  it 
must  be  credited  with  three  hundred  and  forty-eight  shares 
of  the  stock  of  the  date  of  December  2d,  1859,  at  par,  which 
item  will  stand  unchanged  until  December  10th,  1863,  when 
the  shares  were  converted  into  United  States  bonds,  and  at 
the  last  date  entries  must  be  made  showing  the  conversion 
of  the  three  hundred  and  forty-eight  shares  into  $52,500 
of  United  States  bonds,  at  par,  which  item  will  remain 
unchanged  to  the  end  of  the  account;  and  it  must  be  cred- 
ited with  the  actual  cash  dividends  upon  the  three  hundred 
and  forty-eight  shares  from  ISTovember  1st,  1857,  to  Decem- 
ber 10th,  1863;  and  with  the  interest,  in  gold,  on  $52,500 
from  the  last  date  to  the  close  of  the  account;  and  with  one 
hundred  and  thirty  shares,  or  thirty-five  per  cent,  of  the  three 
hundred  and  sixty-four  shares  of  stock  dividends,  at  par,  and 
as  of  the  dates  when  such  dividends  were  declared;  and  with 
the  cash  dividends  declared  on  said  stock  from  the  time  of 
declaring  the  stock  dividends  to  the  close  of  the  account. 

The  income  accounts  of  the  daughters,  and  the  account  of 
the  annuity  fund,  must  be  respectively  charged  with  their 
proportionate  shares  of  all  taxes. 
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These  directions  make  the  principles  upon  which  the 
accounts  should  be  stated,  sufficiently  clear;  but,  if  not,  I 
will  make  such  further  explanation  as  the  counsel  and 
accountant  may  require.  In  addition  to  these  accounts,  the 
accountant  should  prepare  a  schedule  of  the  existing  assets 
of  the  trust,  and  their  present  values,  to  be  fixed  by  the 
agreement  of  counsel,  and  a  schedule  of  Mr.  Field's  private 
assets  and  their  estimated  value,  which  I  shall  append  to 
my  report,  together  with  the  accounts. 

It  is  apparent,  from  what  I  have  already  decided,  that  I 
hold  the  transfer  of  $20,000  in  Camden  and  Amboy  bonds 
to  "William  H.  Potter,  in  1867,  and  the  transfer  of  one  hun- 
dred shares  of  Camden  and  Amboy  stock  to  the  same,  in 
1870,  under  the  pretence  that  they  were  the  amounts  to 
which  John  and  William  were  entitled  as  their  shares  of  the 
increase  of  the  annuity  fund,  to  have  been  altogether  unjus- 
tifiable. I  shall  report  that  William  H.  Potter  was  not  enti- 
tled to  receive  either  the  bonds  or  the  stock,  and  that  he 
must  replace  them,  or  account  for  them  at  their  present 
values,  and  must  also  account  for  all  interest  and  dividends 
thereon  received  by  him,  or  accrued  or  earned  and  declared 
thereon  since  the  transfer  of  them  to  him.  In  this  connec- 
tion I  will  say  that  I  shall  recommend  to  the  chancellor  to 
reduce  the  fund  reserved  to  secure  the  annuity  to  $52,500 
of  United  States  bonds,  and  $55,000  of  bonds  and  mort- 
gages, and  to  pay  one-half  of  the  residue  of  the  existing 
annuity  fund  to  William  H.  Potter,  in  his  own  right  and 
that  of  his  brother  John,  and  to  add  one-fourth  thereof  to 
the  share  of  each  of  the  daughters. 

It  is  contended  by  William  H.  Potter  that  he  is  entitled 
to  charge  upon  the  whole  existing  trust  assets  any  loss  he 
may  sustain  in  the  collection  of  the  note  of  Robert  Haber- 
sham, bought  by  him  from  the  executors  in  December,  1859, 
for  the  reason  that  the  note  was  not  then  endorsed  to  him 
so  as  to  give  him  the  legal  title,  nor  then  delivered  to  him, 
nor  afterward  when  requested.  It  is  not  necessary  to  reca- 
pitulate the  history  of  this  note  and  the  action  of  the  parties 
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in  relation  to  it,  as  detailed  in  the  depositions  and  exhibits. 
T  am  of  opinion  that  William  consented  to  accept  the  equi- 
table title  to  the  note  as  suiRcient  consideration  for  the  exe- 
cution of  the  release,  and  that  he  left  the  note  with  the 
executors  for  his  own  convenience,  and  constituted  them, 
individually,  his  agents  for  its  custody,  and  that,  as  between 
him  and  his  co-cestuis  que  trust,  his  release  is  valid  and  effect- 
ual as  a  bar  to  this  claim ;  and  that,  luithout  such  release,  he 
cannot  now  call  upon  his  sisters  aud  the  annuity  fund  to 
make  good  the  damages  he  has  sustained  by  the  wrong- 
doing of  his  own  agents,  or  for  their  malfeasance,  if  any,  as 
executors.  If,  notwithstanding  the  release,  he  ever  had  any 
valid  claim  against  the  other  cestuis  que  trust,  I  am  also  of 
opinion  that  he  has  lost  it,  by  his  own  lack  of  diligence  in 
obtaining  the  legal  title  to,  and  possession  of,  the  note, 
and  in  the  proceedings  for  its  collection,  and  that  his  claim 
against  them  has  become  "  stale "  by  lapse  of  time,  and 
cannot  be  enforced  in  equity.  He  has  never  rescinded  the 
contract  of  purchase,  which  he  was  bound  to  do  promptly 
if  he  desired  to  escape  the  effect  of  his  release,  but  has  con- 
tinued to  be,  and  still  is,  the  equitable  owner  of  the  note, 
prosecuting  it  for  his  own  use,  in  the  name  of  the  executor. 
Thus,  he  has  retained  all  the  benefit  of  the  contract  of  pur- 
chase, and  seeks  to  make  the  trust  fund  liable  for  the  results 
of  his  loose  dealings  with  the  individuals  then  acting  as 
executors.  The  claim,  too,  is  for  damages  which  he  has  not 
yet  sustained,  and  cannot  be  an  element  in  this  account. 
I  shall  report  that  no  allowance  should  be  made  to  William 
H.  Potter  on  account  of  the  Habersham  note. 

There  is  a  deficiency,  through  the  devastavit  committed 
by  Mr.  Field,  in  the  assets  both  of  the  principal  and  income 
of  each  of  the  daughter's  shares,  and  also  in  the  assets  of 
the  annuity  fund,  and  it  is  contended,  on  the  part  of  the 
sons,  that  the  deficiencies  of  jmncipal  of  the  daughters' 
shares,  and  the  whole  deficiency  of  the  annuity  fund,  should 
be  proved  against  and  paid  out  of  Mr.  Field's  private  estate, 
before  the  deficiencies  of  the  daughters'  income  should  be 
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permitted  to  be  proved  and  paid;  that  the  principal,  or 
corpus,  of  the  fund  has  a  superior  equity  to  the  income,  and 
is  entitled  to  priority  of  lien  upon  the  estate  of  the  delin- 
quent executor,  IIemj)ldlVs  Aj)peal,  18  Pa.  St.  303,  305, 
is  cited  in  support  of  this  position.  It  will  be  found,  how- 
ever, that  this  case  did  not  present  to  the  court,  nor  did  the 
court  decide,  the  question  of  marshalling  the  claims  of  prin- 
cipal and  income  of  a  trust  against  an  insolvent  estate  of  a 
trustee,  but  merely  that,  on  the  complaint  of  the  life  tenant, 
the  court  is  bound  to  protect  the  corpus,  as  well  as  the 
income,  of  the  trust  fund,  and  that  both  should  be  accounted 
for ;  but  no  opinion  is  expressed  as  to  their  priorities.  The 
fair  inference  is,  that  the  court  considered  the  equities  of 
the  claims,  in  that  case,  to  be  equal.  No  other  case  is  cited, 
nor  have  I  been  able  to  find  any  case  bearing  upon  this 
point.  I  am  unable  to  see  any  superior  equity  in  the  claims 
for  principal  over  those  for  income;  they  arise  from  the 
same  trust,  are  equally  meritorious,  and  those  claiming  for 
deficiencies  of  income  are  among  the  immediate  objects  of 
the  testator's  bounty,  while  a  large  portion  of  those  inter- 
ested in  the  principal  funds  are  remoter  objects  of  that 
bounty.  If  the  annuity  itself  were  in  arrear  and  unsecured, 
that  claim  would,  perhaps,  be  entitled  to  priority.  I  am  of 
opinion  that  the  claims  for  deficiencies,  both  of  principal 
and  income,  should  be  proved  against,  and  paid  out  of,  Mr. 
Field's  private  estate,  p>ari  2Jassu  ;  and  I  am  also  of  opinion 
that  they  are  valid  claims  against  this  estate  only,  and  that 
there  is  no  equity  entitling  any  one  of  these  funds  to  be 
made  good  out  of,  or  at  the  expense  of,  any  other. 

It  was  contended,  on  the  part  of  William  H.  Potter,  that 
a  considerable  sum  was  due  to  him,  for  income  due  and 
unpaid  to  him  before  arriving  at  his  majority.  The  claim 
is  not  substantiated  by  distinct  proofs,  and  the  proof  would 
have  to  be  very  clear  to  overcome  the  presumption  of  the 
settlement  of  all  such  demands,  when  the  executors  settled 
with  him  in  December,  1859.  I  must  regard  this  claim  as 
having  then  been  settled,  or  waived ;  and  at  all  events  it  is 


2  Stew.]  JULY  TERM,  1878.  639 

Ashlmrst  v.  Potter. 

"  stale "  from  lapse  of  time.     I   shall    report  against  the 
allowance  of  the  claim. 

The  only  remaining  matter  for  consideration  is,  whether 
the  Rochester  water  bonds,  and  the  Mississippi  and  Lake 
Superior  railroad  bonds,  are  assets  of  the  trust,  or  of  Mr. 
Field's  private  estate.  There  is  nothing  on  the  face  of  the 
bonds  to  indicate  that  they  are  trust  assets,  and  the  only  exi- 
dence  to  support  that  theory  is  the  letter  of  Mr.  Keasbey,  p. 
232  of  the  printed  book,  which,  by  consent,  has  the  same 
force  as  if  he  had  been  examined,  and  had  deposed  in  hcec 
verba.  When  the  mental  condition  of  Mr.  Field  at  that 
time  is  considered,  but  little  weight  can  be  attached  to  his 
declarations.  Probably  these  securities  were  purchased 
with  trust  funds,  but  he  has  wasted  the  trust  funds  under 
John  Potter's  will,  as  well  as  under  Thomas  F.  Potter's  will: 
and  of  this  latter  he  has  wasted  both  principal  and  income, 
and  it  is  impossible  to  decide  with  which  funds,  or  with 
what  proportions  of  any  or  all  of  them,  he  purchased  these 
bonds.  The  effect  of  holding  them  to  be  assets  of  these 
trusts  would  make  it  necessary  to  decide  in  what  propor- 
tions the  two  estates  are  interested  in  them,  for  which  I 
have  no  evidence  or  data  whatever.  To  hold  them  to  be 
assets  of  the  Thomas  F.  Potter  trust  would  be  to  appropri- 
ate them  wholly  to  principal,  although  they  ??iaj/  have 
been  purchased  wholly  with  embezzled  income.  I  shall 
report  these  securities  to  be  part  of  Mr.  Field's  estate,  and 
thus  secure  an  ec^uitable  appropriation  of  them  among  both 
trust  funds,  and  all  parts  of  them,  as  all  deficiencies  of  both 
funds,  of  income  as  well  as  principal,  will  be  proved 
against  them. 

The  opinion  of  the  court  was  delivered  by 

DODD,   J. 

The  questions  in  these  cross-appeals  relate  to  the  distribu- 
tion of  personal  estate  under  the  will  of  Thomas  F.  Potter, 
deceased,  late  of  Princeton,  in  the  county  of  Mercer.     By 
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the  will,  made  in  1851  and  proved  in  1853,  James  Potter, 
Robert  F.  Stockton  and  Richard  S.  Field  were  appointed 
executors  and  guardians  of  his  children  till  twenty-one  years 
of  age.  An  annuity  of  $6,000  was  given  to  his  wife  daring 
life,  and  a  reserved  fund  to  produce  it  was  directed  to  be 
set  aside  by  the  executors.  All  his  residuary  estate  was 
then  given  to  the  executors  in  trust  for  his  children,  who,  at 
his  death,  were  four:  John  aged  seventeen;  William  H., 
fifteen ;  and  two  daughters,  Elizabeth  and  Alice,  who  were 
younger.  The  residue  was  directed  to  be  equally  divided 
between  the  children,  share  and  share  alike;  the  shares  of 
the  sons  to  be  paid  to  them  respectively  on  becoming 
twenty-one  (the  interest,  meanwhile,  or  so  much  as  was  neces- 
sary, to  be  applied  to  their  education  and  support);  the  two 
daughters  to  have  the  interest  only  of  their  shares  during 
life,  and  the  principal  to  their  children. 

ISTo  reserved  fund  for  the  annuity  was  actually  set  aside 
by  the  executors,  but  the  whole  assets  held  by  them  for  the 
widow  and  children  continued  in  an  undivided  mass  till 
1858,  after  the  oldest  child  had  come  of  age.  These  assets 
were  about  $645,000,  being  the  stocks  and  bonds  of  rail- 
road, bank  and  other  corporations,  besides  ordinary  bonds 
and  mortgages.  About  $340,000  of  the  assets  were  the 
stocks  and  bonds  of  the  Joint  Companies  of  New  Jersey 
(Camden  and  Amboy,  &c.),  which,  together  with  the  other 
assets,  except  bonds  and  mortgages  derived  from  the  sale 
of  real  estate,  were  owned  by  the  testator  at  his  death. 

In  this  condition  of  the  estate,  John  Potter,  the  eldest 
son,  became  of  age,  and  entitled  to  his  share  of  the 
residuum,  under  the  fifth  clause  of  the  will.  The  executors, 
on  the  21st  of  January,  1858,  transferred  and  delivered  to 
him  securities  amounting  to  the  agreed  value  of  $127,250,  the 
receipt  of  which  he  acknowledged  by  his  deed,  specifying 
the  securities  and  the  value  of  each  as  so  much  money  on 
account  of  his  share  of  said  estate.  The  securities  so  trans- 
ferred to  him  were  selected  from  the  difterent  kinds  com- 
posing the  entire  mass,  with  an  evident,  though  not  exact, 
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regard  to  proportionate  parts.  The  remaining  assets  were 
held  by  the  executors  in  the  same  undivided  state,  till  the 
second  son,  William  II.  Potter,  came  of  age  and  entitled  to 
his  share— that  is,  till  December  2d,  1859,  when  the  exec- 
utors transferred  and  delivered  to  him  securities  selected 
as  John's  had  been,  and  amounting  to  very  nearly  the 
same  agreed  value— viz.,  $127,345— the  receipt  whereof  he 
acknowledged,  by  a  deed  similar  to  his  brother's,  as  so 
much  on  account  of  his  share  of  the  estate. 

The  first  and  controlling  question  in  the  suit  grows  out 
of  the  transactions  up  to  this  point,  and  is  the  question  of 
the  true  construction  and  effect  to  be  given  to  these  trans- 
fers to  the  sons— For  whom  and  in  what  manner,  from 
December  2d,  1859,  must  the  assets  then  remaining,  and 
valued  at  |391,000,  be  now  deemed  to  have  been  held? 

From  the  date  just  named  to  Mr.  Field's  death,  in  May, 
1870,  a  period  of  about  ten  years  and  a  half,  the  estate  was 
exclusively  in  his  hands,  his  co-executors  having  died  or 
ceased  to  act.     During  this  time  a  great  increase  took  place 
in  the  productiveness  and  market  value  of  some  of  the 
assets— f.  e.,  the  Joint  Companies'  bonds  and  stock— but, 
during  the  same  period,  large  losses  occurred  to  the  estate, 
by  reason  of  mismanagement  on  the  part   of  the  acting 
trustee.     These  two  facts  make  it  the  interest  of  the  sons, 
on  the  one  side,  and  the  daughters  on  the  other,  to  contend 
for  different  constructions  of  the  above  transfers  to  the  sons. 
On  the  7th  of  June,  1870,  soon  after  the  death  of  Mr. 
Field,  the  two  daughters,  with  their  husbands  and  minor 
children,  filed  their  bill  in  this  suit  against  the  two  sons, 
together  with   Francis  S.   Conover,  Mr.    Field's   adminis- 
trator, praying  that  an  account  might  be  taken  of  the  trust 
estate,  a  receiver  appointed,  the  alleged  waste  made  good, 
and  such  further  orders  and   decrees  as  in    the  premises 
might   be   fit.      Answers  were   filed,  and,  on    the    1st   of 
August,  1871,  a  reference  was  made  to  Mr.  Gummere,  as 
master.      The   testimony   taken   before    him,  the    exhibits 
oft'ered,  and  the  extended  statements  of  accounts  prepared 
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by  experts  on  behalf  of  the  respective  contestants,  evince 
the  particularity  and  thoroughness  with  which  the  investi- 
gation on  both  sides  w^as  conducted. 

To  the  master's  report,  dated  December  9th,  1872,  numer- 
ous exceptions  were  filed,  both  on  behalf  of  the  daughters 
and  the  sons,  all  of  which,  upon  argument  before  the  chan- 
cellor, were  overruled,  with  the  exception  of  two,  involving 
slight  or  clerical  errors.  By  an  order  of  January  5th,  1875, 
the  cause  was  recommitted  to  the  master,  to  whose  second 
report,  dated  March  20th,  1877,  numerous  exceptions  on 
both  sides  were  again  filed,  and  all  but  one,  relating  to 
interest,  overruled  by  the  chancellor,  from  whose  final 
decree,  dated  June  6th,  1877,  the  contending  parties  have 
taken  the  cross-appeals  argued  in  this  court. 

The  argument  here  turned  mainly  on  what  has  been  said 
to  be  the  first  and  controlling  question  in  the  case — namely, 
that  of  the  construction  and  effect  to  be  given  to  the  trans- 
fers of  property  in  1858  and  1859,  to  the  sons.  For  whom 
and  in  what  manner  should  the  funds  or  assets  remaining 
after  such  transfers,  be  now  deemed  to  have  been  held? 
Taking  these  assets  or  securities  at  the  same  value  that  was 
put  upon  securities  of  the  like  kind  when  transferred  to  the 
sons,  they  then  represented  the  sum  of  |391,000.  They 
included  nine  hundred  and  ninety-four  shares  of  the  Joint 
Companies'  stocks,  at  par  value,  $99,400.  The  two  sons 
had  received  from  the  executors  nine  hundred  and  eighty- 
six  shares  of  these  stocks — John  four  hundred  and  eighty- 
eight,  and  William  four  hundred  and  ninety-eight  shares. 
The  nine  hundred  and  ninety-four  shares  retained  by  the 
executors  increased  greatly  in  value  during  the  following 
years.  Large  cash  and  stock  dividends  were  declared,  three 
hundred  and  sixty-four  new  shares  being  in  this  way  added 
to  the  nine  hundred  and  ninety-four,  which  latter  were 
subsequently  converted  into  United  States  bonds,  at  the 
par  value  of  $150,000,  making,  as  the  master  reports,  a 
total  increase  in  this  kind  of  security  or  investment  of  at 
least  $130,000,  in  currency  valuation,  besides  the  dividends 
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paid  in  cash,  and  besides  interest.  The  same  stocks,  when 
transferred  to  the  sons,  were  taken  and  receipted  for  by 
them  at  par,  though  at  that  time  their  market  value  was 
but  ninety  per  cent. 

On  behalf  of  the  daughters  it  was  contended,  before  the 
master  and  the  chancellor  and  in  this  court,  that  the  trans- 
fers to  the  sons  were  not  properly  payments  to  them,  but 
allotments  of  specific  securities;  and  that,  in  1859,  it  was 
the  duty  of  the  executors  to  have  separated  the  respective 
portions  of  the  daughters  from  each  other  and  from  the 
annuity  or  reserved  fund  (setting  apart  mortgage  securities 
of  a  proper  amount  for  the  annuity  fund)  and  to  have 
allotted  to  each  of  the  daughters  a  like  number  of  the  same 
securities  that  had  been  delivered  to  the  sons ;  that  equity 
will  now  administer  the  assets  as  if  such  allotment  had  been 
actually  made,  for  the  reason  that  what  ought  to  have  been 
done  will  be  treated  as  done.  The  result  of  this  would  be 
to  give  exclusively,  or  nearly  so,  to  the  daughters  the  accre- 
tions on  the  Joint  Companies'  stocks,  and  on  the  govern- 
ment bonds  into  which  some  of  the  stocks  were  converted. 

On  behalf  of  the  sons  it  was  contended  that  the  securities 
taken  by  them  were  taken  as  cash ;  that  there  was  no  allot- 
ment or  partition  of  securities,  as  such,  to  them,  but  simply 
so  much  money  received  by  them  on  account  of  their 
shares ;  that  equal  amounts  should  now  be  set  aside  or  held 
for  the  daughters,  with  proper  adjustments  for  interest  and 
past  receipts,  and  that  all  the  accretions  sought  to  be  appro- 
priated exclusively  by  the  daughters,  should  be  divided 
equally  among  the  daughters  and  the  sons,  due  provision 
being  made  for  the  reserved  fund.  In  other  words,  they 
insist  that  the  equal  shares  to  be  paid  them  under  the  will 
are  those  which  shall  now  be  equal  with  the  amounts  to  be 
held  for  the  daughters,  taking  into  account  the  receipts  and 
payments  heretofore  made. 

Neither  of  these  methods  of  distribution  w-as  approved 
by  the  master  or  the  chancellor.  One  based  on  a  different 
view,  and  intermediate  between  those  contended  for,  w&s 
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advised  by  the  master,  and  adopted  in  the  decree.  Accord- 
ing to  the  view  so  adopted,  the  assets  or  securities  remain- 
ing after  December  2d,  1859,  and  valued  at  $391,000,  were 
held  by  the  executors  as  a  unit,  or  in  mass,  for  the  two 
daughters  and  the  reserved  fund — belonging  to  the  two 
daughters  and  those  interested  in  the  reserved  fund  as  ten- 
ants in  common  of  undivided  personal  estate.  The  decree 
treats  the  sons  as  having  received,  upon  their  coming  of 
age,  their  equal  shares  under  the  will,  after  holding  back, 
as  was  necessary,  a  reasonably  ample  sum,  the  interest  of 
which  would  enable  the  executors  to  pay  the  $6,000  yearly 
to  the  widow,  and  also  certain  smaller  charges  to  which  the 
estate  was  subject,  and  to  have  a  margin  against  contingen- 
cies to  which  it  was  exposed.  The  amount  left  for  this 
reserved  fund,  after  the'payment  of  $127,300  to  each  of  the 
sons  and  the  allowance  of  the  same  amount  for  each  daugh- 
ter, was  $136,400,  about  thirty-five  per  cent,  of  the  whole 
remaining  estate,  the  share  of  each  daughter  therein  being 
about  thirty-two  and  one-half  per  cent. 

I  think  this  view  is  the  most  correct  and  satisfactory  that 
can  be  reached.  The  claim  of  a  specific  allotment  of  secu- 
rities is  inconsistent  with  the  facts  as  they  occurred.  The 
transfers  to  the  sons  were  meant  to  be  what  they  were 
described  at  the  time  to  be — payments  on  account  of  their 
shares.  They  were  receipted  for  as  so  much  cash  paid,  and 
I  think  it  equally  clear,  from  all  that  occurred  at  the  time 
and  afterwards,  as  shown  by  the  documentary  evidence, 
that  the  payments  were  then  understood  to  be  in  fulfillment 
of  the  provisions  of  the  will,  by  which  the  equality  of  their 
shares  was  referable  to  the  time  of  their  coming  of  age,  and 
not  in  the  sense  contended  for,  as  referable  to  the  final  dis- 
tribution of  the  reserved  fund.  The  last-named  fund  and 
the  shares  of  the  daughters  are  properly  adjudged  to  bo 
represented  by  each  remaining  security  in  the  proportions 
above  named.  If  the  $391,000  remaining  had  been  money, 
and  had  been  invested,  for  example,  in  one  mortgage,  or  in 
five  mortgages  of  equal  amounts,  and  held  in  the  same  gen- 
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eral  way  as  the  actual  securities  were  held,  without  being^ 
partitioned  or  assigned,  no  difficulty  would  probably  occur 
to  any  one  in  fixing  the  nature  and  proportions  of  the  own- 
ership as  between  the  reserved  fund  and  the  daughters. 
ISTor  would  it  seem  that,  in  the  supposed  case,  the  executors, 
though  not  perhaps  literally  or  formally  complying  with  the 
directions  of  the  will  as  to  setting  aside  the  annuity  fund  or 
the  share  of  each  daughter,  would  have  been  liable  to  cen- 
sure for  investments  as  supposed,  provided  the  securities 
taken  were  of  an  allowable  kind.  It  is  evident  that  each 
trust  fund,  in  the  event  of  loss  or  gain  resulting  from  one 
or  more  of  the  mortgages,  would  be  held  to  participate  pro- 
portionally, if  not  as  between  the  widow  and  children,  yet 
certainly  as  between  the  children  themselves ;  which  is  the 
case  here.  This  is  the  principle  of  the  decree.  The  accre- 
tions from  the  stocks  and  the  losses  by  waste  have  been 
apportioned,  according  to  the  above  percentages,  between 
the  daughters  and  the  reserved  fund. 

It  is  a  manifest  objection  to  the  soundness  of  both  of  the 
theories  contended  for  by  the  parties,  that  they  are  judg- 
ments or  elections  after  the  event.  Had  the  securities  in 
question  decreased  in  value,  instead  of  increasing,  it  is  safe  to 
say  that  the  theories  now  advocated  would  be  resisted  on 
both  sides;  and  with  justice.  The  contention  for  the  sons, 
to  the  efiect  that  it  was  the  requirement  or  intent  of  the 
will  that  they  should  share  in  the  increase  and  not  in  tlie 
decrease ;  that  they  should  be  gainers  by  the  good  manage- 
ment of  the  trustee  in  dealing  with  the  remaining  estate, 
after  the  payments  absolutely  to  them,  and  not  also  losers 
by  his  bad  management  of  the  same  estate;  that  the  daugh- 
ters were  to  take  a  part  only  of  the  gains  in  the  former 
case,  and  to  bear  all  the  losses  in  the  latter  case,  is  without 
support  in  the  will  or  the  equity  of  the  case.  The  princi- 
ples of  distribution,  and  also  the  manner  in  which  they 
have  been  applied  by  the  master  to  the  making  up  of  the 
different  accounts ;  the  apportionment  among  the  daughters 
and  the  annuity  fund  of  the  money  and  assets  derived  from 
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the  estate  of  the  trustee,  towards  making  good  the  losses 
by  waste,  are,  in  ray  judgment,  as  close  an  approximation 
to  accuracy,  both  in  principle  and  detail,  as  it  is  practicable 
to  attain. 

Among  the  numerous  minor  questions  covered  by  the 
conclusion  thus  expressed,  ther§  are  two  which  seem  proper 
to  be  more  specially  referred  to,  growing  out  of  the  delivery 
by  the  trustee,  in  1867  and  in  1870,  of  bonds  and  stocks  to 
William  H.  Potter,  for  himself,  individually,  and  as  the 
assignee  of  his  brother  John.  The  bonds  and  stocks  so 
delivered  were  those  of  the  Joint  Companies — the  bonds,  at 
par  value,  $20,000,  and  the  stocks,  at  par  value,  $10,000. 
They  were  taken  by  William  in  the  belief,  warranted  by  the 
representations  of  the  trustee,  that  the  accumulations  of  the 
reserved  fund  had  been  sufficient  to  enable  the  trustee  to 
pass  them  over  to  William,  on  account  of  his  undivided 
fourth  interest  in  that  fund,  and  the  one-fourth  interest 
therein  assigned  to  him  by  John,  and  yet  leave  the  fund 
large  enough  to  yield  the  annuity  to  the  widow.  There  is 
no  reason  to  doubt  that  William  took  them  in  good  faith, 
supposing  his  right  to  them  good.  In  view,  however,  of 
the  devastavit  subsequently  found,  and  committed  certainly 
before  the  transfer  of  the  stock,  and  presumably  before  that 
of  the  bonds,  the  decree  imposes  upon  William  the  obliga- 
tion to  respond  to  the  daughters  and  the  annuity  fund  for 
the  present  value  of  the  bonds  and  stock,  such  values  being 
apportioned  to  each  by  the  percentages  before  named.  As 
to  this  part  of  the  case,  it  was  insisted,  first,  on  behalf  of 
the  sons,  that  the  decree  is  erroneous  in  charging  them 
with  these  values ;  and,  secondly,  on  behalf  of  the  daugh- 
ters, that  the  decree  is  erroneous  in  not  charging  the  sons 
with  interest  on  the  coupons  and  dividends  from  the  times 
when  respectively  due.  I  think  that  the  decree,  as  to  both 
points,  is  right. 

The  stock  and  bonds  were  part  of  the  undivided  mass, 
and  belonged  to  the  daughters  and  the  reserved  fund  in  the 
proportions  as  above.     The  waste  of  the  trustee  impaired 
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all  the  trusts  proportionally,  so  that,  in  fact,  the  accumula- 
tions of  the  reserved  fund  had  not  been  such  as  to  warrant 
the  transfers.  If  the  contrary  was  believed  to  be  true  by 
the  trustee,  as  it  was  doubtless  believed  by  William,  it 
would  not  entitle  the  latter  to  retain  to  his  exclusive  benefit 
and  use  the  securities  in  question,  free  from  liability  to 
account  for  the  same  to  his  associated  cestuis  que  trust.  This 
is  too  plain  to  be  disputed. 

Nor  do  I  think  that  the  objection  that  it  goes  beyond  and 
is  unwarranted  by  the  pleadings,  can  be  regarded  as  well 
taken.  The  objection  is,  that  there  is  nothing  in  the  bill  of 
complaint  which  authorizes  any  action  against  John  or  Wil- 
liam Potter,  or  which  makes  them  or  their  rights  in  this  fund 
amenable  to  the  decree.  The  answer  to  the  objection  is  that 
the  bill  is  for  an  account — for  an  ascertainment  of  the  course 
and  condition  of  the  estate  under  the  management  of  the 
trustee,  of  the  disposition  made  by  him  of  the  funds  and 
securities  in  his  hands,  where  and  what  they  are,  as  well 
as  to  recover  from  the  estate  of  the  trustee  the  alleged 
losses  by  waste — and,  this  being  the  expressed  object  of  the 
bill,  I  am  unable  to  see  w^hy  what  has  been  done  is  not 
strictly  within  its  scope.  The  sons  are  defendants,  and,  in 
investigating  the  accounts  and  management  of  the  trustee, 
the  inquiry  necessarily  extended  to  what  had  been  paid  or 
transferred  to  them.  A  legitimate  result  to  be  reached  was 
the  adjustment  of  the  respective  accounts  of  the  sons  and 
the  daughters  as  the  same  ought  to  have  been  adjusted  by 
the  trustee,  showing  the  respective  relations  of  the  sons  and 
daughters  to  the  remaining  estate  of  their  father.  This 
object  of  the  suit  was  recognized  and  acted  on  throughout 
by  both  complainants  and  defendants.  The  evidence  on 
both  sides  was  produced  and  made  use  of  to  accomplish  it. 
The  decree  but  embodies  the  results  so  arrived  at.  It  is  not 
one  for  recovery  against  the  sons,  but  adjudges  the  true 
condition  of  the  accounts,  deducting  from  the  credits  or 
shares  due  the  sons  the  values  of  the  stock  and  bonds  with 
which  they  are  found  to  be  chargeable. 
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The  disallowance,  in  the  decree,  of  interest  on  the  cou- 
pons and  dividends,  is  put  upon  the  ground  that  one  to 
whom  money  is  paid  as  his  due,  and  who  receives  it  believ- 
ing that  it  is  his  due,  is  not  liable  for  interest  upon  it  before 
demand  made  and  refusal  to  pay,  or  until  he  shall  have  rea- 
son to  be  satisfied  that  he  ought  to  repay  it,  and  shall  know 
to  whom  he  should  pay  it.  King  v.  Diehl,  9  S.  ^  R.  409. 
There  is  no  conflict  between  the  rule  applied  in  such  cases 
and  the  rule  that  the  holder  of  a  coupon  is  entitled  to 
recover  interest  thereon  from  the  time  it  fell  due.  Town  of 
Genoa  v.  Woodruff,  2  Otto  502.  Nor  wdth  the  rule  that  a 
debt  universally  bears  interest  from  the  time  it  is  due. 
Camden  v.  Allen,  2  Dutch.  398. 

Interest  is  the  damages  given  by  law  for  the  detention  of 
a  debt.  Up  to  the  highest  rate  allowed  by  law,  it  may  be 
regulated  or  waived  by  agreement  of  parties.  On  money  lent 
to  be  paid  on  demand,  no  interest  accrues  or  can  be  recov- 
ered until  after  demand  made,  unless  the  contrary  be  pro- 
vided for  by  contract.  /  "Where  money  is  paid  and  received 
under  the  mistaken  idea  that  it  is  due  to  the  person  receiv- 
ing it,  an  agreement  to  pay  interest,  either  express  or 
implied,  is,  of  course,  negatived  and  excluded,  and,  until 
discovery  of  the  mistake  and  demand  made,  the  obligation 
to  pay  interest  as  damages  for  detention  or  use' of  the  money, 
does  not  legally  arise.  No  injury  arises  from  such  detention, 
because  it  is  the  voluntary  act  of  the  party  to  whom  the 
money  rightfully  belongs.  Volenti  nonjit  injuria.  The  cases 
are  in  accordance  with  this  doctrine.  Jacobs  v.  Adams,  1 
Dall.  52;  Brown  v.  Campbell,  1  S.  ^  R.  176;  Second  Street 
Railway  v.  Philadelphia,  51  Pa.  St.  465 ;  Hubbard  v.  Charles- 
town  Railroad,  11  Mete.  124;  Rowland  v.  Best,  2  McCord 
Ch.  317.     L 

The  adjudged  cases  cited  in  opposition  to  the  decree  on 
this  point,  are  all  cases  where  there  was  no  holding  under  a 
mutual  mistake  as  to  ownership,  and  are  not  at  variance 
with  those  I  have  referred  to.  They  stand  on  a  different 
principle. 
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Saj^re  v.  Linthicum.  Taylor  v.  Van  Winkle. 


It  does  not  appear  in  the  present  case  what  use,  if  any, 
was  made  of  the  money  collected  for  the  coupons  and 
dividends.  The  supposition  that  they  might  have  been 
invested  and  interest  produced  by  such  investments,  sug- 
gests a  question  not  presented  by  this  case.  The  decree 
should  be  affirmed.     Both  parties  having  appealed,  no  costs 

will  be  allowed. 

Decree  unanimously  affirmed. 


James  R.  Sayre  and  Andrew  Kirkpatrick,  executors, 


V. 


Thales  a.  Linthicum  and  Julian  J.  Alexander,  executors. 

Mr.  A.  Q.  Keasbey,  for  appellants. 

Mr.  T.  N.  Mc  Carter,  for  respondents. 

On   appeal  from  a  decree  of  the  ordinary,  reported  m 
Alexander's  Case,  12  C.  K  Gr.  463. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


Moses  J.  Taylor 

V. 

Adolphus  Van  Winkle,  administrator  of  Roderick  F.  Clow. 
Mr.  Charles  H.  Voorhis,  for  appellant. 

Mr.  Jacob  Weart,  for  respondent. 

42 
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Traphagen  v.  Jersey  City.         Southmayd  v.  Elizabeth. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Clow  V.  Taylor,  12  C.  E.  Gr.  418. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


Cornelius  V.  Traphagen  and  others 

V. 

The  Mayor  and  Aldermen  of  Jersey  City. 

Mr.  E.  A.  Ransom,  for  appellants. 

Mr.  J.  C.  Besson,  for  respondents. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Traphagen  v.  Jersey  City,  2  Stew.  206. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


The  City  of  Elizabeth 

V. 

Samuel  G.  Southmayd. 


Mr.  Hubert  E.  Chetwood  and  Mr.  B.  Williamson,  for  appel- 
lant. 

Mr.  Frederick  Adams,  for  respondent. 
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N.  J.  Stone  Co.  v.  Vreeland. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Elizabeth  v.  Southmayd,  2  Stew.  203. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


The  New  Jersey  Stone  Co. 

V. 

John  V.  R.  Vreeland. 


Mr.  Jacob  Weart,  for  appellant. 
Mr.  Isaac  S.  Taylor,  for  respondent. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 

in  Vreeland  v.  Neiv  Jersey  Stone  Co.,  2  Stew.  189. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


INDEX. 

A. 

Accident  and  Mistake. 

1.  Relief  granted  against  a  decree  of  this  court  confirming  a 

commissioner's  report  in  partition,  on  the  ground  of 
mistake  or  misunderstanding  as  to  the  effect  of  a  propo- 
sition for  exchanging  the  shares  allotted  to  the  parties, 
in  consideration  of  which  all  opposition  to  confirming 
such  report  was  withdrawn.     Mackie  v.  Mackie,  8 1 

2.  This  court  has  power  to  set  aside  a  sale,  made  under  its 

authority,  for  fraud,  accident,  or  mistake  of  fact,  when 
the  mistake  is  not  the  result  of  the  purchaser's  own  neg- 
ligence.    Hayes  v.  Stiger,  l^i) 

3.  But  this  power  will  not  be  exercised  for  mistake  of  law.    Id.,  196 

4.  A  court  of  equity  will  give  relief  against  an  unfair  division 

of  joint  property  which  is  the  result  of  an  innocent  mis- 
take.    Boone  v.  Bidgway,  543 
See  Bills  and  Notes. 

Account. 

1.  Tn  all  matters  of  account,  the  party  who  produces  vouchers 

in  support  of  his  account,  produces  them  at  his  peril, 
and  the  master  is  bound  to  admit  them  in  evidence 
unless  the  other  side  can  lay  a  reasonable  ground  to 
show  that  the  voucher  in  question  can  be  impeached, 
of  which  the  master  is  to  judge,  and  then  to  require  evi- 
dence in  regard  to  it,  if  he  thinks  proper.  Of  course,  if 
the  master  doubts  the  payment,  he  may  require  proof 
besides  the  voucher.     Halsted  v.  Tyng,  86 

2.  Jurisdiction  is  exercised  in  matters  of  account  only  where 

some  special  cause  is  alleged,  as  where  the  accounts  are 
intricate,  or  discovery  is  prayed,  or  some  other  ground 
peculiar  to  equity  exists.     Jewett  v.  Bowman,  1"4 

3.  Where  an  account  or  any  other  relief  is  incidentally  asked, 

if  relief  on  the  main  ground  is  denied,  the  bill  should  be 
dismissed.     Id., 
iSee  Appeal,  1 ;  Corporations,  10 ;  Executors,  3  ;  Legacy,  8  (3), 
(5) ;  Pleading,  6. 
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Administrators. 

See  Executors. 

Agent. 

See  Fraud,  2;  Mortgage..  1^.  22;  Usury,  3. 

Alimony.  • 

See  Divorce,  1,  3. 

Alteration. 

1.  The  burden  of  proof  is  upon  the  party  alleging  that  an 

alteration  has  been  made  in  a  deed.     Putnam  v.  Clark,        412 
See  Bonds. 

Am  endments . 

See  Pleading,  1,  2;  Usury,  1,  6. 

Appeal. 

1.  An  appeal  from  a  decree  directing  an  account  to  be  stated, 

will  not  stay  the  accounting.     Ratzer  v.  Ilatzer,  162 

2.  In  considering  an  application  to  stay  the  execution  of  an 

interlocutory  decree  jjending  an  appeal,  the  court  must 
assume  the  decree  to  be  right.     Id.,  162 

3.  The  court  may  continue  an  injunction  pending  an  appeal 

from  a  decree  of  dismissal.     Jeweit  v.  Dringer,  196 

4.  A  stay  should  be   granted  when   an  enforcement  of  the 

decree,  pending  an  appeal,  will  render  it  impossible  to 
set  the  appellant  right  again  if  he  is  successful  in  his 
appeal ;  but  if  a  stay  is  not  necessary  to  his  protection, 
and  will  seriouslj''  prejudice  his  adversary,  it  should  be 
denied.     Id.,  196 

5.  A  stay  may  be  refused  on  security  being  given,  when  ade- 

quate protection  can  be  given  in  that  mode.     7c?.,  196 

6.  All  parties  interested  must  join  in  an  appeal,  and  if  any 

one  declines  to  proceed,  a  summons  and  severance  must 
be  obtained.     Holcombe  v.  Holcomhe,  375 

See  Orphans  Court,  4 ;  Practice,  2. 

Assignee. 

See  Mortgage,  9,  10,  17-19,  22,  23,  25. 

Assignment  for  Benefit  of  Creditors. 

See  Partnership,  5. 

Assistance,  Writ  of. 

See  Sale  of  Lands,  1. 

Attachment. 

See  JSetting  Aside  Sales,  1. 
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B. 

Bills  and  Notes. 

1.  If,  on  the  transfer  of  negotiable  paper,  an  endorsement  is 
omitted  through  accident,  mistake  or  fraud,  a  good  title 
will  pass  in  equity  by  mere  delivery.     Hughes  v.  Nelson,     547 
See  Mortgage,  8  ;  Tedsts,  4(1). 

Bona  Fide  Purchaser. 

See  Bonds  ;  Vendor  and  Vendee. 

Bonds. 

1.  If  a  negotiable  city  bond  be  stolen,  and  its  number  be 
altered  by  the  thief,  it  will  bo  good  in  the  hands  of  a 
subsequent  bona  fide  holder  who  takes  it  for  value.  Eliza- 
beth V.  Force,  587 

Bridges. 

See  Chosen  Freeholders,  2,  3. 

Building  Associations. 

1.  Building  loan  associations  have  power  to  loan  money  on 

the  same  security  as  individuals,  notwithstanding  their 
usual  mode  is  to  requii'e  the  borrower  to  assign  their  own 
stock  as  collateral  to  his  mortgage.  Union  Building  Loan 
Association  v.  Masonic  Hall  Association,  389 

2.  Where  several  loan  associations  made  concurrent  loans  on 

the  same  building, — Held,  that  no  implied  obligation 
on  all  of  them  to  require  such  assignment,  arises  from 
the  fact  that  some  of  them  did  so  ;  and  that  the  equal- 
ity of  such  as  did  not  was  not  thereby  affected.     Id.,  389 

3.  If  such  stock  has  been  assigned,  it  must  be  sold  first,  and 

the  amount  applied  on  the  mortgage.     Id.,  389 

4.  Fines  for  delinquency  (secured  by  the  mortgage)  in  pay- 

ing monthly  installments  on  such  stock,  after  assign- 
ment as  collateral  security  for  the  mortgage-money,  do 
not  cease  on  filing  a  bill  to  foreclose  the  mortgage  to 
which  the  stock  is  collateral.     Id.,  389 

c. 

Cases  Criticised. 

Acquackanonk  Water  Co.  v.  Watson. 

Affirmed,  Acquackanonk  Water  Co.  v.  Watson. 366 

Alexander's  Case,  12  C.  E.  Gr.  463. 

Affirmed,  ^a,yv&  v.  Linthicum 649 

Alger  V.  Gardner,  [A  N.  Y.  360. 

Disapproved,  (iray  v.  Van  Blarcom 455 
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Cases  Criticised — Continued. 

Ashhurst  v.  Potter,  11  C.  E.  Gr.  1. 

Affirmed,  Ashhurst  v.  Potter 625 

Buckingham  v.  Ludlum. 

Affirmed,  Buckingham  v.  Ludlum 345 

Campbell  v.  Smith,  8  Hun  6. 

Distingmshed,  Thouron  v.  Pearson 486 

Citizens  Coach  Co.  v.  Camden  Horse  R.  R.  Co.,  1  Stew.  145. 

Reversed,  Citizens  Coach  Co.  v.  Camden  Horse  R.  R.  Co...  299 
Clow  V.  Taylor,  12  C.  E.  Gr.  418. 

Affirmed,  Taylor  v.  Van  Winkle 649 

Embley  v.  Hunt,  2  Stew.  281. 

Affirmed,  Embley  v.  Hunt 306 

Estevez  v.  Purdy,  G  Hun  46. 

Disapproved,  Gray  v.  Van  Blarcom 455 

Fish  V.  Water  Proof  Paper  Co.,  2  Stew.  16. 

Affirmed,  McMillan  v.  Fish GIO 

Force  v.  Elizabeth,  1  Stew.  403. 

Reversed,  Elizabeth  v.  Force 587 

French  v.  Claflin,  1  Stew.  383. 

Affirmed,  French  v.  Claflin 376 

Higgins  V.  Gillesheiner,  11  C.  E.  Gr.  308. 

Overruled,  Miller  d.  Mackenzie 291 

Holcombe  v.  Holcombe,  12  C.  E.  Gr.  473. 

Affirmed,  Holcombe  w.  Holcombe 597 

Kuhl  V.  Martin,  1  Stew.  370. 

Reversed,  Kuhl  v.  Martin 586 

Marsh  v.  Marsh,  1  Stew.  196. 

42^Vwiec/,  Marsh  V.  Marsh 296 

Norris  v.  Thomson,  4  C.  E.  Gr.  408. 

Distinguished,  De  Camp  v.  Dobbins 36 

Paulison  v.  Van  Iderstine,  1  Stew.  306. 

Affirmed,  Paulison  v.  Van  Iderstine 594 

Polhemus  v.  Emson,  1  Stew.  576. 

Affirmed,  Polhemus  v.  Emson 583 

Price  v.  Trusdell,  1  Stew.  200. 

Reversed,  Trusdell  v.  Price 615 

Prudden  v.  Lindsley,  1  Stew.  378. 

Reversed,  Prudden  v.  Lindsley 620 

Rigler  v.  Cloud,  14  Pa.  St.  361. 

Overruled,  Gushing  v.  Blake 407 

Sanborn  v.  Adair,  12  C.  E.  Gr.  425. 

Affirmed,  Sanborn  v.  Adair 338 
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Cases  Criticised— Con^mwet/. 

Seeger  v.  Seeger,  G  C.  E.  Gr.  90. 

Overruled,  Seeger  v.  Seeger " 

Southmayd  v.  Elizabeth,  2  Stew.  203. 

Affirmed,  Elizabeth  v.  Southmayd ^^^ 

Stevens  v.  Shippen,  1  Stew.  487. 

Affirmed,  Stevens  v.  Shippen 

Traphagen  v.  Jersey  City,  2  Stew.  206. 

Affirmed,  Traphagen  v.  Jersey  City 

Vreeland  v.  New  Jersey  Stone  Co.,  2  Stew.  188. 

^7?^-mecZ.  New  Jersey  Stone  Co.  v.  Vreeland t^^i 

Williamson  v.  N.  J.  Southern  R.  R.,  1  Stew.  277. 

iJewrW,  Williamson  v.  N.  J.  Southern  R.  R ^^' 

Wilson  V.  Cobb,  1  Stew.  177.  ^^^ 

Reversed,  Wilson  v.  Cobb 

Yard  V.  Yard,  12  C.  E.  Gr.  114.  ^^, 

Affirmed,  Yard  v.  Yard 

Cancellation  of  Instruments. 

1  A  deed  made  bv  a  person  while  in  a  state  oi  mtoxication 
will  be  set  aside  if  advantage  has  been  taken  of  his  situ- 
ation or  his  drunkenness  was  produced  by  the  act  or 
connivance  of  the  person  to  be  benefited  by  the  deed. 
O' Conner  v.  Rempt, 

Charity.  ,  .     ,r       ^  xr  n , 

1  A  gift  to  "  Trinity  Church  Sunday  School  in  Mount  Holly, 
$1  000  to  be  safely  invested,  the  interest  to  be  applied  to 
makin-  Christmas  presents  to  the  scholars  of  said 
school,''  is  not  a  legal  charity;  and  is  void,  also,  for 
uncertainty  in  not  designating  the  kind  of  gifts,  and 
because  such  distribution  is  indiscriminate  as  to  persons  ^ 
and  devoid  of  all  purpose.     Goodell  v.  Uyiion  Ass'yi,  ^- 

9     i  cift  of  "  the  interest  of  $1,000  yearly  to  help  form   a 
Youn-  Men's  Christian  Association,  etc.,"  is  good  as  a 
charity,  and  will  be  applied  not  only  to  assist  m  the 
formation  of   such  association,  but  also  in  its  mainte-     ^^^ 
nance.     Id., 
3    A  .nft  to  testator's  brother  (with  a  provision  for  a  trustee  or 
"trustees  in  his  stead  in  case  of  his  refusal  or  death)    '  of 
$10  000  to  the  end  that  the  interest  be  applied  at  discre- 
tion to  alleviating  the  wants  and  sufferings  of  the  deserv- 
ing poor  of  Mount  Holly,"  is  a  charity  which  this  court     ^^ 
will  protect  and  effectuate.     Id., 
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Charity —  Continued. 

4.  "The  residue  of  my  estate  I  give  and  devise  to  the  North 

Keformed  Church  of  Newark,  in  trust,  that  they  may 
use  the  same  to  promote  the  religious  interests  of  the 
said  church,  and  to  aid  the  missionary,  educational  and 
benevolent  enterprises  to  which  the  said  church  is  in 
the  habit  of  contributing,  etc.,"  is  a  good  charitable 
bequest.     De  Camp  v.  Dobbins^  36 

5.  If  the  character  of  a  gift  can  be  definitely  determined,  and 

it  appears  that  it  is  charitable  in  a  legal  sense,  the  use  of 
terms  which  would,  if  unexplained,  render  the  gift  void, 
will  not  defeat  the  donor's  jjurpose.     Id.,  36 

6.  Norris  v.  Thomson,  4  C.  E.  Gr.  608,  5  C.  E.  Gr.  489,  distin- 

guished.    Id.,  36 

Chosen  Freeholders. 

1.  The  acts  of  a  board  of  chosen  freeholders,  within  the  limits 

of  their  power,  are  not  reviewable  by  the  courts.    McKin- 

ley  v.  Chosen  Freeholders  of  Union,  164 

2.  Chosen  freeholders  may  lawfully  bridge  a  canal,  or  a  water- 

course created  by  surface  water.     Id.,  164 

3.  The  right  of  determining  where  bridges  shall  be  built  is 

committed  to  the  chosen  freeholders,  and,  so  long  as 
they  exercise  their  power  honestly,  their  judgment  is 
not  open  to  review  in  the  courts.     Id.,  164 

4.  Notice  from  an  overseer  of  the  highways  is  not  necessary 

to  authorize  the  board  to  build,  rebuild  or  repair ;  they 
may  do  either  without  notice.     Id.,  164 

See  IxjuNCTiox,  3. 

Common  Law. 

See  Prerogative,  2. 

Commissions. 

See  Executors,  3. 

Congress. 

See  Shipping. 

Constitution. 

1.  The  legislature  having  the  right,  under  the  constitution 

(article  VI,  section  1,)  to  abolish  the  orphans  court,  may 
authorize  any  question  of  fact  arising  in  such  court  to  be 
certified  into  the  circuit  court  for  trial.     Embley  v.  Hunt,    306 

2.  An  execution  creditor  by  the  levy  of  his  execution  acquires 

a  vested  right  in  the  property  seized  under  his  execution, 
which  he  cannot  be  deprived  of  by  a  sub.^equent  act  of 
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the  legislature.  An  act  of  the  legislature  which  should 
attempt  to  displace  the  priority  acquired  by  such  levy, 
and  substitute  a  junior  encumbrance  in  its  place,  would 
be  unconstitutional  and  void.  WiUiavison  v.  New  Jersey 
Southern  R.  R.  Co.,  311 

Construction, 

See  Contracts,  2,  3  ;   Corporations,  15 ;   Notice  ;  Statutes,  2 ; 
Trusts,  3 ;  Words. 

Contracts. 

1.  Courts  cannot  protect  the  rash  against  the  consequences  of 

imprudent  contracts,  if  they  enter  into  them  voluntarily, 
and  not  thi'ough  fraud  or  artifice.     0' Conner  v.  Rempt,         156 

2.  In  the  construction  of  a  contract,  the  intention  of  the  par- 

ties, as  ascertained  by  the  canons  of  construction,  must 
prevail,  unless  indispensable  artificial  terms  have  been 
omitted,  or  the  parties  have  attempted  to  do  something 
in  contravention  of  established  principles.   Wise  v.  Fuller,  257 

3.  Ordinarily  the  relative  in  a  sentence  refers  to  all  the  ante- 

cedents, but,  in  order  to  make  sense  or  to  give  effect  to 
the  intention  of  the  parties,  it  m  ly  be  referred  to  one, 
or  to  all,  or  to  part.     Id.,  257 

4.  While  in  mere  matters  of  management  or  regulation   the 

court  may  exercise  a  wide  discretion,  still,  where  the 
rights  to  be  controlled  grow  out  of  a  contract,  the 
administration  or  regulation  must  conform  to  the  con- 
tract, for  the  court  is  as  much  bound  by  the  contract  as 
the  parties  themselves.  Manganese  Iron  Ore  Co.  v.  Trotter,  561 
See  Corporations,  6,  11;  Mortgage,  17;  Partnership,  3,  Set- 
ting Aside  Sales,  2. 

Conveyances. 

1.  A  deed  recorded  after  fifteen  days  is  notice  to  purchasers, 

mortgagees  and  judgment  creditors  subsequent  to  such 
record.     Sanborn  v.  Adair,  338 

2.  A  deed  not  recorded  in  fifteen  days  is  void  as  to  a  subse- 

quent deed  for  a  valuable  consideration,  without  notice, 
and  cannot  regain  its  pi-iority  by  being  placed  on  record 
before  such  subsequent  deed  is  recorded.     Id.,  338 

3.  Such   subsequent   deed  cannot  lose  its  priority  over   the 

earlier  deed  by  not  being  put  on  record,  but  is,  in  its 
turn,  if  not  recorded  in  fifteen  days,  subject  to  be  post- 
poned to  a  later  deed  taken,  without  notice,  for  valuable 
consideration.     Id.,  338 
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Conveyances — Continued. 

See  Cancellation  of  Instruments  ;  Fraudulent  Conveyances, 
2  ;  Mortgage,  20  ;  Trusts,  3. 

Corporations. 

1.  Though  an  insurance  company  may,  under  the  48th  section 

of  the  act  to  provide  for  the  regulation  and  incorporation 
of  insurance  companies,  [Hev.  p.  505,)  be  regarded  as 
insolvent  if  it  fail  to  make  up,  on  the  order  of  the  insur- 
ance commissioner,  deficiency  in  its  capital  stock,  it  will 
not  be  held  to  be  insolvent  under  the  70th  section  of  the 
act  concerning  corporations,  merely  because  of  such 
deficiency,  if  it  be  solvent  in  fact.  Streit  v.  Citizens 
Fire  Ins.  Co.,  21 

2.  That  an  insurance  company  has  ceased  to  do  business  as 

such,  that  it  has  re-insured  its  risks,  and  that  its  officers 
are  engaged  merely  in  collecting  its  assets  and  paying  its 
debts,  are  not  sufficient  reasons  for  appointing  a  receiver 
or  issuing  an  injunction.     Id.,  21 

3.  Where  a  corporation  has  ceased  to  do  business,  and  appar- 

ently nothing  remains  to  be  done  but  to  pay  its  debts 
and  divide  the  surplus  among  the  stockholders,  it  is  the 
duty  of  the  directors,  under  Hev.  p.  182,  ^  34,  to  call  a 
stockholders'  meeting.     /(/.,  21 

4.  That  a  large  majority  of  stockholders  is  in  favor  of  a  par- 

ticular plan  of  management  or  proposed  transaction, 
will  not  prevent  this  court  from  extending  its  protection 
over  the  rest  of  the  stockholders,  or  any  of  them,  on 
sufficient  grounds.     Id.,  21 

5.  Third  persons  cannot  object  to  the  capacity  of  a  corpora- 

tion to  take  a  gift,  on  the  ground  that  its  property 
already  equals  the  amount  limited  by  the  general  law 
under  which  it  is  formed.  The  state  alone  can  interfere. 
De  Camp  v.  Dobbins,  36 

6.  Two  railroads  were  in  the  hands  of  receivers,  appointed  by 

this  court  under  insolvency  proceedings. — Held,  that  the 
court  had  power,  on  the  application  of  either  receiver, 
to  modify  a  contract  made  before  their  insolvency,  so  as 
to  equitably  re-adjust  the  rates  agreed  upon  by  them  for 
terminal  facilities,  and,  also,  for  the  use  of  part  of  one 
road  by  the  other  company.  New  Jersey  and  Neio  York 
Railway  Co.  Case,  6fi 

7.  The  by-laws  of  a  board  of  managers  of  city  water  works 

for  the  supply  of  water  to  the  citizens  on  compensation, 
must  be  reasonable,  and  where,  under  a  regulation  to 


2  Stew.1  index.  661 


Corporations — Continued. 

secure  water  rent,  the  board  refused  to  supply  water  to 
pi-emises  on  the  application  of  the  owner,  basing  such 
refusal  on  the  ground  that  the  tenant  of  the  premises 
was  in  arrears  for  water  furnished  him  while  occupying 
premises  owned  by  another  landlord,  the  board  is 
enjoined  from  continuing  such  refusal.  Dayton  v.  Quigley,     77 

8.  When  a  certificate  of  stock  on  its  face  reveals  a  trust,  the 

duty  of  inquiry  is  devolved  on  one  who  lends  money  on 
the  pledge  thereof.     Gaston  v.  Avi.  Exck.  Bank,  9S 

9.  Notice  to  the  cashier  of  a  bank  lending  on  trust  stocks,  that 

the  stock  pledged  is  held  in  trust,  is  notice  to  the 
bank.     Id.,  '  98 

10.  The  waste  or  misapplication  of  the  funds  of  a  corporation 

by  its  officers  or  agents,  authorizes  the  company  to  resort 
to  equity  in  order  to  compel  such  officers  to  account  for 
such  waste  or  breach  of  trust,  even  though  it  were  con- 
ceded that  an  adequate  remedy  at  law  exists.  The 
existence  of  such  remedy  at  law  would  not  oust  this 
court  of  its  jurisdiction.     Citizens  Loan  Ass''n  v.  Lyon,  1 10 

11.  An  oral  contract  of  subscription  will  not  be  enforced  under 

a  charter  requiring  that  such  contracts  shall  be  made  in 
writing.     Vreeland  v.  New  Jersey  Stone  Co.,  1 88 

12.  Corporate  life  cannot  be  acquired  under  the  general  law 

autliorizing  the  formation  of  gas  companies,  until  one- 
half  of  the  entire  capital  stock  is  subscribed  in  good 
faith 'and  twenty  per  centum  paid  thereon  in  cash.  Jer- 
sey City  Gas  Co.  v.  Dwight,  242 

13.  A   subscription   in   good    faith    must  be   real,  actual   and 

honest,  as  distinguished  from  fictitious,  pretended  and 
deceptive.     Id.,  242 

14.  An  attempt  to  acquire  corporate  functions  by  a  pretentious 

or  evasive  compliance  with  the  law,  will  be  declared 
abortive  on  the  ground  of  fraud.     Id.,  242 

15.  The    preference   given  by  the   63d   section   of  the  corpo- 

ration act  is  in  derogation  of  the  right  of  creditors  to 
be  paid  equally,  and  must  not  be  extended  by  construc- 
tion. The  Lehigh  Coal  and  Navigation  Co.  v.  Central  H. 
R.  Co.,  252 

16.  The  right  conferred  by  this  section  is  personal,  inhering 

alone  in  the  person  wdio  actually  performs  labor  or  ser- 
vice.    /.;/.,  252 

17.  A  person  who  furnishes  the  labor  or  services  of   others, 

under  a  contract  to  do  the  whole  business  of  a  corpora- 
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tion,  or  a  particular  branch  of  it,  is  not  an  employe,  but 

a  contractor.     IJ.,  252 

18.  Oh  the  appointment  of  a  receiver  of  an  insolvent  corpora- 

tion, its  title  to  its  property  is  divested  by  force  of  law. 
Freeholders  of  Middlesex  v.  State  Bank,  268 

19.  A  stockholder  who  subsci-ibes  for  his  stock  under  an  agree- 

ment with  the  secretary  of  the  company  that  the  com- 
pany will  "rfdeem"  his  stock  at-  any  time  at  par  and 
ten  per  cent,  interest,  and  for  payment  assigns  a  mort- 
gage with  a  collateral  policy  of  insurance,  payable,  in 
case  of  loss,  to  the  company,  cannot,  after  loss  and  pay- 
ment to  them,  and  the  insolvency  of  the  company, 
recover  the  amount  from  the  insolvent  company,  ,as 
against  bona  fide  stockholders  and  creditors  ;  it  appearing 
that  the  object  of  the  transaction  was  to  give  the  com- 
pany credit  before  the  public.  Eisenlord  v.  Oriental 
Ins.  Co.,  437 

See  Building  Associations;  Franchise;  Fraud,  4,  7;  Juris- 
diction, 3;  Pledge;  Railroads;  Receivers,  2,  4;  Sav- 
ings Banks. 

Costs. 

See  Partnership,  7  ;  Statutes,  1. 

Covenant. 

Sec  Frauds  and  Perjuries,  2 ;  Mortgage,  20. 

Creditor's  Bill. 

1.  A  creditor's  bill  to  set  aside  fraudulent  conveyances  may 
be  filed  by  the  creditors  of  a  deceased  debtor,  who  have 
exhausted  their  remedy  at  law  against  his  estate, 
although  they  have  not  obtained  judgments  on  their 
several  claims.     Hasten  v.  Castner,  536 

Curtesy. 

1.  A,  in  contemplation  of  mai-riage,  conveyed  lands  to  B,  in 
trust  for  the  sole  and  separate  benefit  of  his  intended 
wife,  and  upon  the  further  trust  to  convey  to  such  per- 
sons as  she,  during  her  life,  might  appoint,  either  by 
deed  or  will,  and,  upon  failure  thereof,  to  her  heirs  at 
law  fcirever.  A,  together  with  one  child  of  the  marriage, 
survived  his  wife,  who  died  without  appointment. — 
Held,  that  the  estate  of  the  wife  was  an  equitable  fee- 
simple,  in  which  A  was  entitled  to  curtesy.  Gushing  v. 
Blake,  399 
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D. 

Debtor  and  Creditor. 

1.  B.  gave  a  mortgage  to  secure  a  note  of  $5,200.     He  after- 

wards gave  to  the  mortgagees  another  note  for  $5,500, 
with  the  privilege  of  two  renewals  upon  making 
part  payments  at  each  renewal.  B.  did  not  request  any 
renewal  of  the  note.  After  its  maturity  he  paid  $1,500 
without  any  direction  as  to  its  appropriation,  and  the 
mortgagees  applied  it  to  the  note  of  $5,200. — Held,  on 
foreclosure  of  the  mortgage,  that  as  against  a  purchaser 
of  the  mortgaged  premises  under  a  judgment  against 
B.,  he  could  not  question  such  appropriation.  Paterson 
Sav.  Inst.  V.  Brush,  1 19 

2.  A  mortgage  for  $3,000  was  given,  but  only  $500  in  cash  were 

paid  to  the  mortgagor  on  account  of  it.  The  mortgagee 
alleged  that  he  had  accounted  for  the  balance  in  liquida- 
tion of  an  indebtedness  of  a  third  party  to  him. — Held, 
that  he  could  not  collect  such  balance,  the  mortgagor 
not  having  authorized  or  consented  to  the  appropriation 
thereof.     Hoffman  v.  Wanner,  135 

3.  A  first  lien,  wliich  has  been   paid   by  a  person  personally 

liable  ^or  the  payment  of  it  and  a  second,  though  he 
pays  the  first  through  a  third  person  who  holds  it  for 
him,  will,  in  equity,  be  considered  satisfied  in  adjusting 
priorities.      Wise  v.  Fuller,  257 

4.  A  debt  claimed  by  a  wife  against  her  husband,  and  first 

put  in  writing  when  his  debts  begin  to  jeopardize  his 
future,  must  always  be  regarded  with  suspicion,  and 
when  attempted  to  be  enforced  against  his  creditors, 
must  be  rejected  unless  proved  very  clearly.  Post  v. 
Stiger,  '  554 

5.  A  contingent  liability,  which  afterwards  becomes  absolute, 

is  sufficient  to  constitute  the  relation  of  creditor  and 
debtor  from  the  time  it  is  incurred.     Id.,  554 

*S'ee  Corporations,  15;  Execution;    Frauds  and  Perjuries,  2; 
Partnership,  5;  Executors,  7. 

Decree. 

See  Accident,  1  ;  Appeal,  2. 

Dedication. 

See  Trustees. 

Deficiency,  Decree  tor. 

See  Mortgage,  3,  4,  12,  21. 
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Desertion. 

See  Divorce,  4-6. 

Discovery. 

See  Receivers,  5. 

Divorce. 

1.  In   the  allowance  of  permanent  alimony  to  a  wife  after 

divorce,  the  business  capability  of  the  husband  may  be 
taken  into  account.     Holmes  v.  Holmes,  9 

2.  Where  the  husband  (a  non-resident)  is  the  owner  of  valua- 

ble real  estate  here  on  which  he  fails  to  pay  the  taxes 
and  interest  on  the  encumbrances,  a  receiver  may  be 
appointed  unless  he  gives  satisfactory  security  for  such 
payments.     Id.,  '3 

3.  A  wife  is  entitled  to  alimony  pendente  lite,  on  a  bill  filed  by 

lier  husband  to  annul  their  marriage  on  the  ground  of 
duress,  which  the  wife  denies.     Vroom  y.  Marsh,  15 

4.  Repeated  refusals  by  a  wife  to  live  with  her  husband  in  the 

place  of  residence  chosen  by  liim,  without  a  justifying 
cause,  constitutes  such  desertion  as  entitles  him  to  a 
divorce.     Hunt  v.  Hunt,  96 

5.  A  husband  left  his  wife,  and  failed  to  return,  notwithstand- 

ing her  request  and  his  promise  to  do  so. — Held,  to  con- 
stitute desertion  sufficient  to  entitle  the  wife  to  a  divorce. 
Brinherlioff  v.  Brinkerhoff,  132 

6.  A  wife  is  not  guilty  of  desertion  who  leaves  her  home 

because  of  the  threatening  language  and  conduct  of  her 
husband,  and  thereupon  he,  instead 'of  asking  her  to 
return,  notifies  the  public,  by  advertisement,  not  to  give 
her  credit.     Riitenhouse  v.  Rittenhouse,  274 

7.  The  three  years'  residence  requisite  to  give  jurisdiction  in 

cases  of  divorce  [Rev.  p.  315,  §  1),  must  be  continuous. 
Sanders  V.  Sanders,  4J0 

8.  The  admissions  of  an  answer  to  a  petition  for  divorce  on 

account  of  adultery  (the  statute  providing  tluit  such 
answer  must  not  be  sworn  to)  ai'e  not,  in  an  undefended 
suit,  evidence  sufficient  to  establish  either  the  marriage, 
residence  or  guilt  of  the  parties.     Schnidt  v.  Schmidt,  493 

9.  To  authorize  a  divorce,  more  than  the  unsupported  testi- 

mony of  the  petitioner  is  necessary  to  prove  the  deser- 
tion.    Pullen  V.  Pullen,  .541 

10.  The  master  should  comply  with  the  159th  rule.     Id.,  541 

See  Husband  and  Wife,  2. 
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Dcwrer. 

1.  A  widow's  election  to  take  her  dower,  instead  of  a  legacy 
in  lieu  thereof,  made  under  a  mistake  as  to  her  rights, 
may  be  revoked,  nunc  pro  tunc,  and  she  placed  in  statu 
quo,  provided  the  situation  has  not  so  changed  since  her 
election  that  it  cannot  be  done  without  prejudice  to 
the  subsequently-acquired  rights  of  others.  Macknet  v. 
Macknet,  54 

See  ExECUTOKS,  8. 

E. 

Elections. 

See  Municipal  Corporation,  3-5. 

EmineRt  Domain. 

I .  Under  a  provision  in  a  railroad  charter  requiring  notice  in 
condemnation  proceedings  to  be  given  to  "  the  persons 
interested,"  a  mortgagee  of  the  lands  condemned,  if  not 
notified,  is  not  bound  by  the  proceedings  in  condemna- 
tion.    Plait  V.  Bright,  128 

See  Jurisdiction,  1  ;  Railroads,  3. 

Estate. 

See  Curtesy;  Reforming  Instruments,  1. 

Estoppel. 

1 .  Where  some  of  the  devisees  of  an  estate  approved  of,  and 

others  acquiesced  in,  an  exchange  of  the  property  made 
by  the  executor, — Held,  that  they  were,  under  the  cir- 
cumstances, estopped  from  afterwards  questioning  the 
propriety  of  the  exchange.     Tucker  v.  Tucker,  286 

2.  Where  a  decree  simply  ordered  the  sale  of  realty  to  satisfy 

a  first  mortgage, — Held,  that  the  owners  of  the  fee  (who 
bought  after  certain  mechanics  had  acquired  a  lien  on 
the  premises,  but  before  their  claim  was  actually  filed), 
were  estopped  after  such  sale,  and  the  surplus  brought 
into  court,  from  controverting  that  the  lien  covered 
other  machinery  put  on  the  premises  by  such  owners 
after  the  lien  was  filed,  and  included  in  the  sale,  on  the 
ground  that  such  machinery  was  not  fixtures.  Arneii  v. 
Finney,  309 

3.  A  sale  of  lands  on  foreclosure  conveys  only  the  estate  of 

which  the  mortgagor  was  seized  at  the  time  the  mortgage 
was  given  ;  and  if  such  mortgage  contain  no  covenants 
of  warranty,  the  lien  of  a  second  mortgage,  made  after 
the  mortgagor  had  acquired  a  fee-simple,  is  not  affected 
by  way  of  estoppel  by  the  fact  that  the  second  mortgagee 
43 
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was,  as  such,  made  a  party  to  the  foreclosure  of  the  first 
mortgage.     Smith  v.  De  liusny^  407 

See  Jurisdiction,  4  (3),  5  ;  Sale  of  Chattels,  3. 

Evidence. 

1.  An  order  in  a  suit  for  an  account,  "  that  defendant  attend 

and  be  examined  under  oath  touching  the  account,'" 
does  not  authorize  or  legalize  his  examination  if  he  is 
rendered  incompetent  as  a  witness  by  the  death  of  the 
complainant  after  the  entry  of  the  order  and  before  the 
examination.     Halsted  v.  Tyng,  86 

2.  A  party  claiming  to  be  an  heir  at  law  is  not  entitled  to  an 

inspection  of  the  books  and  documents  of  a  testator  in 
the  hands  of  the  proponents  of  the  will,  before  there  is 
offered  any  evidence  whatever  tending  to  substantiate 
his  claim  as  such  heir.     Lewis's  Case,  279 

3.  The  admission  of  hearsay  evidence  competent  as  to  one 

contestant  of  a  will,  does  not  authorize  his  cross-exami- 
nation upon  other  matters  of  hearsay  relating  to  another 
contestant.     Id.,  279 

4.  A  defendant's  denial,  under  oath,  of  a  verbal  assumption 

of  a  mortgage  at  the  time  of  a  sale  of  lands,  corrobo- 
rated by  the  scrivener's  evidence,  the  consideration  of 
the  deed  and  the  absence  of  such  assumption  therein, 
is  not  overcome  by  the  evidence  of  two  witnesses  as  to 
his  admissions  subsequent  to  the  sale.     Conover  v .  Brown,    510 

5.  A  party  may  waive  an  objection  to  the  competency  of  a 

witness  produced  against  him.     Boone  v.  Ridgway,  543 

6.  If  the  objection  is  known  when  the  witness  is  called,  he 

must  make  it  promptly  ;  if  he  fails  to  do  so,  and  treats 
the  witness  as  competent,  the  objection  will  be  consid- 
ered waived.  Id.,  543 
See  Account,  1;  Alteration;  Divorce,  8,  9;  Executors,  6 ; 
Fraud,  1,  3  ;  Husband  and  Wife,  2;  Practice,  6;  Quia 
Timet,  1 ;  Usury,  2. 

Exceptions 

See  Executors,  7. 

Execution. 

1.  An  execution  creditor  having,  by  a  levy  on  goo;ls  and  chat- 
tels covered  by  a  prior  chattel  mortgage,  acquired  i:)rior- 
ity  over  such  chattel  mortgage  by  reason  of  the  failure 
of  the  mortgagor  to  file  his  mortgage  or  take  immediate 
possession  of  the  property  mortgaged,  is  not  deprived  of 
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his  priorit.v  by  a  subsequent  act  of  the  legislature  making 
the  filing  unnecessary  when  the  mortgage  is  registered 
as  a  conveyance  of  lands.  Williamson  v.  New  Jersey  South- 
ern 7?.  R.  Co.,  311 

See  Appeal.  2;  Constitutiox,  2;  Mortgage,  16;  Practice,  2 ; 
Receivers.  5. 

Executors  and  Administrators. 

1.  A  bill  filed  by  administrators  must  allege  that  their  intes- 

tate is  dead,  and  that  letters  of  administration  have 
been  issued  to  them.     Stover  v.  Heading,  152 

2.  An  executor  is  not  chargeable  with  a  loss  sustained  by  the 

estate  on  account  of  its  depreciation  in  value,  without 
negligence  or  misconduct  on  his  part.     Barcalow^s  Case,      282 

3.  That  an  executor  has  not  filed  an  account  for  thirty  years 

since  the  estate  was  settled,  will  not  of  itself  deprive  him 
of  commissions,  where  it  is  not  shown  that  anything  is 
due  to  legatees  or  creditors,  and  no  reason  appears  why 
they  could  not  have  compelled  him  to  account.     Id.,  282 

4.  The  recovery  of  a  judgment   against   an   executor   by   a 

broker,  for  alleged  services  which  the  executor  denies, 
under  oath,  were  ever  rendered,  does  not  warrant  an 
allowance  for  its  payment  out  of  the  estate.  Tucker  v. 
Tucker,  286 

5.  At  an  executrix's  sale  she  furnished  the  percentage  to  be 

paid,  and  an  agreement  for  reconveyance  was  made  sim- 
ultaneously with  her  deed,  and  the  premises  were  after- 
wards conveyed  to  her. — Held,  that  a  resale  must  be 
ordered,  with  a  proviso  that  if  the  premises  bring  less 
than  was  formerly  bid,  the  sale  to  the  executrix  will  be 
confirmed.     Burnett  v.  Eaton,  466 

6.  George  had  given  two  notes,  one  jointly  with  his  sister, 

who  is  insolvent,  and  the  other  with  his  father  as  surety  ; 
his  father  paid  the  latter.  George  and  Gardner  being 
the  executors,  the  latter  prayed  allowance  for  both 
notes,  the  first,  on  the  ground  that  the  sister  was  insolv- 
ent and  of  his  inability  to  sue  George,  his  co-executor; 
the  second,  on  the  ground  that  it  had  been  omitted  from 
the  inventory  by  the  api^raisers. — Held,  that  George  must 
account  for  both  notes,  and,  the  proceeding  being  anala- 
gous  to  a  suit  for  their  recovery  in  a  representative 
capacity,  George  was  an  incompetent  witness,  and  could 
not  prove  that  the  statute  of  limitations  had  run  against 
such  notes.     Poulson  v.  Johnson,  529 
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7.  Exceptions  by  creditors  to  an  executor's  account  must  be 

taken  in  the  manner  provided  by  statute.  {Itev.,  Or- 
phans Court,  |§  86-88.)     Blackwe.U  v.  Blackwell,  57& 

8.  In  selling  their  testator's  real  estate,  the  executors  allowed 

the  widow,  who  was  one  of  the  executors,  to  fix  arbitra- 
rily and  retain  out  of  the  purchase-money  the  amount 
claimed  by  her  as  the  value  of  her  dower.  Such  amount 
being  in  excess  of  the  true  value  of  her  dower, — Held, 
that  they  must  account  for  the  difference.     Id.,  576 

9.  The  executrix,  by  collusion  with    the  auctioneer,  bought 

part  of  the  personalty  at  less  than  it  would  have  brought 
if  fairly  sold. — Held,  that  the  executors  must  account 
for  the  difference  between  the  price  jiaid  by  her  for  the 
property  at  the  auction  and  the  inventory  valuation 
thereof.     Id.,  576 

See  Setting  Aside  Sales,  1 ;  Taxes  ;  Usury,  4. 


F. 

Feigned  Issue. 

See  Practice,  6. 

Fixtures. 

1.  The  engines,  cars  and  rolling  stock  of  a  railroad  must  be 

regarded  as  chattels,  which  have  not  lost  their  distinctive 
character  as  personalty  by  being  affixed  to  and  made  part 
of  the  realty.     Williamson  v.  New  Jersey  Southern  li.  H.  Co.,     311 

2.  Actual  annexation  to  the  realty  or  something  appurtenant 

thereto,  is  the  condition  upon  which  jjroperty  ordinarily 
regarded  as  personal  becomes  a  fixture  and  part  of  the 
realty.  The  intention  to  make  a  chattel  a  part  of  the 
realty,  is  only  important  upon  the  question  whether  the 
owner  intended  to  make  the  chattel  so  affixed  a  tempo- 
rary or  a  permanent  accession  to  the  freehold.     Id.,  311 

3.  The  doctrine  of  constructive  annexation  is  only  applicable 

to  cases  in  which  the  chattel,  by  actual  annexation,  was 
once  part  of  the  realty,  •  and  had  been  temporarily 
detached  from  the  freehold  without  intent  to  sever  it 
therefrom.  Having  once  been  part  of  the  realty,  a 
removal  temporarily,  without  intent  to  sever  perma- 
nently, will  not  reconvert  the  chattel  into  personalty 
and  destroy  its  character  as  a  fixture.     Id.,  311 

4.  The  criteria  to  determine  whether  property  is  real  or  per- 

sonal are,  annexation,  appropriation  and  intention   to 
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make  a  permanent  accession  to  the  freehold.  McMillan 
V.  Fish,  610 

See  Estoppel,  2  ;  Mortgage,  1 

Former  Recovery. 

See  Jurisdiction,  4-6. 

Franchise. 

1.  The  right  of  putting  gas-pipes  in  the  streets  of  a  city  is  a 

franchise  which  the  state  alone  can  grant.  Jersey  City 
Gas  Co.  V.  Bivight,  242 

2.  Grant  of  a  franchise,  by  its  own  force,  without  express 

words,  is  exclusive  against  everybody  but  the  state.     Id.,  242 

Fraud. 

1.  Where  it  is  sought  to  establish  a  trust  on  the  ground  of 

malajides,  the  fraud  must  be  proved.     Cort  v.  Skillin,  70 

2.  An  agent  of  a  railroad  superintendent  who,  after  a  public 

sale,  revokes  the  sale  by  order  of  the  superintendent, 
and  then  sells  the  same  property  at  private  sale  for  a 
less  sum  than  was  publicly  bid,  to  the  same  person  who 
bought  it  at  public  sale,  with  the  approval  of  the  super- 
intendent both  as  to  quantity  and  jjrice,  cannot  be  con- 
victed of  fraud  in  the  transaction  unless  it  is  shown  he 
fraudulentJy  procured  the  superintendent's  approval,  or 
that  he  and  the  superintendent  were  both  acting  in 
fraud  of  their  principal.     Jewett  w .  Bowman,  174 

3.  Irregularities  and  carelessness  sufficient  to  arouse  suspicion, 

do  not  supply  the  place  of  proof  of  fraud.     Id.,  174 

4.  Contracts  of  subscription  to  the  stock  of  a  corporation,  if 

procured  by  fraud,  will  be  set  aside.  Vreeland  v.  New  Jer- 
sey Stone  Co.,  188 

5.  The  rule  is  universal,  whatever  fraud  creates  justice  will 

destroy.     Id.,  188 

6.  All  who  get  gain  by  fraud  must  bear  the  legal  consequences 

of  their  wrongful  acts.     Id.,  188 

7.  Where  a  fraud  is  committed  in  the  name  of  a  corporation, 

by  persons  having  the  right  to  speak  for  it,  for  their  per- 
sonal benefit,  they  will  be  made  to  answer  personally  for 
the  injury  inflicted  by  their  fraud.     Id.,  188 

8.  A  person  who  willfully  closes  his  eyes  to  avoid  seeing  what 

he  believes  he  would  see  if  he  kept  them  open,  must  be 
considered  to  have  seen  what  any  man  with  his  eyes 
oi^en  would  have  seen.     De  Witt  v.  Van  Sickle,  209 
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9.  In  general  an  actionable  misrepresentation  consists  in  a 
false  statement  respecting  a  fact  material  to  the  con- 
tract, and  which  is  influential  in  producing  it.  Wise  v. 
Fuller,  257 

10.  Statements    of    mere    matters   of    opinion    or   judgment, 

although  known  to  be  false,  do  not  constitute  fraud  in 
the  absence  of  relations  of  trust  and  confidence.     Id.,       257 

11.  But  a  statement  that  a  greater  rent  is  received  than  is  in 

truth  reserved,  or  that  the  income  from  a  property  is 
greater  than  it  is  in  fact,  being.matters  peculiarly  within 
the  vendor's  knowledge,  are  fraudulent  representations 
for  whicli  an  action  will  lie.     Id.,  257 

See  Corporations,  14;  Mortgage,  14;  Pleading,  5,  6  ;  Sale  of 
Chattels,  1,  2. 

Frauds  and  Perjuries. 

1.  Parol  proof  cannot  be  received  to  establish  a  resulting  trust 

in  lands  purchased  by  an  agent,  and  paid  for  entirely 
with  his  own  money.     Nestal  v.Schmid,  458 

2.  After  breach  of  a  covenant  of  seizin,  the  covenantee  is  a 

creditor  of  the  covenantor  within  the  meaning  of  the 
statute  of  13  Eliz.,  ch.  5.     Post\.  Stiger,  '  554 

Fraudulent  Conveyances. 

1.  Property  conveyed  in  fraud  of  creditors  will  be  reclaimed 

for  the  benefit  of  creditors,  no  matter  who  may  liappen 
to  hold  it,  if  reclamation  can  be  effected  without  injus- 
tice to  innocent  third  persons.     De  Witt  v.  Van  Sickle,         209 

2.  He  who  buys  any  part  of  the  avails  of  a  scheme  to  defraud 

creditors,  in  order  to  keep  what  he  gets,  must  not  only 
pay  for  it,  but  he  must  be  innocent  of  any  purpose  to 
further  the  fraud.     Id.,  209 

3.  A  son  remaining  in   possession  of   lands  after   conveying 

them  to  his  father,  the  latter  being  very  old  and  living 
with  the  son,  is  no  proof  of  fraud.     Thouron  v.  Pearson,       487 

4.  Withholding  a  deed  from  the  records  for  several  years  may, 

as  an  element  in  the  proof  of  fraud,  be  explained  so  as 

to  rebut  any  presumption  of  fraud  arising  from  it.     Id.,    487 

5.  Conveyances  by  a  solvent  father  to  his  two  sons,  in  consid- 

eration of  services  rendered  by  them  for  many  years, 
made  openly,  the  deeds  being  recorded  soon  afterwards, 
and  the  sons  remaining  in  continuous  possession  there- 
after, are  good  against  creditors.     Haston  v.  Castner,  536 
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6.  If  the  gi-antee  of  property  conveyed  in  fraud  of  creditors 
disposes  of  it  before  proceedings  are  instituted  to  reach 
it,  he  will  be  held  answerable  for  its  value.  Post  v. 
Sii(/er,  554 


G. 


See  Mortgage,  10. 


Gift. 

See  Charity. 

Guaranty. 

See  Mortgage,  18. 

Guardian. 

See  Legacy,  3,  4. 

H. 

Hearsay. 

See  Evidence,  3.  ' 

Heirs. 

See  Evidence,  2. 

Holiday. 

See  Practice,  1. 

Husband  and  Wife. 

1.  A  husband  has  the  right  to  choose  the  place  of  residence 

for  his  family.     Hunt  v.  Hunt,  96 

2.  In  a  suit  for  divorce  for  adultery,  neither  husband  nor  wife 

is  a  competent  witness  to  disprove  the  charge.     Marsh  v. 
3farsh,  296 

See  Curtesy;  Debtor  and  Creditor,  4;  Divorce;  Dower; 
Legacy,  5  ;  Trusts,  2. 

I. 

Improvements. 

See  Reforming  Instruments,  3  ;  Setting  Aside  Sales,  3. 

Injunction. 

1,  An  injunction  to  restrain  the  payment  of  a  mortgage 
assigned  by  a  wife  to  her  husband  through  the  media- 
tion of  his  brother,  such  injunction  having  been  obtained 
on  the  ground  that  the  wife  was  non  compos  mentis  at  the 
time  of  her  marriage  and  continued  so  until  her  death, 
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Avill  not  be  dissolved  upon  the  husband's  answer  merely 
setting  up  the  marriage  and  assignment,  and  denying 
the  alleged  insanity.     French  v.  Snell,  95 

2.  An  injunction  granted  upon  an  allegation  of  the  fraudulent 

concealment  of  a  written  agreement  between  the  defend- 
ant and  another  defendant,  in  an  action  at  law,  will  not 
be  dissolved  upon  the  answer  of  one  defendant  and  the 
affidavit  of  the  other,  without  the  answer  of  both  and 
the  production  of  such  agreement.     Prickeit  v.  Tidier,         154 

3.  A  court  of  equity  has   iwwer   to   enjoin  a   iraudulent  or 

unlawful  ajipropriation  of  public  moneys  by  a  board  of 
chosen  freeholders.  McKinley  v.  Chosen  Freeholders  of 
Union,  164 

4.  A  suitor  who  seeks  to  have  a  public  improvement  enjoined 

must  ajjply  promptly,  show  an  invasion  of  a  clear  right, 
and  that  he  has  no  other  adequate  remedy.  Tra-phagen 
v.  Jersey  City,  20 G 

5.  A  suitor  who  by  la(!hes  has  made  it  impossible  for  the  court 

to  enjoin  his  adversary  without  inflicting  great  injury 
upon  him,  will  be  refused  the  aid  he  asks  and  left  to 
pursue  his  ordinary  legal  remedy.     Id.,  20G 

6.  An  injunction  will  be  refused  to  a  complainant  who  has 

intentionally  delayed  his  application  until  he  has 
obtained  an  inequitable  advantage  of  the  defendant.  Id.,  20G 

7.  A  preliminary  injunction  is  never  granted  unless  the  act 

threatened  to  be  done  will  inflict  an  irreparable  injury 
on  the  complainant.  Citizens  Coach  Co.  v.  Camden  Horse 
R.  B.  Co.,  299 

8.  Nor  will  the  writ  be  issued  where  the  right  of  the  com- 

plainant depends  on  an  unsettled  question  of  law.     Id.,    290 

9.  Also,  it  is  the  general  rule  that  when  the  equity  of  the 

complainant  is  disproved  by  the  answer  and  affidavits,  a 
jDreliminary  injunction  is  not  j^roper.     Id.,  299 

10.  A  complainant  is  not  entitled  to  a  preliminary  injunction 
when  the  right  on  which  he  founds  his  claim  is,  as  a 
matter  of  law,  unsettled.  Long  Branch  ComWs  v.  West  End 
a.  R.  Co.,  566 

See  Appeal,  3  ;  Coeporations,  2,  7  ;  Jurisdictiox,  4 ;  Municipal 

CORPORATIOX,  1,  3. 

Interest. 

tSee  Legacy,  1,  8  (4) ;  Partnership,  1,  2,  8. 

Insurance. 

See  Corporations,  1,2;  Mortgage,  6. 
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J. 

Jurisdiction. 

1.  Where  an  award  of  damages  in  condemnation  of  lands  was 

paid  into  court  upon  the  application  of  a  mortgagee  of 
such  lands, — Held,  that  it  might,  on  proper  amendment 
of  the  proceedings,  be  equitably  distributed  by  the  court 
so  as  to  protect  such  mortgagee  and  the  railroad  com- 
pany also,  although  such  award  was  made  prior  to  the 
passage  of  the  act  of  1877  [P.  L.  1877,  p.  137)  expressly 
authorizing  the  distribution  of  funds  in  such  cases. 
.    Piatt  V.  BrighU  1-8 

2.  A  court  of  equity  is  not  the  tribunal  to  correct  the  errors 

of  the  subordinate  dejaartments  of  government.  McKin- 
ley  V.  Chosen  Freeholders  of  Union,  1 64 

3.  It  is  the  peculiar  jDrovince  of  a  court  of  equity  to  protect 

corporations  against  injury  arising  from  usurpation  of 
their  privileges,  and  it  will  exercise  its  power  in  this 
respect,  whether  the  wrong  consists  simply  in  the  usur- 
pation of  a  franchise  or  of  both  corporate  existence  and 
a  franchise.     Jersey  City  Gas  Co.  v.  Dwight,  242 

4.  A  decree  for  the  defendant  having  been  rendered  in  the 

United  States  circuit  court,  the  complainant  applied 
there  for  an  injunction  to  prevent  the  defendant  from 
violating  such  decree ;  pending  that  application,  the 
complainant  filed  a  bill  in  this  court  for  an  injunction 
on  account  of  the  same  matter. — Held,  that  the  injunc- 
tion must  be  refused,  because: 

(1)  A  competent  court  having  acquired  jurisdiction, 
should  be  permitted  to  retain  it  to  the  end. 

(2)  An  allegation  of  an  intention  to  appeal  from  the 
decree  rendered,  is  not  a  ground  of  relief  or  for  chang- 
ing the  forum. 

(3)  Nor,  that  the  defendant,  who  has  obtained  such 
decree  personally,  is  the  president  of  a  corporation 
whose  grantors  were  bound  by  a  former  adverse  decree 
in  the  court  of  errors  and  appeals  of  New  Jersey. 

(4)  Nor  an  allegation  that  the  defendant  coUusively 
obtained  his  ii.le  for  the  very  purpose  of  retrying  the 
case  in  another  forum,  especially  when  the  pleadings 
and  proceedings  show  that  this  matter  was  discussed  in 
the  litigation  in  the  United  States  court.  New  Jersey 
Zinc  Co.  V.  Franklin  Iron  Co.,  422 

5.  The  fact  that  a  party  has  set  up  in  a  suit  at  law  matters 

which  are  grounds  of  equitable  relief  only,  will  be  no 
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bar  to  his  right  to  relief  in  a  court  of  equity.     Hughes  v. 
Nelson,  547 

6.  A  judgment  of  a  court  of  law  will  not  conclude  an  inquiry- 
it  cannot  make,  nor  cut  off  a  remedy  it  cannot  adminis- 
ter.    Id.,  547 

See  Account,  2 ;  Corporation,  4,  10  ;  Divorce,  7  ;  Injunction,  3. 


L. 

Laches. 

See  Injunction,  5;  Reforming  Instruments,  4;  Sale  op  Chat- 
tels, 3. 

Legacy. 

1.  A  legacy  given  to  a  trustee  as  compensation  for  her  ser- 

vices, to  be  rendered,  although  given  on  condition  of  her 
giving  security,  forms  no  exception  to  the  general  rule 
that  all  legacies  are  payable  one  year  after  the  testator's 
death,  and  bear  interest  from  that  time.  Barnes  v.  Dan- 
fort  h,  12 

2.  A  misnomer  of  a  corporation   legatee  will  not   defeat   a 

bequest  if  such  legatee  can  be  identified.  Goodell  v.  Union 
Association,  32.  DeCamp  v.  Dobbins,  36 

3.  A  legacy  charged  on  lands,  and  given  to  trustees  to  hold 

until  the  legatee  should  attain  her  majority,  retains  pref- 
erence over  a  mortgage  given  on  a  part  of  said  land, 
which  was  released,  without  consideration,  by  the  guard- 
ian of  the  legatee,  with  the  advice  of  the  attorney  of  the 
mortgagee.     Blauvelt  v.  Van  Winkle,  111 

4.  That  the  guardian  gave  bond,  and  charged  himself  with 

the  amount  of  such  legacy,  when  he  executed  the 
release,  does  not  impair  the  lien.     Id.,  Ill 

5.  Where  a  testator  directs  that  a  legacy  given  to  his  married 

daughter  shall  be  payable  when  she  is  left  a  widow,  and 
it  is  clear  the  object  in  deferring  payment  was  to  pre- 
vent her  husband,  living  at  the  date  of  the  will,  but  who 
died  in  the  testator's  life-time,  from  getting  control  of 
her  legacy,  the  legacy  will  be  payable  when  the  estate  is 
ready  for  distribution,  though  she  married  again  in  her 
father's  life-time  and  has  a  husband  living  when  she 
claims  payment.      Thornal  \.  Force,  220 

6.  A  testatrix,  after  sundry  bequests,  including  a  legacy  of 
$1,000,  made  this  bequest:  "In  the  event  that  the  said 
Bowery  property  shall  not  be  roiconveye  1  to  me,  oc  be 
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recovered  by  virtue  of  the  judgment  in  the  suit  so  to  be 
prosecuted  by  me,  the  whole  of  my  real  estate  and  lands 
remaining  over  and  above  the  payments  and  expenses 
first  aforesaid,  and  the  legacies  given  in  the  will,  or  the 
proceeds  thereof,  shall  be  divided  into  two  equal  parts, 
and  my  executrix  may,  and  is  authorized  to,  sell  and 
convert  the  same  into  money,  and  to  give  the  proper 
conveyance  thereof.  Of  one  equal  half  part  of  the  pro- 
ceeds I  give  and  bequeath  to  my  said  daughter  Helen 
Burnett  and  her  heirs,  and  the  other  half  part  thereof, 
less  the  sum  of  $10,000  made  an  express  charge  thereon 
in  favor  of  my  said  daughter  Helen  Burnett,  to  be  retained 
by  or  paid  over  to  her  to  her  own  absolute  use,  I  give  and 
bequeath  to  the  said  James  A.  Eaton  and  Lewis  Eaton 
and  Silas  P.  Cook,  if  the  said  Dr.  Cook  make  as  afore- 
said the  payment  of  the  one-third  of  the  $10,000  and 
interest  to  the  said  James  and  Lewis  severally  ;  or,  if  the 
said  payment  shall  not  thus  be  made,  the  said  portion, 
less  the  said  sum  of  $10,000  so  made  a  charge  thereon, 
shall  go  to  the  said  James  and  Lewis  and  their  heirs,  the 
interest  and  income  to  be  paid  over  to  them  severally, 
and  the  said  Silas  P.  Cook  be  rxcluded  from  participa- 
tion therein.'' — Held, 

(1)  That  S.  P.  C,  having  paid  the  amount  decreed  by 
this  court  to  be  due  to  L.  E.,  an  1  also  having  paid  a  part 
of  the  legacy  to  J.  A.  E.,  and  so-ured  the  remainder  to 
J.  A.  E.'s  satisfaction,  has  complied  with  the  condition 
imposed  upon  his  gift. 

(2)  The  gift  to  S.  P.  C,  L.  E.  and  J.  A.  E.  is  absolute 
and  in  equal  shares  in  severalty. 

(3)  The  $1,000  legacy  is,  in  the  event  of  a  deficiency 
of  personalty  to  satisfy  it,  a  charge  on  the  whole  estate. 
Burnett  V.  Eaton.,  466 

7.  A  testator  gave  to  his  widow  the  use  of  a  part  of  his  home- 
stead for  life.  He  also  gave  legacies  to  his  two  sons, 
George  and  Gardner,  in  trust  for  his  three  daughters  for 
life,  with  remainder  to  their  respective  children.  He 
then  gave  all  the  rest  of  his  froiperty.,  including  the  home- 
stead farm,  to  George  and  Gardner,  subject  to  certain 
payments  thereinafter  mentioned,  which  embraced  an 
annuity  to  his  widow  and  a  legacy  to  another  son,  Elias. 
— Held.,  that  the  legacies  to  the  daughters  were  charges 
on  the  lands,  notwithstanding  the  fact  that  an  interest 
in  lands  was  given  to  the  widow  in  the  will  before  the 
tertn  ''rest"  was  used,  and  notwithstanding  the  express 
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charge  in  the  gift  of  the  residue  of  a  subsequent  legacy 
thereon.     Poulson  v.  Johnson,  529 

8.  A  testator  gave  his  estate  to  his  executors,  in  trust,  to  pay 
an  annuity  to  his  widow  for  life,  the  remainder  to  be 
divided  into  equal  shares,  those  of  the  sons  to  be  paid 
to  them  upon  their  respectively  attaining  their  majority, 
and  those  of  the  daughters  to  be  kept  invested,  the 
interest  to  be  paid  to  them  during  their  lives  and  the 
remainder  to  their  children.  There  were  two  sons  and 
two  daughters.  The  sons'  shares  were  paid  (after  reserv- 
ing a  fund  sufficient  to  yield  the  annuity),  not  in  money, 
but  by  transferring  to  them  one-half  in  value  of  the 
remaining  securities  of  the  estate.  Afterwards  the 
amount  of  the  estate  was  increased  by  a  rise  in  the  value 
of  the  securities  and  by  stock  dividends  thereon,  and 
another  similar  transfer  of  securities  was  made  to  the 
sons  on  account  of  their  proportionate  shares  of  such 
increase.  At  the  time  of  the  last  payment,  however,  a 
devastavit  by  the  trustee  existed. — Held, 

(1)  That  the  equality  of  the  sons'  shares  was  referable 
to  the  time  when  each  could  claim  the  payment  thereof, 
and,  heme,  each  was  entitled  to  one-fourth  of  the  estate 
as  it  stood  when  he  became  of  age. 

(2)  That  the  transfer  of  the  securities  to  the  sons  was 
equivalent  to  an  actual  payment  of  each  son's  share. 

(3)  That  the  sons  must  account  for  and  refund  a  pro- 
portionate part  of  the  securities  transferred  for  the  sec- 
ond payment,  according  to  their  present  value,  sufficient 
to  make  good  the  devastavit. 

(4)  That  the  sons  havmg  received  the  second  payment 
bona  fide  and  under  a  mistake,  are  not  liable  for  interest 
thereon. 

(5)  That  the  bill  is  one  to  ascertain  the  trustee's  man- 
agement of  the  estate,  and  to  recover  the  part  wasted, 
constitutes  no  formal  objection  to  the  sons'  accounting 
in  this  suit,  they  being  defendants  and  interested  in  the 
adjustment  and  settlement  of  the  estate.  Ashhurst  v. 
Potter,  625 

See   Charity;    Will;    Marshalling    Assets;    Povvbr;    Ship- 

PIN^U,  2. 

License. 

1.  A  contract  simply  giving  a  right  to  take  ore  from  a  m'.ne, 
no  infcaresfc  o;  e^tite  being  grantei,  merely  confers  a 
license.     Silsbi/  v.  Trotter,  228 
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2.  Under  such  license  the  licensee  acquires  no  right  to  the  ore 

until  he  separates  it  from  the  freehold.     Id.,  228 

3.  If  a  mining  license  is  coupled  with  an  interest  growing  out 

of  expenditures  made  by  the  licensee  pursuant  to  its 
requirements,  it  is  not  revocable  at  the  pleasure  of  the 
licenser.     Id.,  -^-'° 

4.  When  a  license  merely  gives  the  licensee  a  right  to  dig  and 

take  ore,  it  is  not  exclusive  of  the  licenser,  but  he  may 
take  ore  from  the  same  mine,  at  the  same  time,  and 
grant  permission  to  othei's  to  do  so.     Id.,  2^8 

5.  But  an  exclusive  right  may  be  conferred  by  license,  and 

where  it  clearly  appears,  even  by  implication,  that  it  was 
the  mutual  design  of  the  parties  to  make  it  exclusive,  it 
will  be  held  to  be  exclusive.     Id.,  228 

6.  A  licensee  who  constructs  a  tunnel  for  mining  purposes, 

under  the  authority  of  his  license,  with  his  own  funds, 
for  which  he  is  to  be  re-imbursed  out  of  the  licenser's 
share  of  the  profits  of  ore  mined  for  the  joint  benefit  of 
the  licensee  and  licenser,  will  be  held  to  have  an  exclu- 
sive right  to  the  use  of  the  tunnel,  so  far  as  such  use  is 
necessary  to  enable  him  to  get  the  ore  he  has  a  right  to 
take  provided  he  uses  reasonable  diligence  in  taking 
it.     Id.,  228 

See  Pleading,  11. 

Limitation  of  Actions. 

See  Executors,  6. 

M. 

Marshalling  Assets. 

1.  In  marshalling  the  assets  of  an  estate,  debts  due  from  the 
testatrix  must  have  priority  over  a  legacy  charged  on  the 
land.     Blauveltv.  Van  Winkle.  l^i 

See  Pleading,  12. 

Master  and  Servant. 

See  CoRPORATiox,  17. 

Maxims, 

Aqua  currit  et  debet  currere  ut  currere  solebat , 370 

De  minimis  -non  curat  le.t • "^^y 

Dolosus  versatur  in  generalibus '^'^' 

Equity  considers  that  to  be  done  which  ought  to  be  done 311 

Equity  follow^  the  law 344 

Ignorantia  juris  non  excusat ^"'  ^'^' 
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One  who  has  been  silent  when  in  conscience  he  ought  to  h.ave 

spoken,  etc 372 

Quando  jus  domini  regis  et  subditi  concurrunt,  jus  regis  proeferri  debet..  269 

Quicquid  plantatar  solo,  soh  cedit 317 

What  ought  to  have  been  done  will  be  treated  as  done 643 

Volenti  non  fit  injuria 648 

See  Mortgage,  14. 

Mechanics  Lien. 

1.  Where  the  title  to  land  is  not  in  A  at  the  time  of  erecting 
a  building,  and  he  has  no  legal  consent  from  the  owner, 
mechanics  liens  thereon  must  be  postponed  to  a  jjur- 
chase-money  mortgage  given  afterwards  by  A  when  he 
had  acquired  title,  although  the  building  was  almost 
finished.      Gibbs  v.  Grant,  419 

See  Estoppel,  2. 

M  erger. 

1.  A  conveyance  of  the  fee  to  a  mortgagee  will  not  merge  his 
mortgage,  where  such  intention  on  his  part  does  not 
exist,  and  no  detriment  to  other  encumbrancers  is 
shown.     Andrus  \ .Vreeland,  394 

Mines. 

See  License. 

Misnomer. 

See  Legacy,  2. 

Mistake. 

See  Accident. 

M  ortgage. 

1.  Besides  a  mortgage  on  lands,  a  chattel  mortgage,  covering 

the  fixtures  thereon,  was  executed  at  the  same  time  and 
to  secure  the  same  debt,  consisting  of  several' bonds. — 
Held,  that  one  bondholder  could  not,  by  obtaining  a 
juJgoasnfc  on  his  bond  and  levying  on  such  fixtures, 
acquire  a  preference  over  the  other  bondholders,  even  if 
those  fixtuyes  were  not  a  part  of  the  realty  and  the 
chattel  mortgage  had  not  been  refiled  within  the  time 
required.  [Riv.  p.  709,  |  41.)  Fish  v.  New  York  Water 
Proof  Paper  Co.,  16 

2.  As  between  mortgagor  and  mortgagee,  a  chattel  mort^rage 

is  good  without  refiling.     Id.,  16 
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3.  A  mortgagee  oan  derive  no  advantage  from  a  covenant  of 

assumption  in  a  deed,  if  the  covenant  be  invalid  between 
the  pai'ties  to  the  deed — e.  g.,  where  there  was  no  agree- 
ment for  assumption,  and  though  the  deed  contained 
the  covenant,  and  was  delivered,  the  covenant  escaped 
the  notice  of  the  grantee,  it  being  inserted  in  an  unusual 
place  in  the  deed.     Bull  v .  Titsworth^  73 

4.  An  assumption  of  a  mortgage  contained  in  a  deed  made  to 

a  married  woman,  without  her  knowledge  or  consent, 
and  never  delivered  to  her,  does  not  bind  her.  Culver  v. 
Badger,  74 

5.  A  mortgage  for  $5,000  was  given  by  E.  on  two  hundred  acres 

of  land.  Afterwards  E.  sold  twenty-one  acres  thereof  to 
J.,  who  expressly  assumed  and  agreed  to  pay  the  $5,000 
mortgage,  and,  also,  gave  to  E.  a  mortgage  for  $4,000  to 
secure  part  of  the  purchase-money.  E.  then  conveyed 
nineteen  additional  acres  to  J.,  with  a  stipulation  in  his 
deed  that  E.  should  hold  the  nineteen  acres  as  further 
security  for  the  $5,000  mortgage.  W.  holds  both  mort- 
gages by  assignment. — Held,  that  the  tract  of  twenty-one 
acres  must  be  sold  before  that  of  nineteen  acres  in  order 
to  satisfy  the  $5,000  mortgage,  and  that  the  agreement 
in  the  deed  for  the  nineteen  acres  was  solely  for  E.'s 
security,  and  does  not  enure  to  the  benefit  of  W.,  the 
holder  of  the  $4,000  mortgage,  as  between  him  and  a 
subsequent  purchaser  of  both  tracts.     Warwick  v.  Ely,  82 

6.  Where  a  mortgagor  represented  to  the  mortgagee  that  the 

premises  which  he  proposed  to  mortgage  to  the  latter 
would,  with  Ihe  policy  of  insurance  in  the  H.  company 
on  the  dwelling-house  thereon,  be  good  security  for  the 
mortgage  debt,  and  the  mortgagee  thereupon  agreed  to 
accept  the  mortgage  as  security,  and  the  mortgage  con- 
tained a  covenant  for  insurance  (though  the  amount  was 
left  blank),  and  the  mortgagor  assigned  to  the  mort- 
gagee, as  collateral  security  to  the  mortgage  debt,  a 
policy  of  insurance  (not  in  the  H.  company)  on  a  dwell- 
ing-house which  had  been,  but  was  not  at  the  time  of 
making  the  mortgage,  on  the  mortgaged  premises,  and 
retained  the  policy  in  the  H.  company,  which  was  on  the 
new  dwelling-house  which  had  been  erected  in  the  place 
of  the  one  on  which  the  policy  assigned  had  been  issued, 
— Held,  that  the  mortgagee  was  entitled  to  the  policy  in 
the  H.  company  as  collateral  security.  Doughtij  v.  Va)i 
Horn,  "  90 
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7.  No  equity  arises  in  favor  of  a  subsequent  encumbrancer 

against  a  prior  mortgagee  from  a  release  of  the  mortgage 
of  the  latter,  which,  though  purporting  to  be  executed 
by  him  by  attorney-in-fact  (the  person  who  signed  it 
having  sometimes  acted  as  his  attorney-at-law),  was  not 
executed  by  his  authority,  or  with  his  knowledge  or 
consent,  and  of  the  existence  of  which  he  had  no  knowl- 
edge.    McKnight  v.  Clark,  105 

8.  A  mortgage  was  given  to  secure  two  promissory  notes.     A 

part  of  one  of  the  notes  was  paid,  and  the  remainder 
consolidated  with  the  amount  due  on  the  other,  and  a 
new  note  given  therefor.  To  enable  the  mortgagor  to 
make  payment  on  account  of  the  notes,  and  to  that  end 
to  use  money  which  he  needed  to  buy  goods  for  his 
store,  the  mortgagee  sold  him  the  goods  on  credit,  and 
took  his  note  therefor. — Held,  that  the  mortgagee  could 
not,  as  against  a  mortgagee  or  a  judgment  creditor, 
include  and  recover  the  last  note  on  foreclosure.  Jones 
V.  Brogan,  139 

9.  An  assignee  of  a  mortgage  takes  it  subject  to  all  defences 

existing  against  the  mortgagee  in  favor  of  the  mort- 
gagor, but  free  from  latent  equities  existing  in  favor  of 
third  persons.     De  Witt  v.  Van  Sickle,  209 

10.  A  mortgage  executed  as  a  step  in  a  scheme  to  defraud  cred- 

itors, will  be  upheld,  even  against  creditors,  in  the  hands 
of  a  bona  fide  assignee  for  value ;  but,  in  order  to  be  con- 
sidered an  assignee  for  value,  he  must  pay  money,  sur- 
render a  valuable  right,  or  assume  an  irrevocable 
obligation  ;  the  surrender  of  a  pre-existing  debt  is  not  a 
suiBcient  consideration.     Id.,  209 

11.  An  equitable  mortgage  may  arise  from  non-payment  of  pur- 

chase-money, a  deposit  of  title-deeds,  or  an  unsuccessful 
attempt  to  make  a  valid  mortgage  deed.     Gale  v.  Morris,    222 

12.  To  make  the  promise  of  a  grantee  to  paj'  a  mortgage  on 

land  conveyed  to  him,  available  to  the  mortgagee,  it 
must  be  made  to  an  individual  personally  liable  for  the 
mortgage  debt.     Wise  v.  Fuller,  257 

13.  A  mortgage  of  after-acquired  property  attaches  to  the  prop- 

erty in  the  condition  in  which  it  comes  into  the  hands 
of  the  mortgagor,  subject  to  such  liens  and  encumbrances 
as  are  then  on  it ;  and  when  the  legal  title  is  in  another, 
and  the  property  is  made  subject  to  such  a  mortgage  by 
a  decree  in  chancery,  by  reason  of  equities  of  the  mort- 
gagor in  the  premises,  the  mortgagee   takes  subject  to 
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the  rights  of  third  persons,  acquired  before  the  property- 
was  subjected  by  such  a  decree  to  the  lien  of  the  mort- 
gage. Williamson  v.  N.  J.  Southern  B.  R.  Co.,  311 
14.  The  doctrine  of  courts  of  equity  that  a  mortgage  of  per- 
sonal property  afterwards  to  be  acquired  by  the  mort- 
gagor, attaches  to  the  property  as  soon  as  it  is  acquired 
by  the  mortgagor,  is  founded  on  the  maxim  that  equity 
considers  that  to  be  done  which  ought  to  be  done,  and 
applies  only  where  the  contract  of  the  mortgagor  to 
transfer  such  after-acquired  property  to  the  mortgagee, 
is  such  as  under  the  circumstances  would  be  the  subject 
of  a  decree  for  specific  performance.  Where  the  prop- 
erty is  acquired  by  the  mortgagor  by  a  fraudulent  pur- 
chase, a  court  of  equity  will  not  give  eflfect  to  the  fraud 
of  the  mortgagor,  and  deprive  the  vendor  of  his  right  to 
rescind  the  contract  of  sale  and  reclaim  the  property, 
where  no  superior  equities  have  intervened.     Id.,  31 1 

15.  A  mortgage  executed  by  a  railroad  corporation  on  its  road- 

bed and  franchises,  together  with  its  engines,  cars  and 
rolling  stock,  so  far  as  regards  the  latter  class  of  prop- 
erty, is  a  chattel  mortgage  within  the  provisions  of  the 
act  concerning  chattel  mortgages.     {Rev.  p.  709.)     Id.,       311 

16.  Under  the  provisions  of  the  last-mentioned  act,  the  fact 

that  the  mortgagee  of  chattels  has  taken  possession  of 
them  under  his  mortgage  before  judgment  recovered, 
will  not  give  validity  to  a  prior  chattel  mortgage,  as 
against  an  execution  creditor,  where  the  mortgage  has 
not  been  filed  as  required  by  the  act,  and  was  not  accom- 
panied by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  prop- 
erty mortgaged.  In  this  respect  a  distinction  is  made  in 
the  act  between  creditors  of  the  mortgagor  and  subse- 
quent purchasers  or  mortgagees.     Id.,  311 

17.  A  mortgagor  of  a  mortgage  made  payable  in  one  year,  is 

not  entitled  to  any  benefit  from  a  subsequent  agree- 
ment made  between  the  mortgagee  and  his  assignee, 
extending  the  time  of  payment  on  condition  of  the 
mortgagee's  guaranty  and  the  prompt  payment  of  the 
interest.     Lee  v.  West  Jersey  Land  Co.,  377 

18.  Where  a  mortgagee  guarantees  an  overdue  mortgage,  his 

assignee  must  foreclose  after  notice  to  proceed  at  the 
mortgagee's  expense.     Id.,  377 

19.  A  bona  fide  assignee  of  a  mortgage  is  entitled  to  hold  it  as 

against  the  original   owner,  who,  by  placing  it  in  her 
44 
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agent's  hands  assigned  in  blank  or  for  a  particular  pur- 
pose, gave  him  the  opportunity  to  perpetrate  a  fraud 
upon  her.     Putnam  v.  Clark,  412 

20.  Where  a  deed  contains  general  covenants  of  warranty,  and 

there  is  a  mortgage  on  the  premises,  a  provision  in  the 
purchase-money  mortgage  for  release  from  such  prior 
mortgage  on  paying  certain  sums,  does  not  form  an 
exception  to  the  general  rule  that  the  grantor  must  pro- 
cure a  release  from  such  prior  mortgage  before  he  is 
entitled  to  a  decree  of  foreclosure  on  his  purchase- 
money  mortgage.     Stiger  v.  Bacon,  442 

21.  If  an  involuntary  grantee  is  under  no  obligation  to  indem- 

nify his  grantor  against  a  mortgage  on  the  premises,  the 
mortgagee  is  not  entitled  to  such  indemnity.  Cordis  v. 
Hargrave,  446 

22.  A  mortgagee  v?ho  makes  an  absolute  assignment  of  a  mort- 

gage to  her  agent,  can  claim  no  relief  as  against  a  bona 
fide  holder  to  v?hom  the  agent  assigned  it  as  security  for 
his  own  debt.     Grocers  Bank  v.  Nect,  449 

23.  Such    mortgagee,   made   a  party   defendant    because    she 

holds  a  third  mortgage  on  the  premises,  cannot,  by 
answer,  set  up  such  defence  against  the  assignee.  Her 
claim  for  relief  should  be  made  by  cross-bill.     Id.,  449 

24.  Where  there  was  a  stipulation  in  a  deed  absolute  on  its  face, 

but  in  reality  a  mortgage,  that  the  grantee  assumed  and 
agreed  to  pay  a  prior  mortgage  on  the  premises,  and  it 
appeared,  as  well  by  the  defeasance  as  otherwise,  that 
the  grantee  was  not  in  fact,  as  between  him  and  his 
grantor,  liable  upon  the  assumption,  the  latter  having 
in  the  defeasance  itself  covenanted  to  pay  the  principal 
and  interest  of  the  mortgage  in  question,  thereby  indem- 
nifying the  gi'antee  against  his  assumption, — Held,  that 
the  grantee  was  not  liable  on  the  assumption  to  the 
prior  mortgagee.     Arnaud  v.  Grigg,  482 

25.  A  grantee  executed,  at  the  same  time  and  place,  two  mort- 

gages on  the  same  lands,  one  a  purchase-money  mortgage 
to  his  grantor,  the  other  a  mortgage  to  secure  a  bond 
given  by  himself  and  three  sureties  to  W.,  for  $2,000, 
which  were  paid  at  the  same  time  to  the  grantor. — Held, 
that  W.  could  not,  by  having  his  mortgage  registered 
first,  acquire  a  priority  over  the  purchase-money  mort- 
gage ;  and  that  W.'s  assignee  held  it  subject  to  the  same 
equity.     Brasted  v.  Sutton,  513 
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See  Eminent  Domain  ;  Estoppel,  3  ;  Evidence,  4  •  Execution  ; 
Jurisdiction,  1 ;  Mechanics  Lien;  Merger;  Receivers,  1. 

Municipal  Corporations. 

1.  A  city  ordinance  provided  that  the  solicitor  of  the  city- 

should  prosecute  and  defend  all  suits,  &c.  brought  by  or 
against  the  city.  Mandatory  injunction  to  restrain  the 
city  from  employing  other  counsel  refused,  under  the 
circumstances,  on  the  ground  of  possible  irreparable 
injury  to  the  city,  the  suit  being  ready  for  trial,  and  on 
the  ground  that  the  complainant's  right  was  not  clear. 
Hugg  V.  Camden,  6 

2.  The  use  of  a  public  street  for  the  construction  of  a  sewer, 

is  lawful.      Traphagen  v.  Jersey  City,  206 

3.  The  expense  of  conducting  a  municipal  election  must  be 

borne  by  the  city ;  and  the  fact  that  such  expense  has 
already  been  paid  by  the  county  collector,  will  not  sus- 
tain an  injunction  to  restrain  the  city  from  paying  it. 
Bingham  v.  Camden,  454 

4.  The  election  officers  are  necessary  parties  to  such  suit,  and, 

if  omitted,  the  bill  must  be  dismissed.     Id.,  464 

5.  A  fire  marshal  employed  under  an  ordinance  providing  for 

a  triennial  election,  may  be  deprived  of  his  office  and 
salary  for  the  unexpired  term,  by  the  adoption  of  an 
ordmance  abolishing  the  office  and  that  entire  system  of 
extinguishing  fires.     Butcher  v.  Camden,  478 

6.  Such  official  is  a  necessary  party  to  an  injunction  bill  to 

restrain  the  city  from  paying  his  claim.     Id.,  478 

See    Corporation,    7 ;    Franchise,    1 ;    Injunction,   4 ;     Rail- 
i  roads,  ],  2. 


N. 

Name. 

See  Legacy,  2. 

Negligence. 

1.  A  purchaser  at  a  judicial  sale  who  abstains  from  all  effort 
to  get  correct  information,  and  deliberately  assumes  the 
hazard  of  making  a  purchase  ignorantly,  must,  as  a  gen- 
eral rule,  bear  the  consequences  of  his  negligence.  Hayes 
V.  Stiger,  igg 

See  Pleading,  1  ;  Solicitor. 
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Notice. 

1.  Constructive  notice,  flowing  exclusively  from  matters  of 
record,  can  never  be  construed  to  be  more  extensive 
than  the  facts  stated  on  the  record.     Gale  v.  Morris,  222 

See  Chosent  Freeholders,  4 ;  Con^veyanoes  ;  Corporations,  8  ; 
Eminent  Domain  ;  Pleading,  5  ;  Pledge  ;  Possession  ; 
Keforming  Instruments,  2  ;  Trusts,  1. 

o. 

Orphans  Court. 

1.  Query.  Whether  the  orphans  court  can  impose  upon  the 

applicant  for  a  trial  at  the  circuit,  any  condition  as  to 
the  time  of  trial.     Embley  v.  Hunt,  306 

2.  Alleged  irregularities  in  the  proceedings  at  such  trial  are 

properly  disposed  of  by  application  to  the  circuit  for  a 
new  trial.     Id.,  30& 

3.  Query.  Whether  irregularities — as,  for  example,  the  form  of 

the  issue,  the  want  of  proper  notice  of  trial  and  notice 
of  settling  the  issue — are  cognizable  in  the  orphans 
court,  after  a  motion  for  a  new  trial  on  those  grounds 
has  been  refused  by  the  circuit  court.     Id.,  305 

4.  Caveators  applied  to  the  orphans  court  for  an  order  setting 

aside  the  probate  of  a  will  and  letters,  which  was  refused. 
On  appeal  from  this  order  of  refusal  the  proceedings  of 
the  orphans  court  were  affirmed. — Hzld,  that  the  orphans 
court  can  review  the  surrogate's  acts  only  by  appeal. 
[Rev.  p.  791,  I  174.)     Evans's  Case,  571 

See  Constitution,  1 ;  Practice,  4. 

P. 

Parties. 

See  Appeal,  6  ;  Estoppel,  3  ;  Mortgage,  23  ;  Municipal  Corpo- 
rations, 4,  6. 

Partition. 

1.  Upon  good  reasons  shown,  a  mixed  trust  estate  is  partible 

in  equity.      Wetmore  v.  Zabriskie,  62 

2.  A  complainant  filed  his  bill  with  a  double  aspect,  asking 

that  a  certain  voluntary  partition  should  be  established, 
or,  failing  in  that,  to  have  partition  made.  Such  volun- 
tary partition  was  established  by  decree,  but,  on  appeal, 
that  decree  was  reversed,  and  the  record  remitted  to  be 
proceeded  in  according  to  the  practice,  &c. — Held,  that 
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it  was  right  for  the  chancellor  to  retain  the  bill  in  order 
to  decide  on  the  alternative  prayer  for  a  partition.  Pol- 
hemus  v.  Emson,  583 

See  Accident,  1,4. 

Partnership. 

1.  In  taking  partnership  accounts,  the  question  whether  inter- 

est shall  be  allowed  or  disallowed  cannot  be  determined 
by  the  application  of  any  established  general  rule,  but 
must  depend  on  the  circumstances  of  each  particular 
case.     Buckingham  v.  Ludlum,  345 

2.  Interest  will  be  disallowed  before  dissolution,  and  allowed 

after  dissolution,  on  overdrafts  made  by  one  partner, 
where  there  are  special  circumstances.     Id.,  345 

3.  A  contract  made  between  partners  pendente  lite,  on  a  give  or 

take  offer  for  the  purchase  or  sale  of  the  real  estate  of 
the  firm,  will  not  be  enforced  on  petition  in  the  cause, 
before  the  accounts  are  adjusted.     Id.,  345 

4.  C,  W.  and  B.  were  partners  in  the  iron  business,  and,  in 

payment  for  railroad  ii'on,  took  bonds  of  the  R.  &  W. 
R.  R.  Co.  The  firm  dissolved,  and  these  bonds  were 
divided  between  the  partners.  Litigation  ensued  rela- 
tive to  these  bonds,  and  C.  and  W.  were  advised  by  their 
counsel  to  purchase  an  additional  number  of  the  same 
class  of  bonds,  so  as  to  control  the  market.  C.  purchased 
twenty-two  bonds  with  his  own  money.  Afterwards  an 
arrangement  was  made  by  all  the  holders  of  these  bonds 
to  place  them  in  the  hands  of  a  single  person  for  sale, 
and  a  paper  was  drawn  by  which  C.  was  made  trustee  for 
such  purpose.  In  signing  such  paper,  W.  put  his  name 
under  that  of  C,  opposite  these  twenty-two  bonds,  indi- 
cating a  part  ownership  therein.  In  signing  this  paper, 
as  also  in  a  subsequent  paper,  C.  placed  the  bonds, 
received  by  him  at  the  dissolution  of  the  firm,  sejiarate 
from  these  twenty-two  bonds.  C.  sold  all  the  bonds,  and 
failed  to  account  to  W.  for  the  one-half  of  the  profits  on 
the  twenty-two  bonds. — Held,  that  he  must  account  for 
such  profits,  with  interest.     Wilson  v.  Cobb,  361 

5.  A.  and  B,  partners,  gave  a  joint  and  several  bond  and  war- 
rant of  attorney  to  T.,  for  a  partnership  debt.  Judg- 
ment was  entered  and  execution  issued  on  February  7th, 
1876.  On  February  20th,  A.  and  B.  made  an  insolvent 
assignment,  B.  being  also  individually  insolvent.  The 
judgment  being  only  partly  satisfied,  and  A.  having  made 
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an  assignment. — Heidi  that  T.  may,  under  A.'s  assign- 
ment, share  equally  the  personal  effects  of  A.,  and  is  not 
to  be  subordinated  to  his  individual  creditors.  Howell  v. 
Teel,  490 

6.  Three  persons  were  partners  in  the  business  of  furnishing 

substitutes  to  fill  the  quota  of  a  city  on  a  military  requi- 
sition, and  received  in  payment  certificates  on  which 
they  were  obliged  to  sue  the  city.  One  of  the  partners 
devoted  considerable  time  and  attention  to  the  litiga- 
tion.— Held,  that,  in  the  absence  of  an  express  agree- 
ment, he  was  not  entitled  to  compensation  from  his 
partners  for  his  services  while  so  employed.  Coddington 
V.  Idell,  504 

7.  The  costs  and  expenses  of  suit  must  be  paid  out  of  the  part- 

nership funds.     Id.,  504 

8.  Interest  must  be  allowed  on  advances  made  by  either  part- 

ner for  the  purposes  of  the  suit.     Id.,  504 

Payment. 

See  Debtor  and  Creditor;  Legacy,  8  (2). 

Petition. 

See  Partnership,  3  ;  Practice,  5.  , 

Pleading. 

1.  Leave  given  to  amend  an  answer  to  supply  an  omission 

arising  from  an  oversight  of  the  solicitor  who  drew  the 
answer,  and  which  was  not  discovered  until  the  cause 
was  ready  for  hearing.     Arnaud  v.  Grigg,  1 

2.  Under  the  circumstances,  it  was  ordered  that  the  answer 

stand  as  if  amended,  unless  the  complainant  should 
object  on  the  ground  of  surprise.     Id.,  1 

3.  A  claim  for  the  value  of  use  and  occupation  by  a  purchaser 

of  the  demised  premises,  under  attachment  pi'oceedings 
against  the  landlord,  as  opposed  to  that  of  the  landlord 
himself,  for  rent  under  a  lease  for  the  same  period,  does 
not  present  a  case  for  a  bill  of  interpleader  by  the  ten 
ant.     Dodd  v.  Bellows,  127 

4.  Where  a  foi'eign  notary  public  affixed  his  official  seal,  and 

signed  his  name  (but  without  adding  his  official  designa- 
tion, though  it  was  contained  in  the  jurat)  to  the  jurat 
of  the  affidavit  taken  out  of  this  state,  to  an  answer  in 
chancery, — Held,  to  be  sufficient  as  a  compliance  with 
the  164th  rule,  and  a  motion  to  take  the  answer  from  the 
files,  for  that  cause,  was  refused,  although  the  statute 
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[Rev.  p.  488,  §  5)  requires  that  his  official  designation  be 
annexed  to  his  signature,  "where  an  oath  to  be  used  in 
any  suit  or  legal  proceeding  in  this  state  is  taken  out  of 
this  state  *  *  *  before  a  notai-y  public,  &c."  Feucht- 
wanger  v.  McCool,  151 

5.  A  mere  allegation  that  a  purchaser  took  title  with  notice 

of  a  suit  to  which  neither  he  nor  any  one  under  whom 
he  claims  was  a  party,  to  set  aside  as  fraudulent  the 
cancellation  of  a  mortgage  on  the  property,  is  insuflB- 
cient  to  charge  him  with  the  result  of  the  suit,  which 
was  a  decree  setting  aside  the  cancellation.  The  facts 
constituting  the  fraud  must  be  set  forth.  Stover  v.  Read- 
ing, 152 

6.  A  bill  alleging  fraud  cannot,  upon  failure  to  prove  fraud,  be 

turned  into  an  action  of  account.     Jewett  v.  Bowman,  174 

7.  For  error  apparent  on  the  face  of  a  decree,  a  bill  of  review 

may  be  filed  without  leave,  but  when  a  decree  is  sought 
to  be  impeached  by  proof  of  newly-discovered  facts,  such 
bill  cannot  be  filed  except  by  special  permission  of  the 
court.     Buckingham,  v.  Corning,  238 

8.  As  a  general  rule,  a  supplemental  bill  cannot  be  filed  with- 

out leave.     Td.,  238 

9.  A  supplemental  bill  may  be  added  to  a  bill  of  review.     Id.,  238 

10.  If  a  bill  of  review  is  filed  without  leave,  or  is  inconsistent 

with  the  leave  granted,  it  will  be  ordei'ed  to  be  taken 
from  the  files.     Id.,  238 

11.  A  suitor  who  acts  by  leave  of  the  court,  can  only  do  the 

things  covered  by  his  license,  and  anything  he  does 
beyond  will  be  considered  unauthorized.     Id.,  238 

12.  The  complainants'  bill,  alleging  that  the  grantee  in    the 

deed  second  in  date  took  his  conveyance  with  ah  express 
agreement  to  assume  the  payment  of  the  judgment  in 
question,  and  that  allegation  not  being  denied  in  the 
defendant's  answer,  it  must  be  taken  as  admitted  against 
him,  and  the  premises  conveyed  to  such  gi-antee  held 
primarily  liable  for  the  payment  of  said  judgment.  San- 
born V.  Adair,  338 
See  Divorce,  8  ;  Executors,  1 ;  Legacy,  8  (5) ;  Mortgage,  23  ; 
Partition,  2 ;  Partnership,  3 ;  Quia  Timet,  3 ;  Usury,  1 ,  5. 

Pledge. 

1.  One  who  lends  money  on  the  jjledgeof  stock  held  in  trust, 
will  be  held  to  have  had  notice  that  the  trustee  was 
abusing  his  trust  and  applying  the  money  lent  to  his  own 
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purposes,  when  the  certificates  of  the  stock  pledged 
show  on  tlieir  face  that  the  stock  is  held  in  trust  (though 
the  name  of  the  cestui  que  trust  does  not  appear),  and 
when  the  loan  was  apparently  for  the  private  purposes 
of  the  borrower,  and  that  fact  would  have  been  revealed 
by  inquiry.      Gaston  v.  Am.  Exch.  Bank,  98 

See  Corporations,  8. 

Possession. 

1.  Possession  by  a  man  or  his  tenant  is  notice  of  the  title, 
equitable  as  well  as  legal,  under  which  he  claims  the 
property.      Wanner  v.  Sisson,  141 

See  Fraudulent  Conveyances,  3,  5  ;  Quia  Timet,  4. 

Power. 

1.  A  husband  gave  to  his  wife  the  whole  of  his  estate  for  her 
life,  with  power  in  his  executors  to  sell  so  much  thereof 
as  might,  in  addition,  be  necessary  for  her  support,  and 
with  a  power  of  testamentary  disposition  in  her  as  to 
one-half  of  what  remained  at  her  decease.  At  that  time 
there  was  left  but  one  lot  of  land.  The  wife,  by  will, 
gave  certain  legacies,  etc.,  expressly  payable  out  of  the 
half  subject  to  her  disposition. — Held,  that  such  legacies 
were  charged  on  the  undivided  half  of  the  remaining 
lot,  and  that  a  power  of  sale  to  raise  this  amount  neces- 
sarily vested  in  her  executors.     Whitehead  v.  Wilson,  396 

Practice. 

1 .  Where  the  last  day  for  filing  an  answer  falls  on  a  legal  holi- 

day— e.  g.,  Christmas — filing  it  on  the  next  day  on  which 
the  clerk's  oflBce  is  open  will  be  sufficient.  Feuchtwanger 
V.  McCool,  151 

2.  The  court,  as  a  general  rule,  will  not  stay  the  execution  of 

an  interlocutory  decree  pending  an  appeal,  unless  its 
execution  will  render  it  impossible  to  set  the  appellant 
right  again  in  case  he  is  successful  on  the  appeal.  Ratzei 
V.  Batzer,  162 

3.  This  court  follows  the  English  practice  in  all  cases  not  pro- 

vided for  by  statute,  or  covered  by  a  rule  of  practice  of 
its  own.     Id.,  162 

4.  Where  a  party  claims  to  be  aggrieved  by  any  proceeding  at 

the  trial  of  an  issue  at  the  circuit,  certified  from  the 
orphans  court  under  Rev.  p.  756,  §  19,  his  remedy  is  by 
motion  for  a  new  trial  or  bill  of  exceptions.  The 
orphans  court  cannot  retry  the  same  issue  after  the 
return  of  the  verdict.     Emhley  v .  Hunt,  281 
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5.  Held,  in  this  case,  that  the  petitioner  should  have  made  the 

affidavit  of  the  defendant's  non-residence.  One  taken  by 
her  brother-in-law,  held  not  sufficient.     PuUen  v.  Pullen,     541 

6.  When  the  verdict  of  a  jury,  upon  an  issue  framed  in  chan- 

cery, is  set  aside,  the  cause  cannot  be  finally  decided 
upon  the  proofs  offered  at  the  jury  trial.  Ordinarily, 
such  evidence  is  before  the  chancellor  only  for  deter- 
mining what  weight  should  be  given  to  the  verdict. 
Prudden  V.  Lindsley,  615 

See  Account,  3 ;  Appeai,,  6 ;  Executors,  7 ;  Orphans  Court  ; 
Partnership,  3;  Pleading,  7-11. 

Prerogative. 

1.  Making  and  selling  gas  is  not  a  prerogative  of  government ; 

it  may  be  done  by  any  person  without  legislative  author- 
ity.    Jersey  City  Gas  Co.  v.  Bwight,  242 

2.  New  Jersey  does  not  possess  the  crown's  common  law  pre- 

rogative to  have  its  debts  paid  in  preference  to  the  debts 
of  other  creditors.  Chosen  Freeholders  of  Middlesex  v.  State 
Bank,  268 

See  Franchise,  1,  2. 

Presumption. 

See  Sale  of  Lands,  2  ;  Trusts,  2 ;  Water  Rights,  1  (3). 

Q. 

Quia  Timet. 

1.  In  a  suit  in  this  court  to  quiet  title  and  restrain  an  action 

of  ejectment,  a  deposition  of  a  witness  in  that  action, 
who  has  since  died,  is  competent,  the  action  at  law  having 
been  substantially  between  the  same  parties  and  for  the 
same  land.      Wanner  v.  Sisson,  141 

2.  The  act  to  quiet  titles  [Rev.  p.  1189)  prescribes  three  things 

in  respect  to  a  suitor  under  it :  his  qualifications,  Avhen 
he  may  sue,  and  what  his  bill  must  contain.  Southmayd 
v.  Elizabeth,  203 

3.  In   a   bill    filed   under   that   act   the   complainant   is   not 

required  to  set  out  the  adverse  right  and  show  how  or 
why  it  is  invalid ;  it  is  sufficient  to  allege  that  it  is 
claimed  or  reputed  that  there  is  an  outstanding  hostile 
right.     Id.,  203 

4.  Under  that  act  a  person  in   the  j^eaceable  possession  of 

lands,  as  owner,  has  a  right  to  have  anything  which  casts 
a  suspicion  upon  his  title  brought  under  judicial  investi- 
gation.    Id.,  203 
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R. 

Railroads. 

1.  A  railroad  constructed  under  the  general  railroad  law  may 

connect  with  another  railroad  at  a  point  where  there  is 
neither  town,  city  nor  village.  Long  Branch  Comrs  v.  West 
End  B.  R.  Co.,  566 

2.  Both  terminal  points  of  a  railroad,  constructed  for  the  pur- 

pose of  forming  a  connection  between  existing  roads, 
may  be  in  the  same  town,  city  or  village.     Id.,  566 

3.  A  railroad  constructed  under  the  general  railroad  1-aw  may 

lawfully  occupy  a  public  highway  to  the  extent  of  a  rea- 
sonable necessity.     Id.,  566 
See  Corporations,  6  ;  Eminent  Domain  ;   Fixtures,  1 ;  Mort- 
gage, 15;  Receivers,  1. 

Receivers. 

1.  The  court  will  authorize  a  receiver  of  a  railroad  company 

to  make  all  necessary  repairs,  and,  if  necessary,  will 
charge  the  expense  as  a  first  lien  on  the  property  prior 
to  existing  mortgages  thereon.  Hoover  v.  Montclair  & 
Greenwood  Lake  Railway  Co.,  4 

2.  An  officer  of  a  corporation,  under  whose  management  it 

has  become  insolvent,  is  not  a  proper  j^ei'son  to  be 
appointed  its  receiver.  McCuUough  v.  Merchants  Loan  and 
Trust  Co.,  217 

3.  The  power  which  creates  a  receiver  may,  at  any  time,  put 

an  end  to  his  functions,  but  it  ought  not  to  do  so  except 
for  cause.     Id.,  217 

4.  Where  an  officer  of  a  corporation  has  been  apjjointed  its 

receiver,  and  it  appears  proper  that  his  conduct,  as  such 
oflBcer,  should  be  investigated  to  ascertain  whether  he 
has  not  obtained  an  advantage  which  he  ought  not  to  be 
permitted  to  retain,  sufficient  cause  for  removal  exists. 
Id.,  217 

5.  A  receiver  appointed  under  the  act  providing  for  discovery 

on  the  return  of  an  unsatisfied  execution,  may  file  a  bill 
in  his  own  name  to  have  the  i^roijerty  discovered  freed 
from  claims  and  liens  jJut  upon  it  in  favor  of  creditors. 
Miller  v.  Mackenzie,  291 

See  Corporations,  2,  6,  18  ;  Divorce,  2. 

Reforming  Instruments. 

1.   A  trust  to  sell  lands,  even  on  a  contingency,  confers  a  fee- 
simple,  and,  in  order  to  carry  out  the  intention  of  the 
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Reforming'  Instruments — Confirmed. 

parties,  the  trust  deed  may  be  reformed  so  as  to  convey 
the  fee.     Fish  v.  New  York  Water  Proof  Paper  Co.,  16 

2.  A  deed  or  mortgage  may  be  reformed  against  a  subsequent 

purchaser  or  mortgagee  who  acquires  his  rights  with 
notice  of  the  equities  of  the  person  seeking  reformation. 
Gale  V.  Morris,  222 

3.  An  omission  of  part  of  the  premises  from  the  description 

in  a  sheriff's  deed  on  the  foi'eclosure  of  a  mortgage  cov- 
ering the  entire  premises,  was  corrected.  It  was  shown 
in  the  case  that  all  of  the  parties  interested  were  repre- 
sented at  the  sale,  and  that  they,  as  well  as  the  vendee, 
understood  that  the  entire  premises  were  being  sold ; 
that  a  full  consideration  was  paid  ;  that  the  defendant's 
mortgage,  a  subsequent  encumbrance,  was  satisfied ;  and 
that  the  vendee  had,  ever  since  the  sale,  been  in  quiet 
possession  of  the  Avhole  tract,  and  had  ex23ended  large 
sums  of  money  in  permanent  improvements  thereon. 
Zingsem  v.  Kidd,  516 

4.  Where  neither  the  deed  nor  the  mortgage  for  lands  sold 

showed  any  division  of  the  tract  into  lots,  and  the 
respondent  testified,  also,  that  the  sale  was  in  gross, — 
Held,  that  a  claim  by  the  appellant  for  the  reforma- 
tion of  the  instruments,  made  nearly  six  years  after- 
wards, on  the  gi'ound  that  the  tract  contained  fourteen 
lots  more  than  she  then  supposed,  could  not  be  sus- 
tained.    Paulison  v.Van  Idersiine,  594 

5.  Where    a    mortgage    is    d^-awn    and   executed,   which    is 

intended  to  carry  into  execution  a  previous  agreement, 
but  which,  by  the  mistake  of  the  draughtsman,  either  as 
to  law  or  fact,  does  not  fulfill  that  intention,  or  violates 
it,  equity  will  correct  the  mistake  so  as  to  conform  to 
the  intention  between  parties.     McMillan  v.  Fish,  610 

6.  Where  a  scrivener,  in  drawing  a  mortgage  on   land  from 

a  corporation,  made  it  to  the  mortgagee  and  his  "suc- 
cessors," it  was  reformed  to  his  ''  heirs."     Id.,  GIO 

Release. 

See  Legacy,  3,  4;  Mortgage,  7,  20;  Trusts,  4  (2). 

Relief  Against  Judgments. 

1.  On  the  ground  of  fraud,  the  complainant  replevied  certain 
goods  on  which  a  sheriff  had  levied  by  virtue  of  a  judg- 
ment and  execution  obtained  by  one  of  the  defendants, 
a  father,  against  another,  his  son.  On  the  trial  the  com- 
plainant could  not  prove  the  fraud,  and  judgment  was 
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Relief  Against  Judgments — Continued. 

entered  against  him  and  his  sureties  on  the  replevin 
bond.  The  complainant  afterwards  discovered  other  evi- 
dence of  the  fraud,  and,  in  trover  for  the  same  goods, 
recovered  a  judgment.  The  son  has  absconded. — Helil, 
that  equity  will  relieve  the  complainant  by  cancelling 
the  judgment  in  replevin  against  him.  Maxwell  v.  Han- 
non,  525 

Replevin. 

I.  In  replevin,  where  the  property  has  been  redelivered  to 
the  defendant  under  the  ninth  section  of  the  act  con- 
cerning replevin,  the  plaintiflF,  if  he  succeeds  in  his 
action,  may  have  the  value  of  the  property  adjudged  to 
him  absolutely,  as  part  of  his  damages,  and  the  defend- 
ant cannot  discharge  himself  from  the  payment  of  such 
damages  by  a  return  of  the  property.  Where  a  court  of 
equity  enjoins  the  prosecution  of  an  action  of  replevin,  and 
undertakes  to  afford  the  plaintiff  in  such  action  relief  in 
the  equity  proceedings,  the  measure  of  the  relief  should 
be  the  same  as  the  redress  obtainable  in  the  action  at 
law — i.  e.,  the  value  of  the  property  and  damages  for  its 
detention.     Williamson  v.  N.  J.  Southern  R.  R.  Co.,  31 1 

See  Reltef  Against  Judgments. 

Revision. 

See  Statutes,  1 . 

Roads. 

See  Chosen  Freeholders,  4  ;  Municipal  Corporations,  2;  Rail- 
roads, 3  ;  Trusts,  5. 

Rules  of  Chancery. 

Rule  20— Raizer  v.  Ratzer 162 

Rule  159— Pullen  v.  Pullen 543 

Rule  164 — Feuchtwanger  v.  McCool 151 

See  Pleading,  4. 

s. 

Sale  of  Chattels. 

1.  A  vendor  of  goods  and  chattels  who  is  induced  by  fraudu- 
lent means  to  part  with  his  property  under  color  of  a  con- 
tract of  purchase,  may  disaffirm  the  sale  and  reclaim  the 
property.  In  such  case  no  title  passes  to  the  fraudulent 
vendee,  even  though  delivery  be  made  ;  nor  will  execution 
creditors,  or  purchasers,  or  mortgagees  from  the  fraudu- 
lent vendee,   acquire   a   title   superior   to   that   of    the 
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original  vendor,  unless  they  be  purchasers  or  mortgagees 
bona  fide  and  for  a  valuable  consideration.  Williamson  v. 
N.  J.  Southern  R.  JR.  Co.,  311 

2.  A  vendor  who  is  induced  to  part  with  his  property  by  fraud 

may  rescind  the  contract  of  sale  and  reclaim  the  prop- 
erty, until,  with  a  knowledge  of  the  fraud,  he  elects  to 
ratify  and  confirm  the  sale,  or  third  persons  acting  on 
the  apparent  ownership  of  the  property  by  the  fraudu- 
lent vendee,  acquire  rights  therein  bona  fide  and  for  a 
valuable  consideration.     Id.,  311 

3.  Delay  in  exercising  the  right  of  rescission  is  evidence  of  an 

election  to  treat  the  sale  as  valid,  of  more  or  less  weight, 
according  to  the  circumstances  of  the  case,  but  of  itself 
does  not  operate  as  an  estoppel,  unless  in  the  meantime 
third  persons  have  acquired  rights  in  the  property  bona 
^f/e  and  for  a  valuable  consideration.     Id.,  311 

See  Executors,  9. 

Sale  of  Lands. 

1.  A  sheriff  may  convey  to  the  assignee  of  a  purchaser  of  lands 

sold  on  execution  at  law  or  in  equity,  and  such  grantee 

is  entitled  to  a  writ  of  assistance.     Ekings  v.  Murray,  388 

2.  Where  lands  consist  of  several  parcels,  with  a  house  on 

each  one,  the  presumption  is  that  selling  the  houses 
separately  would  be  most  advantageous  for  the  estate. 
Burnett  v.  Eaton,  466 

See  Estoppel,   3 ;    Merger  ;    Negligence  ;   Specific  Perform 

ANCE,  2. 

Savings  Banks. 

1.  It  is  the  duty  of  the  managers  of  a  savings  bank,  who  have 
applied  to  this  court  to  protect  the  interests  of  the 
depositors,  to  convert  the  assets  into  cash  as  rapidly  as 
possible,  without  sacrifice,  and  to  distribute  the  proceeds 
among  the  depositors  without  unnecessary  delay.  Dime 
Savings  Inst.  Case,  109 

Setting  Aside  Sales. 

1.  A  bill  was  entertained  to  set  aside  a  sale  of  land  by  an 
auditor  in  attachment,  where  such  attachment  was  issued 
by  administrators  who  had  no  authority  to  sue,  being 
merely  foreign  administrators,  for  a  particular  claim  of 
rent,  alleged  to  be  due  under  a  lease,  but  not  due  in 
fact,  and  against,  among  others,  the  widow  of  the  alleged 
debtor,  as  an  heir  at  law  ;  no  negligence  in  regard  to  the 
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Setting  Aside  Sales — Continued. 

sale  being  attributable  to  the  defendants  in  attachment, 
one  of  whom  was  an  infant.     Bellows  v.  Wilson,  124 

2.  While  the  court  may  exei'cise  greater  pow'er  over  contracts 

made  with  itself  than  it  can  over  any  other  class  of  con- 
tracts, still  it  cannot  rescind  them  arbitrarily  and  with- 
out sufficient  cause.     Hayes  v.  Sliger,  196 

3.  TTnder  foreclosui'e  of  a  first  mortgage  of  $10,000,  to  which 

the  holder  of  a  second  mortgage  of  $2,000  was  a  party, 
the  premises,  worth  $14,000,  were  sold  for  $10,000  to  the 
first  mortgagee.  Upon  petition  of  the  second  mortgagee, 
alleging  that  he  had  refrained  from  bidding  at  the  sale 
on  account  of  representations  of  the  first  mortgagee,  and 
also  of  a  third  person,  as  to  the  amount  each  would 
offer,  a  resale  was  ordered  on  the  petitioner's  giving 
security  to  obtain  a  bid  of  $13,000.  Actual  betterments 
put  on  the  premises  since  the  sale,  and  taxes  paid,  to  be 
refunded,  with  interest,  to  the  first  mortgagee,  before 
the  payment  of  anything  on  account  of  the  second 
mortgage.     Dawson  v.  Drake,  383 

See  Accident,  2,  3  :  Executors,  5. 

Sewers. 

See  Municipal  Corporations,  2. 

Sheriff. 

See  Reforming  Instruments,  3;  Sale  of  Lands,  1. 

Shipping. 

1.  In  case  of  an  executory  contract  to  build  a  vessel,  to  be 
paid  for  in  installments  as  the  work  progresses,  the  title 
remains  in  the  builder  until  the  work  is  completed,  and 
the  rule  is  the  same  where  the  vessel  is  built  under  the 
inspection  of  a  superintendent  appointed  by  the  pur- 
chaser.    Stevens  v.  Skippen,  602 

■2.  The  title  to  the  vessel  knowm  as  the  "Stevens  Battery" 
(under  the  contract  between  Robert  L.  Stevens  and  the 
United  States  government),  was  vested  in  Robert  L.  Ste- 
vens at  the  time  of  his  death,  and,  under  his  will,  passed 
to  Edwin  A.  Stevens,  his  residuary  legatee.     Id.,  602 

Solicitor  and  Counsel. 

1.  In  the  absence  of  fraud,  the  negligence  of  counsel  is  the 

negligence  of  the  client.     Hayes  v.  Stiver,  196 

See  Municipal  Corporations,  1  :  Pleading,  1. 
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Specific  Performance. 

1.  Equity  will  enforce  the  performance  of  an  agreement  made 

by  the  defendant  with  a  testator,  that  if  the  latter  would 
bequeath  $30,000  to  him,  instead  of  $20,000  to  him  and 
$10,000  to  complainants,  he  would  hold  $10,000  thereof 
in  trust  for  their  benefit.     Williams  v.  Vreeland,  417 

2.  Specific  performance  will  be  decreed  of  a  purchase  of  lands 

at  public  auction  made  by  the  owner,  where  the  adver- 
tisement and  sale  have  been  faii-ly  conducted,  although 
there  may  be  differences  of  opinion  as  to  the  adequacy 
of  the  price  realized.     Ready  v.  Noakes,  497 

See  Partnership,  3. 

Statutes. 

1.  The  Revision  of  1874-5,  repealing  and  re-c-nacting,  but  with 

some  important  changes,  a  general  corporation  act,  does 
not  preclude  a  corporation  existing  under  that  act  from 
exercising  the  rights  conferred  by  it,  but  not  contained 
in  the  act  as  revised.  Though  the  privileges  conferred 
by  the  act  are  subject  to  alteration  and  repeal,  the  legis- 
lation to  affect  either,  must  be  express,  or  such  that  a 
necessary  implication  arises  therefrom.  Freehold  Mutual 
Loan  Ass^n  v.  Brown,  121 

2.  Words  in  a  statute  ought  not  to  have  a  retrospective  opera- 

tion unless  they  are  so  clear,  strong  and  imperative  that 
no  other  meaning  can  be  annexed  to  them,  or  unless  the 
intention  of  the  legislature  cannot  otherwise  be  satisfied. 
Williamson  v.  New  Jersey  Southern  R.  R.  Co.,  3 1 1 

See  Constitution. 

Statute  of  Frauds. 

See  Frauds  and  Perjuries. 

Statute  of  Limitations. 

See  Limitation  of  Actions. 

Statutes  of  Great  Britain. 

25  Edw.  Ill,  ch.  19 269 

13  Eliz.,  ch.  5 554 

43  Eliz.,  ch.  4 43 

Statutes  of  New  Jersey  (Private). 

Jersey  City  Gas  Light  Co.,  P.  L.  1849,  p.  279 243 

Long  Branch  and  S.  S.  R.  R.,  P.  L.  1870,  p.  228 316 

New  Egypt  and  F.  R.  R.  Co.,  P.  L.  1869,  p.  472 129 

New  Jersey  Stone  Co.,  P.  L.  1872,  p.  749 191 

School-District  No.  72,  P.  L.  1875,  p.  415 616 

Trenton  Water  Works,  P.  L.  1859,  p.  43 80 
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Statutes  of  New  Jersey  (Public). 

Bridges,  i^ez;.  p.  85,  |  2 168 

Building  Associations,      Rev.  p.  1272,  §  1 122 

Conveyances,  Pat.  399 339 

Rev.  p.  155,1  14 338 

Corporations,  iieu.  p.  182,  §  34 22 

Rev.  p.  188, 1  63 253 

Rev.  p.  189,  §  70 24 

Rev. -p.  189,  n^ 274 

Rev.  p.  191, 1  79 218 

Rev.  p.  196  J  106 685 

Divorce,  i?ey.  p.  315,  §  1 410 

Eminent  Domain,  i2ey.  p.  1278,  ||  1,  2 130 

Evidence,  Rev.  p.  378,  g  5 297 

Executions,  i?CT.  p.  392,  ^§18,  20 333 

Frauds  and  Perjuries,       Rev.  p.  446,  ^  12 558 

-Rey.  p.  447,  H5 212,  225 

Gas  Companies,  Rev.  p.  460 243 

Insurance,  i?ey.  p.  515,  §  48 24 

Mechanics  Lien,  iBew.  p.  670,  §  10 315 

Rev.  p.  673J  23 316 

Mortgages,  Pai.  402 342 

Rev.  p.  705,§  17 226 

Rev.  p.  709,  §  38 328 

Rev.  p.  709,  §  41 16,  323,  332,  611 

Municipal  Corporations,  Camden,  P.  L.  ]8Vl,  p.  217 465 

Oaths,  i2ev.  p.  740,  §  5 152 

Orphans  Court,  i?ey.  j).  755,  ^  16 571 

i?ev.  p.  756,  no 281,  307 

Rev.  p.  764,  §  58 271 

Rev.  p.  77],  l^i  86-88 576 

Rev.  p.  791, 1  174 571 

Railroads  and  Canals,       Rev.  \).  924,  ^  86 333 

Religious  Societies,  Rev.  p.  959, 1  8 41 

Replevin,  iJey.  p.  972,  §  9 321 

Roads,  iJev.  p.  1003,  ^  38 172 

Sale  of  Land,  Rev.  p.  1045, 1  13 523 

Statutes,  Rev.  p.  1120,  §  3 334 

Taxes,  i2ei;.  p.  1142,  §  7 599 

Titles,  iJei;.  p.  1189 523,203 

Statutes  of  New  York. 

P.  L.  1868,  ch.  779 333 

Statutes  of  Wisconsin. 

R.  S.  p.  511,  I  34 326 
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T. 

Taxes. 

1.  Where  a  fund  is  directed  by  testator's  will  to  be  invested 
by  executors,  the  interest  payable  annually  to  A,  for  life, 
the  fund  itself  is  taxable  in  the  hands  of  the  executors, 
and  they  have  a  right  to  retain  the  tax  out  of  the  inter- 
est.    Holcomhe  v.  Holcombe,  597 

Time. 

See  Practice,  1  ;  Wills,  1,  2. 

Title. 

»S'ee  Shipping  ;  Trusts,  1. 

Trusts. 

1.  A  person  who  acquires  a  legal  title,  with  notice  that  the 

equitable  title  is  in  some  other  person  than  his  grantor 
will  be  decreed  to  hold  the  legal  title  for  the  benefit  of 
the  equitable  owner.     Gale  v.  Morris^  222 

2.  No  presumption  of  a  resulting  trust  arises  from  a  wife's 

possession  of  premises  under  a  voluntary  conveyance  by 
her  husband.     Osborn  v.  Osborn,  385 

3.  A,  an  habitual  drunkard,  conveyed  lands  to   B,  without 

consideration,  and  B  immediately  reconveyed  to  A,  for 
life,  with  remainder  to  his  heirs,  reserving  a  nominal 
rent,  which  was  never  in  fact  paid  or  claimed. — Held, 
that  the  two  instruments  must  be  construed  together 
and  that  B  had  no  beneficial  interest  in  the  lands,  but 
merely  took  the  title  in  trust.     Moore  v.  Carling,  432 

4.  Trustees,  who  are  the  legal  owners  of  land  in  fee,  may  dedi- 

cate the  land  to  public  uses  not  inconsistent  with  the 
trust.     Pruddenw.  Lindsley,  616 

5.  An  adverse  public  user,  for  the  purposes  of  a  highway,  of 

land  so  held  in  trust,  continuing  for  twenty  years,  will 
establish  the  highway  against  both  trustees  and  cesiuis  que 
trust,  whether  consistent  with  the  trust  or  not,  and 
although  the  trust  be  for  the  benefit  of  a  portion  of  the 
public.     Id.,  615 

6.  Where  T.  had,  before  the  transaction  in  question,  been 

accustomed  to  obtain  money  for  B.,  and  B.  had,  by  a 
general  power  of  attorney  transferred  to  T.,  to  secure 
his  indebtedness,  all  moneys  payable  on  a  city  paving 
contract, — Held, 

(1)  That  no  particular  trust  arose  from  such  transfer, 
by  virtue  of  which   T.  must  reserve  sufficient  funds  to 
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Trusts —  Continued. 

indemnify  P,,  an  endorser  on   one  of  B.'s  notes,  negoti- 
ated by  T.,  and  used  in  the  paving  contract. 

(2)  That,  if  such  trust  had  existed,  it  would  have 
been  personal  between  T.  and  B.,  from  which  P.  could 
derive  no  benefit,  and  subject  to  B.'s  release  at  any  time. 
Trusdell  v.  Price,  620 

See  Corporations,  8 ;  Fraud,  1  ;  Frauds  and  Perjuries,  1 ; 
Partition,  1 ;  Pledge  ;  Reforming  Instruments,  1 ;  Spe- 
cific Performance,  1. 


u. 

Usury. 

1.  Where  usury  was  set  up  in  the  ordinary  form  appropriate 

to  pleading  usury  taken  in  this  state,  and  it  appeared 
that  the  agreement  was  not  made  in  this  state,  and  it 
also  appeared  that  a  premium  had  been  taken  for  the 
loan  of  the  money  and  a  further  premium  for  further 
forbearance, — Held,  that  unless  the  complainant  would 
deduct  the  premiums  and  all  interest  received  thereon, 
the  defendant  should  have  leave  to  amend  his  answer  so 
as  to  set  up  the  taking  of  the  premiums.  Glading  v.  Cub- 
herhj,  104 

2.  It  is  sufficient  to  sustain  the  defence  of  .usury  if  the  weight 

of  evidence  be  in  its  favor.     Chew  v.  Ferrari,  380 

3.  Usurious  brokage  taken  by  a  third   person,  whether  an 

agent  of  the  mortgagee  or  not,  if  taken  without  his 
knowledge  or  consent,  will  not  taint  the  mortgage.  The 
rule  that  such  brokage,  to  be  valid,  must  be  taken  by 
virtue  of  an  independent  agreement  between  the  bor- 
rower and  the  broker,  not  approved.    Gray  v.  Van  Blarcom,  454 

4.  An  allegation  in  an  answer  that  the  complainants,  as  exec- 

utors, received  a  certain  amount  usuriously,  is  not  sus- 
tained by  i^roof  that  one  of  them  individually  received  a 
part  of  such  sum  from  defendant's  agent.  Cleveland  v. 
O'Neil,  457 

5.  As  a  general  rule,  in  setting  up  the  defence  of  usury,  the 

usurious  contract  must  be  described  with  precision  and 
accuracy,  and  proved  as  laid.     Cox  v.  Westcoat,  551 

6.  But  when  the  complainant  voluntarily  confesses  the  taking 

of  usury,  and  there  is  a  variance  between  the  contract 
alleged  and  that  proved,  the  court,  in  order  to  give  the 
defendant  the  benefit  of  facts  admitted,  will  direct  an 
amendment  of  the  answer.     Id.,  551 
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V. 

Variance. 

See  Usury,  4,  6. 

Vendor  and  Vendee. 

1.  A  person  who,  having  discovered  a  flaw  in  a  title  to  land, 
purchases  the  title  for  speculation,  with  a  view  to  oust- 
ing the  possessors,  who  claim  to  be  the  real  owners,  is 
not  a  bona  fide  purchaser.     Wanner  v.  Sisson,  141 

/Sfe*  Conveyances;  Fraud,  U;  Fraudulent  Conveyances,  6 ; 
Mortgage,  3,  4,  12,  24,  Negligence;  Pleading,  5,  12; 
Sale  of  Lands  ;  Trusts,  3. 


w. 

Waiver. 

See  Evidence,  6,  7. 

Water  Rights. 

1.  Upon  the  application  of  the  owner  of  a  brook,  used  by  him 
for  nine  years  for  the  purposes  of  a  bleachery,  adjacent 
owners  higher  up  the  stream  were  enjoined  from  abstract- 
ing water  therefrom,  for  the  public  purpose  of  supplying 
a  village,  and  substituting  water  of  an  inferior  quality 
taken  from  a  canal. — Held, 

(1)  That  the  inferior  importance  and  limited  use  by  '' 
complainant  would  not  justify  such  appropriation  by  the 
defendants. 

(2)  That  the  actual  mode  and  extent  of  complainant's 
use  vpas  not  known  to  defendants,  cannot  divest  or 
impair  his  right  to  have  the  stream  run  in  its  natural 
condition  and  course. 

(3)  That  the  silence  of  the  complainant  during  the 
erection  of  the  water-works  constitutes  no  equitable 
estoppel,  because  he  had  aright  to  presume  that  defend- 
ants' use  of  the  stream  would  not  exceed  its  legitimate 
use. 

(4)  That  the  erection  of  a  dam  by  defendants  is  not 
shown  to  diminish  the  flow  of  water  or  to  corrupt  its 
quality  by  reason  of  the  water  standing  in  the  pond,  to 
an  extent  sufficient  to  justify  its  removal.    Acquackanonk 

Co.  V.  Watson,  366 

Ways. 
See  KoADS. 
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Wills. 

1.  Generally,  a  will  must  be  read  as  speaking  from  the  time  it 

takes  effect,  and  not  from  its  date,  unless  its  language, 
by  a  fair  construction,  indicates  a  contrary  intention. 
Thornal  v.  Force,  271 

2.  The  statute  [Bev.  p.  755,  §  16,)  jorovides  that  "no  will  shall 

be  proved  before  the  ordinary  or  surrogate  until  after 
ten  days  from  the  death  of  the  testator."  E.  died  on 
December  19th,  1877. — Held,  that  the  probate  of  his  will 
and  the  issuing  of  letters  testamentary  thereon  on  De- 
cember 29th,  1877,  were  erroneous;  they  ought  not  to 
have  been  granted  until  after  that  day.  Evans' s  Case,  571 
See  Charity;  Evidence,  2;  Legacy;  Orphaxs  Court,  4. 

Witnesses. 

See  Ea'idence  ;  Executors,  C. 

Words. 

"  Benevolent" .* 36 

"Executed"  and  "Executory  " 403 

"Laborers" 252 
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